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IN  THE 


United  States  Court  of  Appeals 

District  of  Columbia. 


No.  8722. 


Braniff  Airways,  Incorporated,  A  Corporation,  Petitioner , 

v. 

Civil  Aeronautics  Board,  Respondent. 

BRIEF  OF  PETITIONER. 


On  Petition  For  Review  of  Orders  of 
Civil  Aeronautics  Board. 


JURISDICTIONAL  STATEMENT. 

This  proceeding  was  initiated  on  March  25,  1944,  by  a 
petition  for  review  of  the  decision  of  the  Civil  Aeronautics 
Board,  dated  November  5, 1943,  and  its  order  dated  Febru¬ 
ary  2, 1944,  denying  the  petition  for  rehearing,  reargument 
and  reconsideration.  In  that  decision  the  Board  granted  a 
temporary  certificate  of  public  convenience  and  necessity  to 
Essair,  Inc.,  a  Texas  corporation,  to  expire  December  31, 
1946,  to  engage  in  air  transportation  between  the  terminal 
point  Houston,  Tex.,  the  intermediate  points  Austin,  San 
Angelo,  Abilene  and  Lubbock,  Tex.,  and  the  terminal  point 
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Amarillo,  Tex.  Respondent,  Civil  Aeronautics  Board,  is 
the  duly  constituted  authority  acting  under  and  by  virtue 
of  the  Civil  Aeronautics  Act  of  June  23,  1938,  as  amended, 
and  subject  to  the  executive  orders,  (Reorganization  Plan 
No.  Ill,  Paragraph  7,  effective  June  30,  1940,  5  Fed.  Reg. 
2108,  54  Stat.  1233 ;  Reorganization  Plan  No.  IV,  Paragraph 
7,  effective  June  30,  1940,  5  Fed.  Reg.  2421,  54  Stat.  1235) 
under  the  Reorganization  Act  of  1939,  in  the  regulation  of 
transportation  by  air  and  in  the  issuance  of  certificates  of 
public  convenience  and  necessity  therefor. 

Petitioner  is  an  air  carrier  engaged  in  air  transportation 
of  persons,  property  and  mail  in  interstate  commerce  pur¬ 
suant  to  certificates  of  public  convenience  and  necessity  duly 
issued  by  the  Board,  authorizing  it  to  engage  in  such  trans¬ 
portation  between  Chicago,  Ill.  and  numerous  Texas  points, 
including  Amarillo,  Austin,  and  Houston.  Petitioner,  in 
Docket  No.  193,  and  Essair,  Inc.,  in  Docket  No.  206,  filed 
with  the  Board  applications  for  permanent  certificates  of 
public  convenience  and  necessity  to  engage  in  air  transpor¬ 
tation,  among  other  points,  between  Amarillo  and  Houston. 
These  two  applications,  and  a  number  of  others,  were  con¬ 
solidated  for  hearing  under  the  general  heading  of  Docket 
No.  2-401-B-2,  Continental  Air  Lines,  Inc.,  et  al.,  Additional 
Air  Service  in  Texas.  The  Board’s  decision  and  order  of 
November  5,  1943,  herein  attacked,  granted  a  temporary 
certificate  to  Essair. 

This  Court  has  jurisdiction  to  review1  the  orders  and 
decision  of  the  Board  dated  November  5,  1943,  and  the 
order  denying  the  petition  for  rehearing,  reargument  and 
reconsideration,  dated  February  2,  1944,  under  the  Civil 
Aeronautics  Act  of  June  23,  1938,  c.  601  (52  Stat.  973) 
U.  S.  C.,  Title  49,  §§401-681.  Under  decisions  of  this  Court, 
the  appeal  period  was  suspended  until  the  petition  for  re¬ 
hearing  was  denied.  Saginaw  Broadcasting  Co.  v.  Federal 
Communications  Commission,  68  App.  D.  C.  272,  286,  287 ; 

iThe  Section  dealing  with  judicial  review  (Section  1006,  U.  S.  C.  Title 
49,  §646)  is  quoted  in  full  in  Exhibit  “C”  of  the  petition  for  review. 
(App.  410,  411.) 
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96  F.  2d  554;  Southland  Industries,  Inc.  v.  Federal  Com¬ 
munications  Commission,  69  App.  D.  C.  82,  85 ;  99  F.  2d  117, 
120;  Black  River  Valley  Broadcasts  v.  McNinch,  69  App. 
D.  C.  311,  316;  101  F.  2d  235,  240. 

As  an  applicant  for  similar  authority  which  has  been 
denied  to  it,  and  as  a  carrier  now  serving  Amarillo,  Austin, 
Houston,  and  other  Texas  points  over  routes  from  which  a 
substantial  amount  of  traffic  will  be  diverted  if  Essair 
should  institute  operations  under  its  certificate,  petitioner 
has  a  substantial  interest  in  the  orders  complained  of.  Pan 
American  Airways  Co.  v.  Civil  Aeronautics  Board,  121  F. 
2d  810;  Symons  Broadcasting  Co.  v.  Federal  Radio  Com¬ 
mission,  62  App.  D.  C.  46,  47 ;  64  F.  2d  381 ;  National  Broad¬ 
casting  Co.  v.  Federal  Communications  Commission,  76 
U.  S.  App.  D.  C.  238,  240;  132  F.  2d  545;  affirmed  319  U.  S. 
239,  87  L.  Ed.  1374. 

STATEMENT  OF  THE  CASE. 

On  February  28,  1939,  petitioner  filed  with  the  Board  its 
original  application  in  Docket  No.  193  for  a  permanent  cer¬ 
tificate  of  public  convenience  and  necessity  to  engage  in 
certain  air  transportation,  the  application  as  subsequently 
amended  requesting  authority  to  operate  between  Amarillo 
and  San  Antonio,  Tex.,  via  Lubbock,  Big  Spring  and  San 
Angelo,  Tex.,  and  between  Lubbock  and  Houston,  via  Abi¬ 
lene  and  Austin,  Tex. 

On  March  14,  1939,  Essair,  in  Docket  No.  206,  filed  its 
original  application  for  a  permanent  certificate  of  public 
convenience  and  necessity  to  engage  in  air  transportation, 
the  application  as  subsequently  amended  seeking  authority 
to  operate  between  Garden  City,  Kans.,  or  Albuquerque,  N. 
Mex.,  and  Houston,  Tex.,  via  Amarillo,  Lubbock  and  Austin, 
Tex.,  or  via  Abilene,  or  via  Big  Spring  and  San  Angelo, 
Tex.  In  its  amended  application  filed  March  4,  1940,  Essair 
also  sought  authority  to  operate  pendente  lite,  i.e.,  a  tem¬ 
porary  certificate  covering  the  proposed  route  pending  dis¬ 
position  of  its  application  for  a  permanent  certificate. 
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These  two  applicaitons,  and  a  number  of  others,  were  con¬ 
solidated  for  hearing  on  a  single  record  commencing  No¬ 
vember  14, 1940  (App.  85,  86).  The  hearing  was  held  from 
November  14  to  December  4,  1940. 

The  testimony  with  respect  to  Essair  was  submitted  on 
November  27,  1940,  and  is  shown  in  full  in  the  joint  ap¬ 
pendix  (App.  88-146,  149-167).  Essair  was  organized  on 
January  19,  1939,  and  on  February  8,  1939,  flying  opera¬ 
tions  were  commenced  over  a  route  entirely  within  the 
State  of  Texas.  Flying  equipment  consisted  of  single  en¬ 
gine  aircraft  and  only  visual-contact  day  operations  were 
performed.  The  principal  route  was  from  Houston  to  Ama¬ 
rillo  with  intermediate  stops  at  Austin,  San  Angelo,  Big 
Spring  and  Lubbock.  Shortly  after  the  middle  of  April, 
1939,  operation  between  San  Angelo  and  Amarillo  was 
discontinued.  In  the  early  part  of  May,  1939,  the  portion 
of  the  route  between  San  Angelo  and  Austin  was  likewise 
discontinued.  From  the  early  part  of  May,  1939,  until  July, 
1939,  operations  were  confined  to  the  Austin-Houston  por¬ 
tion  of  the  route.  On  July  19,  1939,  all  operations  were 
entirely  discontinued.  The  discontinuance  of  operations  on 
all  segments  was  stated  to  have  been  due  to  poor  passenger 
patronage  (App.  152,  153).  This  is  the  complete  record 
of  Essair ’s  operations. 

During  the  period  of  operation  1  passenger  was  carried 
between  Amarillo  and  Lubbock,  1  passenger  between  Lub¬ 
bock  and  Big  Spring,  and  the  2  tickets  which  were  sold  at 
Houston  for  Lubbock  were  cancelled  because  of  cancella¬ 
tion  of  the  flight,  said  to  have  been  occasioned  by  adverse 
weather  conditions.  During  the  period  of  operation  1  round 
trip  ticket  and  1  one-way  ticket  were  sold  at  San  Angelo 
for  Houston.  Of  the  8  tickets  sold  at  Houston  and  Austin 
for  San  Angelo,  5  were  cancelled.  During  the  period  of 
operation  57  tickets  were  sold  between  Austin  and  Houston, 
and  in  addition,  14  tickets,  which  had  been  sold,  were  can¬ 
celled. 
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The  testimony  of  Essair’s  President,  S.  W.  Marshall, 
Jr.,  indicates  a  very  limited  experience  in  air  transporta¬ 
tion  solely  in  connection  with  Essair  (App.  108).  He  was 
the  only  officer  of  Essair  having  any  experience  in  that 
field.  At  the  argument  before  the  Board  on  September  7, 
1943,  counsel  for  Essair  conceded  that  Mr.  Marshall  is 
now  in  the  military  service  and  is  not  available  in  connec¬ 
tion  with  Essair’s  proposed  operations  (App.  345,  R.  6273). 

Essair  submitted  no  evidence  with  respect  to  its  financial 
condition.  No  balance  sheet  or  profit  and  loss  statement 
reflecting  past  operation  was  submitted.  Upon  cross-exami¬ 
nation,  it  was  developed  that  Essair  had  authorized  and 
outstanding  100  shares  of  capital  stock  of  the  par  value 
of  $10.00  each,  or  a  total  value  of  outstanding  capital  stock 
of  $1,000;  that  an  additional  $25,000  had  been  advanced  by 
stockholders  as  a  capital  contribution  and  had  been  com¬ 
pletely  expended  (App.  109) ;  that  its  single  airplane  was 
under  a  court  attachment  for  unpaid  fuel  bill  (App.  110) ; 
that  certain  debts  were  outstanding,  which  were  stated  to 
be  less  than  $1,000  (App.  109) ;  that  the  corporation  had 
at  the  time  of  the  hearing  no  employees  and  no  assets 
(App.  114) ;  that  as  a  practical  matter  the  corporation  was 
insolvent. 

Exhibit  No.  E-5A  (App.  165-167)  is  a  letter  dated  No¬ 
vember  13,  1940,  addressed  to  Essair  by  Hill,  Thompson  & 
Co.,  Inc.,  dealers  in  investment  securities.  This  letter,  in 
part,  is  as  follows : 

“In  the  event  that,  as  a  result  of  the  hearing  now 
scheduled  to  begin  November  14,  1940,  the  Civil  Aero¬ 
nautics  Board  awards  you  a  permanent  certificate  of 
public  convenience  and  necessity  for  the  air  transpor¬ 
tation  of  passengers,  mail  and  property  over  a  route 
substantially  that  for  which  you  now  have  applied, 
then  we  will  desire  to  enter  into  an  underwriting  agree¬ 
ment  for  the  financing  of  your  company  subject  to 
the  following  general  terms,  conditions  and  provisions, 
all  other  conditions  subject  to  mutual  agreement: 
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“1.  That  the  underwriting  agreement  between  you 
and  ourselves  be  entered  into  within  30  days  after  the 
issuance  of  the  permanent  certificate  of  public  con¬ 
venience  and  necessity  to  your  company  to  authorize 
you  to  engage  in  the  air  transportation  of  persons, 
mail  and  property  over  the  route  substantially  that 

for  which  you  have  applied. 

****** 

“4.  That  it  is  understood  that  this  agreement  is  so 
conditioned  that  if,  prior  to  the  closing  date  or  dates 
the  market  value  of  securities  in  general  is,  or  if  politi¬ 
cal,  financial  or  economic  conditions  are,  or  any  other 
conditions  are,  in  the  judgment  of  ourselves,  the  under¬ 
writers,  such  as  to  render  the  contemplated  public  of¬ 
fering  impracticable  or  inadvisable,  the  underwriters 
shall  have  the  right  to  postpone  temporarily,  or  for 
such  longer  time  as  the  underwriters  elect,  their  li¬ 
ability  to  purchase  said  securities.  ” 

The  witness  for  the  investment  company,  in  explaining 
the  effect  of  paragraph  4  of  the  letter,  testified  as  follows 
(App.  132,  133) : 

“As  far  as  the  provision  in  connection  with  economic 
conditions  of  a  political  or  financial  nature  are  con¬ 
cerned,  I  think  we  all  understand  that  times  are  uncer¬ 
tain,  and  it  is  possible  that  some  cataclysm  might  occur 
which  is  beyond  anything  that  can  reasonably  be  con¬ 
templated  at  the  present  time.  Should  we  go  to  war 
or  be  invaded,  and  such  occurrence  results  in  a  disas¬ 
trous  economic  upheaval,  then  the  conditions  in  the 
letter  might  not  go  into  effect;  however,  if  such  a  sit¬ 
uation  should  occur,  I  doubt  if  any  air  applicant  would 
be  in  a  position  to  proceed  with  the  operation  of  a  new 
route.” 

No  definite  plan  of  financing  was  proposed.  It  would 
probably  consist  of  sale  of  common  stock.  The  amount  pre¬ 
viously  spent  in  pioneering  the  line  and  the  expense  of 
obtaining  the  certificate  would  be  capitalized  as  the  value 
of  the  certificate.  That  amount  has  been  stated  to  be  more 
than  $25,000.  The  firm  has  no  commitments  with  any  of 


7 


its  customers  as  to  the  sale  of  the  stock.  Exhibit  No.  E-5 
shows  that  2500  shares  at  a  par  value  of  $10  a  share  would 
be  distributed  to  present  stockholders.  The  balance  sheet 
as  of  the  commencement  of  operations  under  this  proposal 
would  include  as  assets  items  of  $25,000  for  developmental 
expenses  and  $10,000  for  legal  expenses  (App.  164).  It 
was  the  intention  of  the  investment  company  “to  tie  the 
management  up  to  Mr.  Marshall  and  his  associates.  In  the 
event  that  it  were  necessary  to  have  a  voting  trust  of  that 
stock,  we  would  provide  that”  (App.  137).  After  the  wit¬ 
ness’s  attention  was  called  to  the  fact  that  the  letter  refers 
to  a  permanent  certificate,  he  was  asked:  “Would  you 
consider  any  financing  for  Essair  if  they  receive  a  tempo¬ 
rary  certificate?”  He  replied:  “I  would  consider  that  it 
would  have  to  be  a  minor  financing  and  on  a  private  basis, 
of  course”  (App.  137).  The  witness  discussed  various  types 
of  stock  and  voting  trust  certificates  that  might  be  used  and 
stated:  “We  intend  to  tie  the  management  into  Mr.  Mar¬ 
shall  and  his  associates.  No  other  thought  has  been  con¬ 
templated  at  all”  (App.  141).  He  further  stated  that  the 
cash  would  not  be  turned  over  to  Essair  without  an  agree¬ 
ment,  in  addition  to  that  shown  in  Exhibit  No.  E-5  A  (App. 
140).  The  witness  was  unable  to  offer  any  plan  of  con¬ 
fining  the  sale  of  stock  to  American  citizens,  although  his 
experience  has  been  generally  not  to  sell  issues  to  for¬ 
eigners. 

Essair ’s  application  was  described  as  one  for  a  feeder 
route.  Such  a  route  was  defined  as  * 1  one  that  connects  with 
as  many  through  routes  as  possible,  so  as  to  permit  pas¬ 
sengers,  property  and  mail  destined  to  and  from  local 
communities  not  large  enough  to  warrant  the  most  satis¬ 
factory  service  to  have  connecting  air  service”  (App.  91). 
It  was  expected  to  use  small  equipment  and  to  make  use  of 
small  airports.  The  type  of  equipment  to  be  used  was  not 
specifically  stated  but  emphasis  was  placed  upon  economy. 
It  was  believed  that  from  $250,000  to  $400,000  in  cash 
would  be  sufficient  to  meet  all  capital  requirements  (App. 
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105,  106).  With  respect  to  the  temporary  certificate,  ap¬ 
plicant  ‘  ‘  requested  both  a  temporary  and  a  permanent  cer¬ 
tificate,  the  temporary  certificate  to  be  operated  until  the 
Civil  Aeronautics  Board  determines  the  issuance  or  denial 
of  a  permanent  certificate  of  convenience  and  necessity  to 
the  applicants  concerned  at  this  hearing’’  (App.  27,  44). 
Some  evidence  was  submitted  as  to  applicant’s  claimed 
ability  to  rent  a  Lockheed  12-A  in  the  event  pendente  lite 
authority  should  be  granted  (App.  108). 

In  the  brief  filed  by  Essair  on  March  10,  1941,  on  pages 
47  and  48  thereof,  the  request  for  temporary  authority 
pendente  lite  was  withdrawn  (App.  177). 

A  report  was  prepared  by  the  Examiner  and  served  on 
the  parties  and  thereafter  exceptions  were  filed.  Oral 
argument  was  heard  by  the  Board  in  November,  1941,  and 
the  proceeding  was  submitted  for  decision. 

After  the  declaration  of  war,  the  Board  suspended  con¬ 
sideration  of  this  and  other  proceedings  (See  appendix 
hereto).  Its  action  in  this  respect  is  described  in  its  opinion 
of  May  10,  1943 : 

“On  December  12, 1941,  the  Board  announced  its  policy 
of  indefinitely  suspending  all  cases  involving  sections 
401  (d)  and  4*01  (h)  of  the  Act  pending  before  the  Board 
in  order  that  the  immediate  and  maximum  attention  of 
the  air  carriers  and  their  personnel  and  of  the  Board 
would  be  available  for  the  most  efficient  discharge  of 
the  emergency  demands  growing  out  of  the  war.  On 
August  29,  1942,  the  Board  announced  that  proceed¬ 
ings  in  which  hearings  have  been  completed  will  be 
carried  to  decisions,  and  that  certificates  issued  will 
contain  a  proviso  that  the  service  authorized  may  not 
be  inaugurated  until  national  defense  requirements  had 
been  met”  (App.  194). 

Pursuant  to  this  subsequent  change  in  policy,  the  Board 
issued  its  decision,  dated  May  10,  1943,  in  this  proceeding. 
With  respect  to  West  Texas  service,  the  Board  found  that 
the  service  proposed  by  petitioner  between  Amarillo  and 
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Houston  was  not  required  by  the  public  convenience  and 
necessity  and  its  application  was  denied.  In  support  of 
this  conclusion,  the  Board  stated: 

“While  a  substantial  public  interest  would  be  served  by 
the  establishment  of  air  service  to  San  Angelo  and 
Lubbock  and  the  provision  of  additional  north-south 
service  to  Big  Spring,  we  do  not  believe  that  a  suffi¬ 
cient  volume  of  traffic  would  be  available  to  warrant 
the  operation  of  the  type  of  service  currently  pro¬ 
vided  by  Braniff  on  an  economically  sound  basis” 
(App.  242). 

With  respect  to  the  application  of  Essair,  the  Board 
referred  to  the  fact  that  Essair  ’s  proposed  operation  con¬ 
templated  the  use  of  small,  less  expensive  equipment,  which 
it  described  as  a  feeder  service  for  small  intermediate 
points.  The  Board  then  found  as  follows  (App.  242-244) : 

“Establishment  of  ‘feeder’  routes  to  provide  air  ser¬ 
vice  to  small  communities  which  will  not  develop  suf¬ 
ficient  traffic  to  justify  the  maintenance  of  large  air¬ 
ports  and  the  operation  of  conventional  types  of  equip¬ 
ment  is  a  problem  of  increasing  importance.  Under 
date  of  March  29,  1943,  we  issued  an  order  instituting 
a  proceeding  styled  the  ‘Local-Feeder-Pickup  Air  Ser¬ 
vice  Investigation’  looking  into  the  propriety  of  extend¬ 
ing  air  transportation  to  communities  and  localities 
throughout  the  continental  United  States  to  which  such 
transportation  may  not  appear  warranted  under  usual 
economic  considerations  or  under  existing  standards 
of  operation.  It  is  contemplated  that  in  this  investi¬ 
gation  such  questions  as  methods  of  operation,  types 
of  flight  equipment,  necessary  airports  and  other  fa¬ 
cilities  required,  the  allowable  cost  to  the  Government 
of  such  services,  proper  means  of  insuring  that  such 
services  shall  maintain  its  local  service  character  and, 
in  general,  conditions  upon  which  authorizations  which 
may  be  granted  will  be  considered. 

“As  heretofore  stated,  we  do  not  believe  the  potential 
traffic  is  sufficient  to  warrant  the  establishment  of  an 
additional  service  between  Amarillo  and  Houston  with 
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present  types  of  equipment  and  under  present  operat¬ 
ing  conditions.  Manifestly,  the  intermediate  cities  of 
Lubbock,  San  Angelo,  and  Brownwood,  which  are  now 
without  scheduled  airline  service  in  an  area  where  dis¬ 
tances  from  principal  trade  centers  are  great,  are  en¬ 
titled  to  the  benefits  of  that  mode  of  transportation.  A 
route  such  as  is  proposed  by  Essair  would  be  predom¬ 
inantly  local  in  character,  connecting  these  cities  with 
more  important  Texas  trade  cities.  It  would  also  pro¬ 
vide  connections  with  the  main  trunk  lines  operating 
through  the  State.  The  cities  and  territory  which 
would  be  served  by  Essair  appear  to  provide  a  terri¬ 
tory  ideally  suited  to  the  development  of  a  service 
devoted  to  local  short-haul  traffic.  However,  a  decision 
in  this  case  upon  the  present  record  might  result  in 
the  award  of  a  certificate  upon  a  basis,  which  findings 
as  a  result  of  our  local  feeder-pickup  investigation 
would  show  to  be  contrary  to  national  interest  in  the 
development  of  a  sound  air  transportation  system. 

“It  is  our  general  policy  in  the  issuance  of  certificates 
of  public  convenience  and  necessity  to  delay  the  effec¬ 
tive  date  of  such  certificates  until  the  Board  shall  find 
that  the  national  interest  no  longer  requires  that  the 
service  authorized  thereunder  be  delayed.  The  present 
critical  situation  with  respect  to  flying  equipment  for 
commercial  operations  is  too  well  known  to  require 
amplification  here  and  there  appears  to  be  no  possi¬ 
bility  that  that  situation  will  be  relieved  to  any  sub¬ 
stantial  extent  in  the  immediate  future.  Clearly ,  equip¬ 
ment  of  the  type  proposed  by  Essair  is  not  available  for 
immediate  operation  and  we  do  not  believe  that  it  would 
be  able  to  obtain  equipment  suitable  for  the  operation 
of  a  ‘feeder’  service  such  as  it  proposes. 

1  ‘  Thus  it  is  apparent  that  a  delay  in  the  issuance  of 
a  decision  on  the  Essair  application  will  not  delay  the 
inauguration  of  service  to  the  territory  which  it  pro¬ 
poses  to  serve.  On  the  other  hand,  we  believe  that 
further  study  of  the  ‘feeder’  problem  and  the  data 
which  will  be  developed  through  our  general  investiga¬ 
tion  should  be  of  considerable  aid  in  determining  the 
'best  type  of  service  to  meet  the  needs  of  the  territory 
here  involved.  We  will,  therefore,  defer  action  upon 
the  Essair  proposal  until  such  time  as  we  are  in  a  posi- 
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tion  to  consider  it  in  the  light  of  facts  developed  in  con¬ 
nection  with  the  local  feeder-pickup  investigation’ * 
(emphasis  supplied). 

On  June  10, 1943,  Braniff  filed  its  petition  for  rehearing, 
reargument  and  reconsideration  with  respect  to  the  denial 
of  its  application  in  Docket  No.  193.  Braniff  pointed  out 
that  the  hearing  had  taken  place  over  2*4  years  before  and 
since  that  time  the  matter  of  local-short-haul-feeder  service 
had  attained  greater  significance  and,  therefore,  Braniff 
sought  an  opportunity  to  introduce  additional  evidence  with 
respect  to  operation  of  the  proposed  routes  as  a  feeder 
service,  specially  designed  to  meet  the  needs  of  local  traffic. 
Braniff  also  pointed  out  that  the  denial*of  its  application, 
and  the  deferment  of  action  on  Essair’s,  gave  Essair  a 
considerable  advantage,  and  requested  that  similar  action 
should  be  taken  with  respect  to  Braniff ’s  application. 

On  June  11,  1943,  Essair  filed  its  petition  for  rehearing, 
reargument,  and  reconsideration,  objecting  to  the  defer¬ 
ment  of  action  upon  its  application  and  alleging  that  the 
Board  had  erred  in  failing  to  grant  it  a  certificate. 

On  June  29,  1943,  the  Board  issued  an  order  which,  in 
paragraph  3  thereof,  denied  the  several  petitions  for  re¬ 
hearing  but  without  prejudice  to  the  opportunity  of  Braniff 
and  other  carriers  “to  file  applications  for  local  service  in 
the  area  covered  by  the  application  of  Essair,  Inc.,  Docket 
No.  206,  which  was  deferred  pending  the  Board’s  study  of 
‘local-feeder-pickup  service’,  Docket  No.  857,  or  to  seek 
consolidation  of  such  applications  with  that  of  Essair, 
Inc.”  Subsequently,  in  Docket  No.  943,  Braniff  filed  an 
application  of  the  kind  suggested  by  the  Board  in  this 
order. 

On  July  29,  1943,  Essair  filed  a  motion  requesting  an 
immediate  decision  on  its  application  and  for  reconsidera¬ 
tion  and  clarification  of  the  orders  deferring  decision  on 
said  application.  In  this  motion  Essair  emphasized  the 
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delay  in  reaching  a  decision  on  its  application  and  insisted 
upon  some  immediate  decision.  Thereupon,  the  Board,  by 
its  order  dated  August  5, 1943,  reopened  the  application  of 
Essair  for  reconsideration  and  reargument.  Shortly  there¬ 
after,  by  order  of  August  10, 1943,  the  El  Paso-San  Antonio 
portion  of  this  consolidated  proceeding  was  reopened  for 
further  hearing. 

Oral  argument  on  the  reopened  Essair  application  was 
heard  by  the  Board  on  September  7, 1943.  This  oral  argu¬ 
ment  showed  that  much  of  the  testimony  submitted  at  the 
hearing  had  become  out-of-date  by  the  passage  of  time  and 
the  event  of  war.  The  outstanding  change  was  the  lack  of 
equipment  due  to  war  requirements.  Counsel  for  Essair 
admitted  that  it  ha3  no  equipment  and  no  means  of  obtain¬ 
ing  same,  (App.  351)  and  that  the  president  of  Essair, -who 
was  the  only  officer  with  any  previous  transportation  expe¬ 
rience,  was  in  the  military  service  (App.  345).  Public 
Counsel  pointed  out  that  the  financing  of  Essair  proposed 
at  the  hearing  was  subject  to  a  condition  subsequent  which 
had  been  fulfilled,  namely  the  event  of  war  and  drastic 
changes  in  economic  conditions  (App.  384) ;  and  counsel  for 
Essair  had  no  counter  proposal  to  take  care  of  the  changed 
situation.  On  December  8,  1943,  petitioner  was  served 
with  the  Board’s  opinion  and  order  of  November  5,  1943, 
issuing  a  temporary  certificate  to  Essair  as  of  the  same 
date.  The  Board  referred  to  its  former  opinion  and  to 
the  fact  that  public  hearing  had  been  held  in  Docket  No. 
857  during  the  period  September  9  to  October  25,  1943.  It 
concluded  that  the  authority  should  be  awarded  to  Essair 
on  an  experimental  basis  by  a  certificate  limited  in  time 
to  expire  December  31,  1946. 

With  respect  to  Essair ’s  lack  of  equipment  and  person¬ 
nel,  lack  of  money,  proposed  method  of  financing,  necessary 
changes  in  that  method  resulting  from  the  war,  and  other 
matters  presented  at  the  hearing,  the  Board  made  prac¬ 
tically  no  finding.  It  simply  glossed  over  these  matters. 
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Its  entire  discussion  of  these  topics  is  set  out  below  (App. 
291): 

“Essair  operated  over  a  part  of  the  route  it  pro¬ 
poses  for  several  months  in  1939,  and  its  record  of 
operations,  together  with  the  evidence  submitted  in 
regard  to  financial  arrangements,  the  experience  and 
business  background  of  its  officers  and  personnel  at 
the  time  of  the  hearing,  lead  us  to  conclude  that  it 
is  fit,  willing,  and  able  to  perform  the  air  transporta¬ 
tion  for  which  a  certificate  is  to  be  issued  herein,  and 
to  conform  to  the  provisions  of  the  Act  and  to  the 
rules,  regulations,  and  requirements  of  the  Board 
thereunder.  Essair  presented  competent  evidence  to 
prove  its  citizenship,  and  we  find  that  it  is  a  citizen 
of  the  United  States  within  the  meaning  of  section  .1 
(13)  of  the  Act.*’ 

On  January  7,  1944,  within  the  time  provided  by  the 
Board’s  Rules,  Braniff  filed  its  petition  for  rehearing,  re¬ 
consideration  and  reargument,  pointing  out  therein  cer¬ 
tain  matters  that  it  felt  had  not  been  fully  considered  by 
the  Board.  On  February  2, 1944,  the  Board  issued  an  order 
denying  Braniff ’s  petition.  On  March  25,  1944,  petition 
for  review  was  filed  herein. 

STATUTES  INVOLVED. 

This  proceeding  involves  consideration  of  the  following 
sections  of  the  Civil  Aeronautics  Act  of  June  23,  1938,  c. 
601  (52  Stat.  973)  U.  S.  C.  Title  49,  paragraphs  401-681: 

Section  1  (2) :  “Air  Carrier”  means  any  citizen  of 
the  United  States  who  undertakes,  whether  directly 
or  indirectly  or  by  a  lease  or  any  other  arrangement, 
to  engage  in  air  transportation:  Provided,  That  the 
Authority  may  by  order  relieve  air  carriers  who  are 
not  directly  engaged  in  the  operation  of  aircraft  in 
air  transportation  from  the  provisions  of  this  Act  to 
the  extent  and  for  such  periods  as  may  be  in  the  public 
interest. 
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Section  1  (13):  ‘‘Citizen  of  the  United  States” 
means  (a)  an  individual  who  is  a  citizen  of  the  United 
States  or  of  one  of  its  possessions,  or  (b)  a  partnership 
of  which  each  member  is  such  an  individual,  or  (c) 
a  corporation  or  association  created  or  organized  un¬ 
der  the  laws  of  the  United  States  or  of  any  State,  Ter¬ 
ritory,  or  possession  of  the  United  States,  of  which  the 
president  and  two- thirds  or  more  of  the  board  of  di¬ 
rectors  and  other  managing  officers  thereof  are  such 
individuals  and  in  which  at  least  75  per  centum  of  the 
voting  interest  is  owmed  or  controlled  by  persons  who 
are  citizens  of  the  United  States  or  one  of  its  posses¬ 
sions. 

Section  401  (a) :  No  air  carrier  shall  engage  in  any 
air  transportation  unless  there  is  in  force  a  certificate 
issued  by  the  Authority  authorizing  such  air  carrier 
to  engage  in  such  transportation:  Provided,  That  if 
an  air  carrier  is  engaged  in  such  transportation  on  the 
date  of  the  enactment  of  this  Act,  such  air  carrier  may 
continue  so  to  engage  between  the  same  terminal  and 
intermediate  points  for  one  hundred  and  twenty  days 
after  said  date,  and  thereafter  until  such  time  as  the 
Authority  shall  pass  upon  an  application  for  a  certifi¬ 
cate  for  such  transportation  if  within  said  one  hundred 
and  twenty  days  such  air  carrier  files  such  applica¬ 
tion  as  provided  herein. 

Section  401  (b) :  Application  for  a  certificate  shall 
be  made  in  writing  to  the  Authority  and  shall  be  so 
verified,  shall  be  in  such  form  and  contain  such  in¬ 
formation,  and  shall  be  accompanied  by  such  proof 
of  service  upon  such  interested  persons,  as  the  Au¬ 
thority  shall  by  regulation  require. 

Section  401  (c) :  Upon  the  filing  of  any  such  appli¬ 
cation,  the  Authority  shall  give  due  notice  thereof  to 
the  public  by  posting  a  notice  of  such  application  in 
the  office  of  the  secretary  of  the  Authority  and  to  such 
other  persons  as  the  Authority  may  by  regulation  de¬ 
termine.  Any  interested  person  may  file  with  the 
Authority  a  protest  or  memorandum  of  opposition  to 
or  in  support  of  the  issuance  of  a  certificate.  Such 
application  shall  be  set  for  public  hearing,  and  the 
Authority  shall  dispose  of  such  application  as  speedily 
as  possible. 
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Section  401  (d)  (1):  The  Authority  shall  issue  a 
certificate  authorizing  the  whole  or  any  part  of  the 
transportation  covered  by  the  application,  if  it  finds 
that  the  applicant  is  fit,  willing,  and  able  to  perform 
such  transportation  properly,  and  to  conform  to  the 
provisions  of  this  Act  and  the  rules,  regulations,  and 
requirements  of  the  Authority  hereunder,  and  that 
such  transportation  is  required  by  the  public  conven¬ 
ience  and  necessity;  otherwise  such  application  shall 
be  denied. 

Section  401  (d)  (2) :  In  the  case  of  an  application 
for  a  certificate  to  engage  in  temporary  air  transpor¬ 
tation,  the  Authority  may  issue  a  certificate  authoriz¬ 
ing  the  whole  or  any  part  thereof  for  such  limited 
periods  as  may  be  required  by  the  public  convenience 
and  necessity,  if  it  finds  that  the  applicant  is  fit,  will¬ 
ing,  and  able  properly  to  perform  such  transportation 
and  to  conform  to  the  provisions  of  this  Act  and  the 
rules,  regulations,  and  requirements  of  the  Authority 
hereunder. 

Section  405  (g) :  From  and  after  the  issuance  of 
any  certificate  authorizing  the  transportation  of  mail 
by  aircraft,  the  Postmaster  General  shall  tender  mail 
to  the  holder  thereof,  to  the  extent  required  by  the 
Postal  Service,  for  transportation  between  the  points 
named  in  such  certificate  for  the  transportation  of 
mail,  and  such  mail  shall  be  transported  by  the  air 
carrier  holding  such  certificate  in  accordance  with  such 
rules,  regulations,  and  requirements  as  may  be  pro¬ 
mulgated  by  the  Postmaster  General  under  this  section. 

Section  405$)Nothing  contained  in  this  Act  shall 
be  construed  to  repeal  in  whole  or  in  part  the  provi¬ 
sions  of  section  6  of  the  Act  entitled  ‘‘An  Act  to  pro¬ 
vide  for  experimental  air-mail  service,  to  further  de¬ 
velop  safety,  efficiency,  economy,  and  for  other  pur¬ 
poses’’,  approved  April  15,  1938.  The  transportation 
of  mail  under  contracts  entered  into  under  such  sec¬ 
tions  shall  not,  except  for  sections  401  (1)  and  416  (b), 
be  deemed  to  be  “air  transportation”  as  used  in  this 
Act,  and  the  rates  of  compensation  for  such  trans¬ 
portation  of  mail  shall  not  be  fixed  under  this  Act. 
(As  amended  by  Act  of  July  2,  1940,  Public  No.  721.) 
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Experimental  Air  Mail  Act  of  April  15,  1938,  c.  157,  §  6 

(52  Stat.  218,  973)  U.  S.  C.  Title  39,  Sup.  V  §  470. 

Section  6:  Whenever  he  shall  find  it  to  be  in  the* 
public  interest,  because  of  the  nature  of  the  terrain 
and  the  impracticability  of  surface  transportation,  the 
Postmaster  General  may  award  contracts  for  the  trans¬ 
portation  of  any  or  all  classes  of  mail  by  airplane  upon 
star  routes  not  over  two  hundred  airplane-miles  in 
length  by  direct  flight  between  termini,  payment  for 
such  service  to  be  made  from  the  appropriation  for 
inland  transportation  by  star  routes:  Provided ,  That 
all  laws  and  regulations  not  in  conflict  with  this  sec¬ 
tion  governing  star  routes  shall  be  applicable  to  con¬ 
tracts  made  under  the  authority  of  this  section:  Pro¬ 
vided  further,  That  the  base  rate  of  pay  which  may  be 
allowed  in  awarding  such  contracts  shall  not  exceed 
20  cents  per  airplane-mile  for  load  not  exceeding  two 
hundred  and  fifty  pounds  of  mail,  and  not  exceeding  1 
cent  per  airplane-mile  for  each  twenty  pounds  of  mail 
carried  in  excess  of  the  two-hundred-and-fifty-pound 
limit,  except  that  in  the  discretion  of  the  Postmaster 
General  a  higher  base  rate  of  pay  may  be  allowed  in 
awarding  contract  for  carrying  mail  over  circuitous 
routes  of  less  than  seventy-five  miles  in  length:  And 
provided  further,  That  the  provisions  of  the  Act  of 
June  12,  1934  (48  Stat.  933),  as  amended  by  the  Act 
of  August  14,  1935  (49  Stat.  614),  shall  not  apply  to 
the  transportation  of  mail  under  this  section:  And 
provided  further,  That  the  Postmaster  General  shall 
not  award  more  than  five  contracts  for  the  transpor¬ 
tation  of  mail  under  the  authority  of  this  section. 

STATEMENT  OF  POINTS. 

Fitness  and  Ability. 

1.  The  Board’s  opinion  does  not  disclose  sufficient  basic 
facts  to  support  its  barren  finding  that  “applicant  is  fit, 
willing  and  able  properly  to  perform”  the  designated  air 
transportation  (Petition  9g). 

2.  The  record  contains  no  substantial  evidence  that  Es- 
sair  is  “fit,  willing  and  able  properly  to  perform”  the 
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designated  air  transportation  but,  on  the  contrary,  affirma¬ 
tively  shows  its  lack  of  fitness  and  ability  (Pet.  9k). 

3.  There  was  no  substantial  evidence  that  Essair,  if 
financed  as  proposed,  would  be  a  citizen  of  the  United 
States  within  the  meaning  of  Section  1  (13)  at  the  time 
operations  would  be  instituted  (Pet.  9h). 

Temporary  Certificate. 

4.  The  Board  erred  in  issuing  Essair  a  temporary  cer¬ 
tificate  of  public  convenience  and  necessity,  in  the  absence 
of  an  appropriate  application  for  such  certificate  (Pet.  9a). 

5.  The  Board  erred  in  issuing  Essair  a  temporary  cer¬ 
tificate  of  public  convenience  and  necessity,  without  the 
notice  and  hearing  required  by  Section  401  (c)  of  the  Civil 
Aeronautics  Act  of  1938  (Pet.  9b). 

6.  The  issuance  of  the  temporary  certificate  to  Essair 
was  not  supported  by  an  appropriate  application  or  by 
adequate  evidence  and  findings  (Pet.  9m). 

Public  Convenience  and  Necessity. 

7.  The  Board  failed  to  make  appropriate  findings  sup¬ 
porting  the  issuance  of  a  temporary  certificate  of  public 
convenience  and  necessity  to  Essair,  particularly  in  view 
of  its  finding  as  to  the  lack  of  public  convenience  and  neces¬ 
sity  with  respect  to  petitioner’s  application  between  the 
same  points  (Pet.  9e). 

8.  The  Board’s  findings  as  to  public  convenience  and 
necessity  are  inconsistent  and  lack  a  rational  basis  (Pet.  9f). 

Experimental  Basis. 

9.  The  record  contains  no  substantial  evidence  to  sup¬ 
port  the  issuance  to  Essair  of  a  temporary  certificate  of 
public  convenience  and  necessity  upon  the  suggested  “ex¬ 
perimental  basis”  (Pet.  9i). 
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10.  The  certificate  issued  to  Essair  is  not  appropriate 
or  responsive  to  the  findings  as  to  the  experimental  basis 
of  the  authority  (Pet.  91). 

11.  The  Board  has  exceeded  its  authority  under  the 
statute  in  issuing  this  temporary  certificate  of  public  con¬ 
venience  and  necessity  upon  an  experimental  basis  (Pet. 
9n). 


Going  Outside  of  the  Record. 

12.  The  Board  could  not  take  judicial  notice  of  evidence 
submitted  in  Docket  No.  857  and  erred  in  relying  upon 
evidence  submitted  in  that  docket  or  disclosed  by  its  pri¬ 
vate  studies,  not  of  record  (Pet.  9j). 

The  Board  Erred  in  Denying  Further  Hearing. 

13.  The  testimony  of  Essair  was  given  on  November  27, 
1940,  and  does  not  reflect  present  conditions  (Pet.  9d). 

14.  The  Board  erred  in  denying  Braniff’s  petition  for 
rehearing  (Pet.  9c). 

SUMMARY  OF  ARGUMENT. 

1.  The  statute  requires  that  an  applicant  be  fit,  willing, 
and  able  to  perform  the  proposed  air  transportation,  at 
the  time  the  certificate  is  issued.  The  Board  failed  to  make 
any  findings  or  consider  the  evidence  showing  that  Essair, 
Inc.,  is  a  defunct  corporation  without  assets,  without  equip¬ 
ment,  and  without  experienced  available  personnel.  The 
plan  of  financing  by  sale  of  stock  to  the  public  was  subject 
to  the  condition  that  war  or  drastic  change  of  economic 
conditions  should  not  intervene.  The  Board  made  no  find¬ 
ings  with  respect  to  this  financing  plan,  and  failed  to  in¬ 
dicate  how  it  could  be  assured  that  Essair  would  be  a  citi¬ 
zen  of  the  United  States  within  the  meaning  of  Section  1 
(13)  when  operations  would  be  instituted,  if  this  method 
of  financing  were  followed. 
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2.  The  settled  construction  by  the  Board  of  Section  401 
(d)  is  that  it  may  not  issue  a  certificate  of  limited  duration 
on  the  basis  of  an  application  for  permanent  authority. 
In  this  instance,  the  Board  has  failed  to  follow  this  settled 
construction  without  overruling  its  previous  decisions  and 
without  an  adequate  explanation  of  the  basis  for  its  action. 
There  is  no  evidence  with  respect  to  a  need  of  limited 
duration. 

3.  The  only  statutory  standard  under  which  the  Board 
may  issue  a  certificate  is  a  finding  of  public  convenience 
and  necessity.  In  this  proceeding,  upon  the  same  evidence, 
the  Board  found  that  BranifF’s  application  for  the  route 
should  be  denied  and  Essair ’s  granted,  without  adequate 
findings  to  sustain  the  distinction  in  treatment.  In  its  opin¬ 
ion  of  May  10, 1943,  the  Board  found  that  the  evidence  was 
not  sufficient  to  satisfy  the  statutory  standard ;  this  finding 
was  not  modified  in  the  supplemental  opinion  of  November 
5,  1943. 

4.  The  award  of  a  certificate  to  Essair  is  stated  to  be 
on  an  “experimental  basis.’ ’  Neither  the  application  nor 
the  evidence  was  upon  such  a  basis.  The  certificate  is  in 
the  same  general  form  as  certificates  complying  with  the 
usual  standard  of  public  convenience  and  necessity.  The 
Board  has  no  authority  to  issue  a  certificate  upon  an  “ex¬ 
perimental  basis,”  and  Congress  has  given  the  equivalent 
of  such  power  to  the  Postmaster  General  without  super¬ 
vision  by  the  Board. 

1. 

5.  To  make  up  for  the  lack  of  evidence  in  the  record,  the 
Board  made  reference  to  evidence  taken  in  Docket  No.  857 
and  to  certain  private  studies,  neither  of  which  is  in  the 
record  herein. 

6.  The  testimony  of  Essair  was  given  on  November  27, 
1940.  The  decision  in  this  case  on  November  5,  1943,  fails 
to  take  note  of  the  change  in  conditions  brought  about 
by  the  war,  such  as  the  shortage  of  equipment  and  per- 
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sonnel,  although  these  facts  were  presented  to  the  Board 
in  the  argument  of  September  7,  1943.  The  record  of  No¬ 
vember  27,  1940,  does  not  furnish  an  adequate  basis  for 
the  order  entered  three  years  later. 

ARGUMENT. 

This  is  a  case  of  first  impression2  under  the  Civil  Aero¬ 
nautics  Act  of  1938.  Numerous  questions  have  been  raised. 
Some  relate  to  the  construction  of  the  statute  alone.  Most 
of  them  deal  with  the  failure  of  the  Board  to  make  ap¬ 
propriate  findings  or  to  consider  relevant  and  pertinent 
evidence  in  the  record.  The  Board  seems  to  be  under  the 
impression  that  it  may  ignore  substantial  testimony  or 
under  ambiguous  phrases  disguise  the  true  nature  of  other 
testimony.  Certainly  it  has  failed  to  consider  and  weigh 
the  testimony  with  respect  to  fitness  and  ability.  It  has 
chosen  to  ignore  the  drastic  change  in  the  situation  with 
respect  to  equipment  and  personnel  that  has  occurred  since 
the  hearing  in  this  case  on  November  27,  1940.  On  the 
other  hand,  in  reaching  its  conclusion,  it  has  made  refer¬ 
ence  to  the  submission  of  testimony  in  another  proceeding 
in  September  and  October,  1943,  and  to  certain  private 
studies  of  its  own.  It  seems  necessary,  therefore,  to  re¬ 
state  fundamental  principles  as  to  the  duties  of  an  admin¬ 
istrative  agency  in  the  consideration  of  evidence  and  the 
making  of  necessary  findings. 

No  clearer  exposition  of  the  duties  and  responsibilities 
of  such  agencies  can  be  found,  than  the  decision  of  this 
Court  in  Saginaw  Broadcasting  Co.  v.  Federal  Communi¬ 
cations  Comm.,  68  App.  D.  C.  282, 287,  288,  289 ;  96  F.  2d  554, 
and  there  are  so  many  instances  of  the  application  of  these 
principles  in  the  present  proceeding  that  we  feel  con¬ 
strained  to  quote  from  the  decision  at  some  length: 

“The  requirement  that  courts,  and  commissions  act¬ 
ing  in  a  quasi-judicial  capacity,  shall  make  findings  of 


2But  see  Pan  American  Airways  Co.  v.  Civil  Aeronautics  Board ,  supra. 
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fact,  is  a  means  provided  by  Congress  for  guarantee¬ 
ing  that  cases  shall  be  decided  according  to  the  evi¬ 
dence  and  the  law,  rather  than  arbitrarily  or  from 
extralegal  considerations;  and  findings  of  fact  serve 
the  additional  purpose,  where  provisions  for  review 
are  made,  of  apprising  the  parties  and  the  reviewing 
tribunal  of  the  factual  basis  of  the  action  of  the  court 
or  commission,  so  that  the  parties  and  the  reviewing 
tribunal  may  determine  whether  the  case  has  been 
decided  upon  the  evidence  and  the  law  or,  on  the  con¬ 
trary,  upon  arbitrary  or  extralegal  considerations. 
When  a  decision  is  accompanied  by  findings  of  fact, 
the  reviewing  court  can  decide  whether  the  decision 
reached  by  the  court  or  commission  follows  as  a  matter 
of  law  from  the  facts  stated  as  its  basis,  and  also 
whether  the  facts  so  stated  have  any  substantial  sup¬ 
port  in  the  evidence.  In  the  absence  of  findings  of 
fact  the  reviewing  tribunal  can  determine  neither  of 
these  things.  The  requirement  of  findings  is  thus  far 
from  a  technicality.  On  the  contrary,  it  is  to  insure 
against  Star  Chamber  methods,  to  make  certain  that 
justice  shall  be  administered  according  to  facts  and 
law.  This  is  fully  as  important  in  respect  of  commis¬ 
sions  as  it  is  in  respect  of  courts. 

“In  discussing  the  necessary  content  of  findings  of 
fact,  it  will  be  helpful  to  spell  out  the  process  which  a 
commission  properly  follows  in  reaching  a  decision. 
The  process  necessarily  includes  at  least  four  parts: 
(1)  evidence  must  be  taken  and  weighed,  both  as  to  its 
accuracy  and  credibility;  (2)  from  attentive  considera¬ 
tion  of  this  evidence  a  determination  of  facts  of  a  basic 
or  underlying  nature  must  be  reached;  (3)  from  these 
basic  facts  the  ultimate  facts,  usually  in  the  language 
of  the  statute,  are  to  be  inferred,  or  not,  as  the  case 
may  be;  (4)  from  this  finding  the  decision  will  follow 
by  the  application  of  the  statutory  criterion.  *  *  • 

“•  *  *  We  now  rule  that  findings  of  fact,  to  be  suf¬ 
ficient  to  support  an  order,  must  include  what  have 
been  above  described  as  the  basic  facts,  from  which 
the  ultimate  facts  in  the  terms  of  the  statutory  cri¬ 
terion  are  inferred. ,  It  is  not  necessary  for  the  Com¬ 
mission  to  recite  the  evidence,  and  it  is  not  necessary 
that  it  set  out  its  findings  in  the  formal  style  and 
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manner  customary  in  trial  courts.  It  is  enough  if  the 
findings  be  unambiguously  stated,  whether  in  narra¬ 
tive  or  numbered  form,  so  that  it  appears  definitely 
upon  what  basic  facts  the  Commission  reached  the  ulti¬ 
mate  facts  and  came  to  its  decision. 

*•••••• 

“These  decisions  show  that  a  reviewing  court  can¬ 
not  properly  exercise  its  function  upon  findings  of 
ultimate  fact  alone,  but  must  require  also  findings  of 
the  basic  facts  which  represent  the  determination  of 
the  administrative  body  as  to  the  meaning  of  the  evi¬ 
dence,  and  from  which  the  ultimate  facts  flow.  Such 
findings  are,  we  think,  just  as  necessary  in  cases  in¬ 
volving  the  application  of  the  statutory  criterion  of 
public  convenience,  interest,  or  necessity  set  up  by 
the  Communications  Act,  as  in  those  cases  which  under 
the  Interstate  Commerce  Act  require  the  application 
of  the  standard  of  unjust  discrimination,  or  in  those 
cases  which  under  state  public  utility  statutes  require 
the  application  of  the  criterion  of  public  convenience 
and  necessity.,, 

These  principles  have  direct  application  to  the  proceed¬ 
ing  under  review.  The  Board  has  failed  to  make  adequate 
findings  or  to  weigh  and  consider  the  evidence,  particularly 
as  to  Essair’s  fitness  and  ability.  It  has  based  its  conclusion 
on  “extralegal  considerations,”  such  as  evidence  in  another 
proceeding  and  information,  not  disclosed,  obtained  from 
private  studies.  It  has  failed  to  apply  the  statutory  test 
of  public  convenience  and  necessity  but  instead  has  as¬ 
sumed  the  right  to  issue  a  certificate  on  an  experimental 
basis  without  statutory  authority. 

In  dealing  with  the  specific  points  relied  upon,  we  shall 
consider  them  under  the  general  topics  set  forth  in  the 
Statement  of  Points  and  Summary  of  Argument,  although 
certain  of  the  points  might  properly  be  included  under 
more  than  one  heading. 
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Fitness  and  Ability. 

Section  401  (d)  requires  that  the  Board  find  that  an 
applicant  for  a  certificate  of  public  convenience  and  neces¬ 
sity  to  engage  in  air  transportation  be  “fit,  willing  and 
able  properly  to  perform  such  transportation.’  ’  The  Board 
made  a  finding  in  the  words  of  the  statute  but  failed  to 
set  forth  adequate  basic  findings  supporting  the  ultimate 
finding.  Its  entire  discussion  in  this  matter  is  set  forth 
in  a  single  paragraph,  which  is  quoted  below: 

“Essair  operated  over  a  part  of  the  route  it  pro¬ 
poses  for  several  months  in  1939,  and  its  record  of 
operations,  together  with  the  evidence  submitted  in 
regard  to  financial  arrangements,  the  experience  and 
business  background  of  its  officers  and  personnel  at 
the  time  of  the  hearing,  lead  us  to  conclude  that  it  is 
fit,  willing,  and  able  to  perform  the  air  transportation 
for  which  a  certificate  is  to  be  issued  herein,  and  to 
conform  to  the  provisions  of  the  Act  and  to  the  rules, 
regulations,  and  requirements  of  the  Board  thereun¬ 
der.  Essair  presented  competent  evidence  to  prove  its 
citizenship,  and  we  find  that  it  is  a  citizen  of  the  United 
States  within  the  meaning  of  Section  1  (13)  of  the 
Act.”  (App.  291) 

The  Board,  in  the  quoted  portion  of  the  opinion,  refers 
to  “financial  arrangements”  but  sets  forth  none  of  the 
facts  as  to  the  financial  condition  of  the  carrier  or  the 
arrangements  shown  of  record.  These  are  briefly:  Essair, 
Inc.,  is,  to  all  practical  purposes,  a  defunct  corporation. 
Since  July,  1939,  it  has  not  been  doing  business  of  any 
kind;  it  is  without  money,  without  assets,  and  without  em¬ 
ployees.  At  the  time  of  the  hearing  its  only  airplane  was 
under  attachment  in  a  court  proceeding  for  unpaid  gasoline 
bills.  At  the  argument,  counsel  for  Essair  admitted  that 
it  had  no  equipment  and  he  did  not  know  where  it  could 
procure  equipment. 

Certain  limited  facts  as  to  Essair ’s  financial  status  were 
brought  out  on  cross-examination  at  the  hearing.  It  has 
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outstanding  100  shares  of  stock  of  par  value  of  $10.00  each, 
or  a  total  outstanding  of  $1,000.  Certain  stockholders  are 
said  to  have  made  capital  contributions  in  excess  of  $25,000. 
No  profit  or  loss  statement  was  submitted,  so  we  do  not 
know  what  happened  to  this  money. 

The  record  clearly  shows  that  Essair  has  no  present 
financial  ability  whatsoever  to  conduct  the  proposed  opera¬ 
tions.  The  sole  basis  for  any  prospective  future  ability  on 
its  part  is  a  letter  from  a  dealer  in  investment  securities, 
dated  November  13,  1940,  the  day  before  the  hearing,  to 
the  effect  that  under  appropriate  conditions,  after  the  grant¬ 
ing  of  a  permanent  certificate  to  Essair,  it  would  be  willing 
to  underwrite  a  sale  of  Essair ’s  capital  stock  to  the  public. 
This  letter  does  not  constitute  a  binding  contract,  and  the 
witness  for  the  investment  company  stated  that  before  any 
actual  underwriting  was  undertaken,  there  would  have  to 
be  a  full  and  complete  agreement.  The  letter  is  not  even 
a  definite  promise  or  commitment  to  make  such  a  contract, 
because  it  is  hedged  in  with  numerous  provisions  and  condi¬ 
tions,  as  to  the  application  of  winch  the  investment  com¬ 
pany  is  the  sole  judge.  The  nature  and  amount  of  the 
financing  are  also  indefinite,  and  are  to  be  determined  by 
the  conditions  of  the  future. 

The  Board  makes  a  vague  general  reference  to  “evi¬ 
dence  submitted  in  regard  to  financial  arrangements.  ” 
Probably,  the  evidence  to  which  the  Board  refers  is  that 
described  above.  We  do  not  know  and,  of  course,  the  Court 
does  not  know.  This  vague  general  reference  gives  no  in¬ 
dication  of  what  evidence  the  Board  considered,  what  weight 
it  gave  to  it,  and  how  it  arrived  at  the  conclusion  that  these 
“financial  arrangements”  were  sufficient  to  qualify  Essair 
under  the  statute.  The  law  is  well  settled  that  the  Board 
must  make  adequate  basic  supporting  findings  for  the  ulti¬ 
mate  conclusion  that  Essair  is  financially  qualified.  These 
findings  have  not  been  made.  It  is  clear,  therefore,  on  this 
ground  alone  that  the  order  of  the  Board  must  be  set  aside. 

In  Sanders  Bros .  Radio  Station  v.  Federal  Comm.  Comm., 
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70  App.  D.  C.  297,  300, 106  F.  2d  321,  this  Court  considered 
a  parallel  case  where  the  Federal  Communications  Com¬ 
mission  failed  to  make  findings  as  to  the  issue  of  economic 
injury.  The  Commission  had  the  excuse  that  apellant 
submitted  no  evidence  in  this  respect,  but,  nevertheless, 
this  Court  held  that  the  issue  was  presented  and,  therefore, 
a  finding  was  necessary : 

“•  *  *  The  issue  of  economic  injury  having  been 
clearly  presented,  the  Commission  was  bound  to  de¬ 
cide  it  one  way  or  the  other,  and  to  make  appropriate 
findings  of  fact  in  support  of  its  decision.  Absence  of 
findings,  whatever  the  reason  therefor,  cannot  take  the 
place  of  adequate  findings  and  the  Commission’s  de¬ 
cision  as  to  public  interest,  convenience  and  necessity 
cannot  stand  unless  supported  by  such  findings.  More¬ 
over,  it  is  not  the  function  of  this  court  to  review  the 
evidence  for  the  purpose  of  making  findings  or  of  jus¬ 
tifying  findings  not  made.” 

Here  the  evidence  is  all  one  way.  Essair  has  no  present 
ability  whatsoever  from  a  financial  viewpoint.  The  letter 
from  the  investment  company  is  only  a  hope  for  the  future, 
highly  speculative  in  character.  It  seems  to  contemplate  a 
future  sale  of  the  capital  stock  to  the  public.  Approval  of 
the  Securities  &  Exchange  Commission  would  have  to  be 
obtained  and  that  cannot  be  presumed. 

The  letter  is  based  upon  the  assumption  that  Essair 
would  receive  a  permanent  certificate.  That  condition  pre¬ 
cedent  has  not  been  fulfilled,  as  the  certificate  issued  is  one 
of  limited  duration.  If  this  letter  had  any  efficacy  what¬ 
soever,  it  would  be  annulled  by  the  failure  to  satisfy  this 
condition  precedent  of  obtaining  a  permanent  certificate. 
The  witness  for  the  investment  company,  when  questioned 
with  respect  to  a  temporary  certificate,  stated:  “I  would 
consider  that  it  would  have  to  be  a  minor  financing  and  on 
a  private  basis,  of  course”  (App.  137).  In  other  words, 
the  conditions  of  the  letter  would  not  have  been  fulfilled, 
and  the  investment  company  would  not  underwrite  the  fi¬ 
nancing  of  Essair. 
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The  record  contains  a  vague  comment  by  the  president 
of  Essair  as  to  what  he  would  do  if  he  were  given  authority 
to  operate  pendente  life,  but  his  statements  are  indefinite 
and  illusory,  except  that  he  thought  he  could  obtain  loans 
up  to  90  per  cent  of  the  accrued  mail  pay  (App.  107) ;  but 
even  if  this  vague  statement  should  be  given  some  weight, 
mail  pay  must  first  be  earned  before  it  can  be  borrowed 
upon.  Substantial  initial  capital  would  be  necessary’.  Es¬ 
sair  would  have  to  buy  equipment,  hire  employees,  arrange 
for  the  use  of  and  development  of  airports  and  make 
numerous  other  expenditures  and  undertake  various  obli¬ 
gations  before  it  could  even  be  in  a  position  to  earn  mail 
pay.  There  is  nothing  to  show  where  the  estimated  $250,- 
000  to  $400,000  would  come  from  (App.  105,  106).  Clearly, 
there  is  no  basis  whatsoever  for  the  suggestion  in  the 
Board’s  opinion  that  adequate  financial  arrangements  have 
been  made  or  could  be  made. 

Even  as  far  back  as  November,  1940,  the  time  of  the 
hearing,  the  parties  could  foresee  the  possibility  of  the 
United  States  becoming  involved  in  war.  The  question 
was  asked  the  witness  for  the  investment  company  as  to 
what  effect  such  a  contingency  would  have  upon  the  condi¬ 
tions  set  forth  in  the  letter.  His  answer  was:  “Should  we 
go  to  war  or  be  invaded,  and  such  occurrence  result  in 
disastrous  economic  upheaval  then  the  conditions  in  the 
letter  might  not  go  into  effect,  •  *  *”  (App.  133).  Cer¬ 
tainly  we  have  gone  to  war  and  that  has  resulted  in  a  very 
drastic  economic  upheaval,  particularly  with  reference  to 
the  aviation  industry.  Therefore,  another  condition  of  the 
letter  has  not  been  fulfilled.  Yet,  the  Board  has  said  noth¬ 
ing  about  this  and  we  do  not  know  its  views.  Here  again 
there  is  a  total  absence  of  basic  findings  which  would  ex¬ 
plain  what  consideration  and  weight  the  Board  gave  to 
this  testimony. 

The  proposed  method  of  financing  Essair  is  essentially 
a  scheme  to  shift  to  the  public  the  $25,000  loss  of  the  present 
stockholders,  resulting  from  their  ill-advised  and  inefficient 
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intrastate  operation.  The  plan  has  two  parts:  First,  to 
obtain  a  certificate,  and  secondly,  to  use  the  certificate  as  a 
basis  for  redeeming  their  losses  through  the  sale  of  the 
stock  to  the  public.  The  record  shows  $25,000  expended  by 
the  present  stockholders  of  Essair  which  would  be  set  up 
in  an  account  charged  as  developmental  expenses  (App. 
164),  and  presumably  the  stockholders  would  receive  cash 
or  capital  stock  to  cover  their  prior  losses.  Through  the 
sale  of  stock  to  the  public,  the  original  owners  are  to  be 
made  whole.  All  of  this  is  to  be  done  only  after  a  certifi¬ 
cate  is  issued.  The  law  requires  that  the  finding  of  fitness 
and  ability  shall  be  prior  to  the  issuance  of  a  certificate, 
or  at  least  the  applicant,  if  it  should  not  have  the  money 
actually  in  the  bank,  should  have  unequivocal  and  undis¬ 
puted  means  of  obtaining  the  necessary  capital.  When 
the  Board  made  its  barren  finding  that  Essair  was  fit,  will¬ 
ing  and  able,  Essair  had  no  present  financial  ability  what¬ 
soever.  The  vague  general  statement  of  the  Board  cer¬ 
tainly  does  not  include  the  essential  elements  of  financial 
qualification  as  described  by  this  Court  in  Saginaw  Broad¬ 
casting  Co.  v.  Federal  Communications  Comm.,  supra: 

“The  question  of  financial  qualification  has  at  least 
two  aspects :  first,  has  the  applicant  enough  resources  to 
construct  the  station  and  to  operate  it  for  a  brief  period 
of  time ;  and  second,  is  there  a  reasonable  likelihood  of 
financial  profit  to  be  expected  from  the  operation  of 
the  station,  or  are  the  applicant’s  personal  resources 
such  that  he  is  able  and  willing  to  operate  a  station 
for  a  considerable  period  of  time  at  a  loss.  The  Com¬ 
mission’s  finding  that  the  intervenors  are  financially 
qualified  is  an  inference  rather  than  a  finding  of  fact, 
and  does  not  disclose  any  facts  bearing  on  either  of 
the  above  aspects  of  the  question  of  financial  quali¬ 
fications.” 

There  is  an  unusual  provision  of  the  statute  which,  by 
its  very  nature,  requires  that  such  a  finding  relate  to  the 
present  and  not  to  the  future.  Section  1(13)  defines  a  cor¬ 
porate  citizen  of  the  United  States  within  the  meaning  of 
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tlie  Act  as  one  in  which  at  least  75  per  cent  of  the  voting 
interest  is  owned  or  controlled  by  citizens  of  the  United 
States.  Section  1(2)  requires  that  an  air  carrier  be  a 
citizen  of  the  United  States.  No  parallel  provision  is  to 
be  found  in  the  comparable  parts  of  the  Interstate  Com¬ 
merce  Act  upon  which  many  of  the  provisions  are  based. 
We,  therefore,  must  attribute  to  Congress  a  special  pur¬ 
pose  in  putting  these  provisions  in  the  Civil  Aeronautics 
Act  of  1938.  Clearly  it  was  to  make  absolutely  certain 
that  no  air  carrier  would  be  owned  or  controlled  by  foreign 
interests.  The  Board  has  followed  the  letter  of  these  pro¬ 
visions  in  all  prior  cases  and  has  required  that  proof  of 
citizenship  be  made.  In  the  present  proceeding  the  Board 
has  found  that  Essair  is  a  citizen  of  the  United  States 
within  the  meaning  of  this  section.  Yet,  the  Board  has  made 
no  findings  as  to  what  would  be  the  citizenship  of  Essair,  if 
its  capital  stock  should  be  sold  to  the  public,  as  appears  to 
be  contemplated  by  the  letter  of  November  13,  1940.  In 
that  event,  the  stock  of  Essair  would  be  largely  held  by  an 
entirely  new  group  of  stockholders.  What  the  citizenship 
of  such  a  company  would  then  be,  is  a  matter  which  can 
only  be  determined  in  the  future.  When  the  company 
would  commence  operations  after  the  sale  of  such  stock, 
it  might  no  longer  be  a  citizen  of  the  United  States.  Foreign 
interests  may  have  bought  up  the  stock  and  in  that  event 
the  intent  of  Congress  would  have  been  frustrated. 

Consideration  of  this  special  provision  of  the  Civil 
Aeronautics  Act  of  1938  with  reference  to  citizenship,  along 
with  the  necessary  findings  of  fitness  and  ability,  shows 
beyond  doubt  that  since  the  finding  of  citizenship  must 
necessarily  relate  to  the  present,  so  also  must  the  finding 
of  fitness  and  ability.  The  action  of  the  Board  must  be 
based  upon  facts  of  record  and  not  on  mere  hopes  or  even 
prospects  of  the  future.  If  this  is  the  correct  construction 
of  the  law,  and  we  cannot  see  any  grounds  for  any  other 
construction,  it  is  clear  that  there  is  no  basis  whatsoever, 
in  the  Board’s  findings  or  in  the  evidence  or  in  the  law  for 
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the  issuance  of  a  certificate  to  Essair.  It  is  a  defunct, 
broken-down  corporation,  no  longer  in  business.  It  has 
neither  fitness  nor  ability. 

While  we  have  dwelt  at  some  length  upon  the-  Board’s 
reference  to  “financial  arrangements”  because  such  ref¬ 
erence  so  clearly  failed  to  explain  numerous  facts  of  record 
to  the  contrary,  the  other  references  of  the  Board  likewise 
lack  support.  For  instance,  the  Board  refers  to  “its  record 
of  operations.”  Essair ’s  own  testimony  shows  that  it  was 
incorporated  on  January  19,  1939;  commenced  operations 
between  Amarillo  and  Houston  on  February  8,  1939;  dis¬ 
continued  operations  north  of  San  Angelo  after  the  middle 
of  April,  1939;  discontinued  the  San  Angelo- Austin  seg¬ 
ment  in  the  early  part  of  May,  1939 ;  and  discontinued  the 
only  remaining  segment,  namely,  Austin-Houston  on  July 
19, 1939 ;  and  has  not  operated  since  that  time.  During  that 
period  it  carried  1  passenger  between  Amarillo  and  Lub¬ 
bock,  1  passenger  between  Lubbock  and  Big  Spring,  3  pas¬ 
sengers  between  San  Angelo  and  Houston,  3  passengers 
between  San  Angelo  and  Austin,  and  57  passengers  between 
Austin  and  Houston.  Operations  were  discontinued  because 
of  the  lack  of  patronage.  While  a  record  of  successful  oper¬ 
ations  may  be  some  proof  of  fitness,  this  record  shows  that 
Essair  was  completely  unsuccessful,  both  from  its  own  and 
from  the  public’s  standpoint.  This  brief  period  of  opera¬ 
tions  resulted  in  a  loss  of  over  $25,000.  The  patronage  of 
the  public  was  very  close  to  nil.  Certainly  this  record  of 
operations  furnishes  no  basis  for  the  conclusion  that  Essair 
has  the  necessary  technical  qualifications. 

Then  again  the  Board  refers  to  “the  experience  and 
business  background  of  its  officers  and  personnel  at  the 
time  of  the  hearing”.  First,  it  should  be  pointed  out  that 
the  Board  limits  its  statement  by  its  reference  “at  the  time 
of  the  hearing”.  Apparently,  this  statement  was  made  in 
this  manner  because  the  Board  knew  from  the  oral  argu¬ 
ment  that  the  only  officer  of  Essair  with  any  technical 
qualifications  whatsoever,  or  any  experience  in  air  trans- 
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portation,  namely,  its  president,  was  stated  by  counsel  for 
Essair  to  be  in  the  military  service.  The  Board  knew  that 
this  man  was  not  available  to  operate  Essair.  The  other 
officers  were  lawyers  and  businessmen  who  knew  nothing 
about  airline  operations.  Essair  had  no  employees  or  other 
personnel  at  the  time  of  the  hearing  or  since.  Properly 
understood,  this  statement  shows  that  the  Board  knew  that 
Essair  had  no  qualified  available  personnel.  Yet,  for 
reasons  not  apparent,  the  Board  granted  Essair  a  tempo¬ 
rary  certificate,  a  certificate  that  could  be  used  only  during 
the  next  two  years,  when  the  president  of  Essair  would 
probably  continue  to  be  unavailable.  The  reference  to 
personnel ,  presumably  meaning  employees,  which  can 
hardly  be  called  a  finding,  is  clearly  inaccurate  and  con¬ 
trary  to  the  known  facts. 

The  Board  says  nothing  about  the  availability  of  equip¬ 
ment.  It  knew  from  the  argument  and  the  statements  made 
by  counsel  for  Essair  that  it  had  none  available,  and  it  did 
not  know  where  it  could  procure  any.  Furthermore,  we 
should  not  overlook  what  the  Board  said  with  reference  to 
equipment  in  its  opinion  of  May  10,  1943: 

“*  *  *  The  present  critical  situation  with  respect  to 
flying  equipment  for  commercial  operations  is  too  well 
known  to  require  amplification  here  and  there  appears 
to  be  no  possibility  that  that  situation  will  be  relieved 
to  any  substantial  extent  in  the  immediate  future. 
Clearly,  equipment  of  the  type  proposed  by  Essair  is 
not  available  for  immediate  operation  and  we  do  not 
believe  that  it  would  be  able  to  obtain  equipment  suit¬ 
able  for  the  operation  of  a  ‘feeder’  service  such  as  it 
proposes.”  (App.  244). 

The  Board  has  not  modified  this  statement  in  its  supple¬ 
mental  opinion  and  it  still  applies.  See  Central  Northwest 
Business  Men's  Asso.  v.  Commerce  Commission ,  337  Ill. 
149,  168  N.  E.  890.  This  certificate  has  been  granted  to 
Essair  in  spite  of  the  fact  that  the  Board  knows  that  Essair 
cannot  obtain  the  necessary  equipment. 
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It  must  be  clear  beyond  doubt  that  the  Board  has  not 
made  adequate  basic  findings  to  support  its  barren  conclu¬ 
sion  that  Essair  is  fit  and  able,  and  that  an  analysis  of  the 
evidence  shows  definitely  that  Essair  is  not  fit  and  able, 
because  it  has  no  money,  no  qualified  personnel  and  no 
equipment,  and  its  past  record  shows  its  unfitness.  The 
Board’s  conclusions  with  respect  to  Essair ’s  fitness  and 
ability  is  in  striking  contrast  with  its  views  expressed  in 
other  cases.3 


Temporary  Certificate. 

Section  401  (d)  includes  two  separate  paragraphs  (1) 
covering  permanent  certificates  and  (2)  covering  temporary 
certificates,  or  those  issued  “for  such  limited  periods  as 
may  be  required  by  the  public  convenience  and  necessity.” 
This  section  must  be  read  with  paragraph  (c),  which  re¬ 
quires  public  hearing  on  all  applications  after  due  notice. 
The  Board  has  consistently  ruled  that  the  statute  contem¬ 
plates  two  different  kinds  of  applications,  namely,  perma- 


*“While  we  realize  that  it  is  not  practical  for  an  applicant  not  actually 
engaged  in  air  transportation  to  maintain  a  complete  managerial  staff, 
operating  personnel,  and  flying  equipment  pending  our  decision  on  its 
application  for  a  certificate  of  public  convenience  and  necessity,  the  Act 
requires  that  we  find  the  applicant,  fit,  willing,  and  able  to  perform  the 
service  proposed.  In  the  instant  case,  Southern  has  presented  a  unique 
proposal  involving  a  local  air-transportation  service  for  persons  and 
property  only,  to  be  integrated  with  the  flying  school  now  maintained  by 
that  company.  Southern's  plans  contemplate  that  maintenance  work 
on  equipment  would  be  performed  at  the  school  and  that  instructors 
and  advanced  flying  students  would  be  utilized  as  co-pilots  in  the  airline 
operations.  So  indefinite  are  Southern's  proposals  that  its  general  man¬ 
ager  was  unable  to  state  the  size  or  type  of  equipment,  or  the  number 
of  planes  that  would  be  required.  In  addition,  Southern  is  without  per¬ 
sonnel  other  than  its  corporate  officers,  and  presented  no  plans  for  the 
formation  of  an  operating  organization. 

“A  review  of  the  evidence  adduced  in  behalf  of  Southern  forces  us  to 
conclude  that  this  applicant  had  no  realization  of  the  risks  involved  in 
an  undertaking  of  the  type  proposed  by  it.  This  is  evident,  we  believe, 
in  the  assertion  of  its  general  manager  that  operations  with  eight-pas¬ 
senger  equipment  could  be  conducted  at  a  cost  of  24.25  cents  per  mile. 
For  the  month  of  November  1940  the  lowest  cost  per  mile  recorded  for 
any  carrier  subject  to  our  jurisdiction  was  41.81  cents.  In  view  of  all 
of  the  facts  of  record  we  do  not  believe  that  Southern  could  properly 
perform  the  service  it  proposes.  Accordingly,  we  find  that  Southern  is 
not  fit,  willing,  and  able  to  perform  the  transportation  for  which  it  ap¬ 
plied.”  Delta  Air.  et  aL,  Service  to  Atlanta  and  Birmingham,  2  C.  A.  B. 
447,  488 . 
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nent  or  temporary,  and  that  it  is  without  authority  to  issue 
a  permanent  certificate  upon  the  basis  of  a  temporary  ap¬ 
plication  or  a  temporary  certificate  upon  the  basis  of  a 
permanent  application.  As  an  illustration  of  the  Board’s 
rulings  on  this  subject,  the  following  is  taken  from  Eastern 
A.  L.f  Autogiro  Service,  2  C.  A.  B.  54,  61: 

‘‘Consideration  of  all  these  factors  suggests  the 
desirability  of  a  temporary  certificate,  but  we  find 
ourselves  without  power  by  the  terms  of  the  Civil 
Aeronautics  Act  to  grant  such  a  certificate  under  this 
proceeding.  The  applicant  filed  an  application  for  a 
'permanent  certificate  under  the  provisions  of  section 
401  (d)-l  of  the  Act.  Although  this  section  gives  the 
Board  the  authority  to  issue  a  certificate  authorizing 
the  whole  or  any  part  of  the  transportation  covered 
by  the  application,  the  language  appears  to  relate  to 
the  granting  in  whole  or  part  of  the  specific  prayers 
in  an  application,  and  not  to  contemplate  the  granting 
of  a  temporary  certificate  in  a  case  where  a  permanent 
one  has  been  applied  for.  Any  doubt  which  might  have 
been  entertained  on  this  point  is  dissolved  by  the  fact 
that  applications  for  temporary  certificates  are  cov¬ 
ered  specifically  in  section  401  (d)-2.” 

The  Board  has  followed  this  construction  in  the  present 
proceeding,  with  the  single  exception  herein  under  discus¬ 
sion.  In  the  Board’s  opinion  of  November  5,  1943,  dealing 
with  the  San  Antonio-El  Paso  route,  the  Board  stated 
(App.  281) : 

“•  #  *  for  reasons  set  forth  in  that  opinion,  a 
limited  or  temporary  certificate  could  not  be  granted 
upon  the  applications  for  permanent  certificates  then 
before  us,  we  denied  the  applications  of  both  Braniff 
and  Continental,  the  denial  of  Braniff’s  application 
being  without  prejudice  to  its  filing  an  application  for 
a  certificate  on  a  temporary  basis.” 

In  the  present  instance,  Essair  filed  an  application  for  a 
permanent  certificate  and  also  for  authority  pendente  life. 
The  Board  does  not  have  power  to  grant  authority  pendente 
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lite  without  a  hearing,  which  Essair  had  sought,  and  in  its 
brief  filed  with  the  Examiner,  Essair  withdrew  its  request 
for  such  authority.  Therefore,  the  only  issue  before  the 
Board  was  whether  Essair  should  be  granted  a  permanent 
certificate.  Consequently,  the  action  of  the  Board  in  grant¬ 
ing  Essair  a  temporary  certificate  in  its  opinion  of  No¬ 
vember  5,  1943,  came  with  considerable  surprise  to  peti¬ 
tioner. 

The  only  part  of  the  opinion  that  deals  with  the  question 
of  a  temporary  certificate  appears  on  page  6206  of  the 
record  (App.  290).  After  stating  that  the  operation  may 
be  instituted  as  a  practical  experiment,  the  Board  says: 

“Since  the  authorization  can  be  a  temporary  one7  it 
need  not  be  deemed  to  foreclose  any  of  the  numerous 
questions  of  policy  involved  in  the  investigation  of 
local,  feeder,  pick-up  air  services.” 


TIn  its  amended  application  for  a  certificate  of  public  convenience  and 
necessity  Essair  requested  a  temporary  certificate  pending  final  dispo¬ 
sition  of  its  request  for  a  permanent  certificate.  While  such  application 
cannot  be  construed  as  an  optional  request  for  a  temporary  or  perma¬ 
nent  certificate,  Essair  has  made  such  a  request  in  its  petition  for 
reconsideration  and  has  indicated  its  willingness  to  accept  a  temporary 
certificate  with  such  conditions  as  the  Board  may  impose.” 

• 

It  will  thus  be  seen  that  the  Board  correctly  states  that 
there  was  no  application  for  a  certificate  of  limited  dura¬ 
tion  and  that  its  action  in  granting  one  was  based  upon  the 
acquiescence  or  consent  of  Essair  in  its  petition  for  recon¬ 
sideration  and  not  on  any  application  and  hearing  thereon. 
In  this  action  it  has  ignored  all  of  its  previously  consistent 
construction  of  the  statute  that  it  is  without  authority  to 
issue  a  temporary  certificate  on  the  basis  of  a  permanent 
application.  It  has  also  ignored  the  provisions  of  Section 
401  (c)  which  require  notice  and  hearing.  It  has  acted 
arbitrarily  without  consideration  of  the  Act  or  the  rights  of 
Braniff  and  other  parties.  All  the  evidence  in  the  case 
deals  with  the  need  for  a  permanent  certificate  and  not  one 
of  limited  duration. 
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Heretofore,  the  Board  has  granted  certificates  of  limited 
duration  only  where  the  evidence  showed  that  the  need  for 
service  would  exist  during  a  limited  period.  To  illustrate, 
the  Board  has  granted  several  such  certificates  based  on 
need  for  service  growing  out  of  the  war.  Eastern  A.  L. 
et  al.,  Temporary  Service  to  Huntsville,  3  C.  A.  B.  305,  307 ; 
T.  W.  A.  Inc.,  Temporary  Ser.  to  Terre  Haute,  3  C.  A.  B. 
513;  Pan  Am.  Airways — Temp.  Amend.  U.  S.-So.  Am.- 
Europe  Op.,  3  C.  A.  B.  256,  258;  Pan  Am.  Airways  Co., 
United  States-Africa  Service,  3  C.  A.  B.  47.  In  such  cases, 
the  grant  of  the  certificate  was  responsive  to  the  evidence 
as  to  the  nature  of  the  need.  In  the  present  case,  there  is 
no  proof  whatsoever  that  Essair  seeks  to  serve  a  need  of 
limited  duration.  The  proof,  like  Essair ’s  application, 
tends  to  show,  if  anything,  that  the  need  for  service  is  a 
permanent  one.  Essair  has  been  induced  to  accept  this 
character  of  a  certificate  merely  because  it  regards  such  a 
certificate  as  a  stepping-stone  to  a  permanent  one.  The 
Board  has  apparently  granted  a  temporary  certificate  be¬ 
cause  it  realized  that  the  proof  as  to  the  need  for  service 
does  not  conform  to  the  standards  heretofore  required  for 
certificates  of  a  permanent  nature.  It  is  respectfully  sub¬ 
mitted  that  this  decision  on  the  part  of  the  Board  ignores 
the  law  and  the  standards  therein  set  up,  as  well  as  the 
application  and  the  evidence  submitted  thereunder,  and 
results  in  arbitrary  action,  without  substantial  basis  or 
conformity  with  the  requirements  that  Congress  has  set 
forth. 

The  Board  Has  Ignored  The  Statutory  Standard  Of  Public 
Convenience  and  Necessity. 

Public  convenience  and  necessity  mean  the  existence  of 
an  urgent  public  need.  See  Northwest  Air.,  Dulutli-Twin 
Cities  Operation,  1  C.  A.  A.  573,  576,  579.  Under  the  Civil 
Aeronautics  Act  of  1938,  there  are  two  classes  of  certifi¬ 
cates,  first  those  issued  under  the  “grandfather”  provision 
of  the  Act  covering  existing  operations,  and  secondly,  those 
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that  may  be  issued  after  duly  establishing  public  con¬ 
venience  and  necessity  by  competent  evidence. 

“It  is  not,  however,  sufficient  to  find  that  new  routes 
would  be  of  substantial  benefit  to  their  users.  It  is  a 
necessary  prerequisite  to  a  finding  of  public  con¬ 
venience  and  necessity,  as  previously  indicated  in  this 
opinion,  that  it  be  found  that  the  advantage  to  the 
traveling  public,  the  users  of  the  postal  service,  the 
shippers  of  goods,  and  the  national  defense,  would  be 
great  enough  to  justify  the  expense  to  the  Government 
that  the  new  service  would  involve.’ *  Mid-Cont.  Air., 
Twin  Cities-St.  Louis  Operation,  2  C.  A.  B.  63,  66,  87. 

Such  a  standard  is  entirely  objective.  It  has  no  particular 
relation  to  the  applicant  for  the  certificate  except  insofar 
as  the  applicant  may  propose  means  of  satisfying  the  need. 

The  Board  found  that  public  convenience  and  necessity 
did  not  require  the  operations  proposed  by  Braniff.  That 
same  evidence  was  relied  upon  by  Essair.  On  page  one  in 
a  general  statement  preceding  its  exhibits,  counsel  for 
Essair  have  described  its  exhibits  as  follows : 

“No  exhibits  containing  data  in  respect  of  public  con¬ 
venience  and  necessity  are  filed  herewith  for  the  reason 
that  such  exhibits  are  to  be  filed  by  other  applicants 
in  this  proceeding.  Should  the  other  applicants  fail  to 
file  such  exhibits,  and  should  the  exhibits  that  they  file 
be  lacking  or  incorrect  in  material  data,  Essair  re¬ 
serves  the  right  to  file  such  further  exhibits  as  may  be 
appropriate.”  (App.  149). 

No  additional  exhibits  were  filed  by  Essair  showing  public 
convenience  and  necessity. 

It  is  true  that  the  witness  for  Essair  placed  some  em¬ 
phasis  upon  the  use  of  smaller  equipment  and  the  route  was 
described  as  a  feeder  route,  namely,  as  a  route  operating 
connections  with  larger  carriers.  The  record  of  Essair  ’s 
operations  previously  referred  to  shows  that  there  was  no 
demand  for  this  type  of  service  when  Essair  was  in  opera¬ 
tion.  If  the  reason  for  finding  that  public  convenience  and 
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necessity  require  Essair’s  operation  was  because  Essair 
intended  to  use  smaller  equipment,  several  of  the  carrier- 
applicants  in  this  proceeding  such  as  Continental,  have 
used  such  equipment  successfully  in  their  operations.  Essair 
was  unsuccessful.  Why  is  it  that  public  convenience  and 
necessity  require  the  operation  proposed  by  Essair  but  not 
by  the  other  applicants  for  authority?  While  Essair 
claimed  it  could  operate  much  more  cheaply  than  estab¬ 
lished  lines,  its  evidence  was  not  supported  by  proof  of 
actual  operations,  and  the  Board  made  no  finding  with 
respect  to  probable  costs  (App.  235). 

The  answer  that  the  Board  gives  is  that  it  should  be 
conducted  as  a  “practical  experiment ”  or  on  an  “experi¬ 
mental  basis”  (App.  289,  290).  There  is  nothing  in  the 
evidence  about  conducting  this  operation  as  an  experiment. 
Public  convenience  and  necessity  have  not  been  proved 
either  under  ordinary  standards  or  upon  an  experimental 
basis.  The  “experimental  basis”  idea  originated  in  the 
Board’s  opinion  of  November  5,  1943,  but  cannot  be  found 
elsewhere  in  the  record.  This  is  merely  a  means  of  cir¬ 
cumventing  the  law.  The  standard  set  up  in  the  statute 
has  been  ignored.  Certainly  the  Board  has  made  no  ade¬ 
quate  findings,  based  on  evidence,  sufficient  to  support  this 
difference  in  treatment  of  Essair  and  the  other  applicants. 

The  action  of  the  Board  herein  is  closely  parallel  to  the 
ruling  of  the  Interstate  Commerce  Commission  considered 
by  the  Supreme  Court  in  the  recent  case  of  Eastern-Central 
M.  Carrier  Asso.  v.  United  States,  88  L.  Ed.  (Adv.  Ops.) 
431,  440.  The  Motor  Carrier  Association  sought  to  estab¬ 
lish  a  rate  and  minimum  weight  competitive  with  the  rail¬ 
roads.  The  Commission  found  that  the  minimum  weight 
was  unlawful  because  it  was  in  excess  of  the  loading  capa¬ 
city  of  the  motor  vehicles  used  in  the  transportation.  How¬ 
ever,  the  Commission  made  its  determination  not  upon  the 
particular  facts  of  record  but  upon  a  determination  of 
general  'policy  that  the  minimum  weight  for  a  motor  carrier 
should  not  exceed  the  capacity  of  the  vehicle,  unless  it  be 
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shown  that  costs  would  be  less  for  more  than  one  vehicle. 
The  Supreme  Court  in  setting  aside  the  order,  pointed  out 
that  every  determination  must  be  based  on  appropriate 
facts  and  findings,  conforming  to  the  statutory  standard, 
whether  or  not  it  is  expressive  of  a  general  policy  that  the 
Commission  may  formulate. 

“In  returning  the  case  we  emphasize  that  we  do  not 
question  the  Commission’s  authority  to  adopt  and 
apply  general  policies  appropriate  to  particular  classes 
of  cases,  so  long  as  they  are  consistent  with  the  statu¬ 
tory  standards  which  govern  its  action  and  are  formu¬ 
lated  not  only  after  due  consideration  of  the  factors 
involved  but  with  sufficient  explication  to  enable  the 
parties  and  ourselves  to  understand,  with  a  fair  degree 
of  assurance,  why  the  Commission  acts  as  it  does.” 

The  Board  in  effect,  concedes  that  the  proof  in  this  case 
does  not  measure  up  to  the  standard  of  public  convenience 
and  necessity,  and  therefore,  explains  that  the  certificate  is 
granted  for  only  a  limited  period  and  for  experimental 
purposes.  There  is  nothing  in  the  statute  which  gives  the 
Board  authority  to  issue  a  certificate  for  experimental 
purposes. 

Congress,  in  the  Experimental  Air  Mail  Act,  has  given 
the  Postmaster  General  authority  to  award  contracts  for 
transportation  of  mail  by  airplane  over  star  routes,  and 
by  the  specific  provision  of  section  405  (1)  such  operations 
are  exempt  from  control  by  the  Board.  Likewise,  in  grant¬ 
ing  the  Postmaster  General  such  authority  with  respect  to 
experimental  operations,  Congress  has  set  up  certain  stand¬ 
ards  and  limitations  under  which  the  Postmaster  General 
may  act.  Such  routes  may  not  be  in  excess  of  200  airplane 
miles  in  length  by  direct  route  between  termini  and  the 
amount  of  compensation  is  restricted  by  the  statute.  Thus 
Congress  has  given  the  Postmaster  General  certain  lim¬ 
ited  authority  with  respect  to  experimental  airmail  opera¬ 
tions  and  has  expressly  exempted  such  operations  from 
control  by  the  Board.  Therefore,  under  accepted  rules  of 
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statutory  construction  there  is  no  basis  for  inferring  by 
implication  a  power  in  the  Board  to  do  substantially  the 
same  thing  that  Congress  has  authorized  the  Postmaster 
General  to  do  without  Board  control.  Under  any  test  that 
may  be  applied,  it  must  be  concluded  that  the  Board  is 
without  authority  to  deviate  from  the  statutory  standard  of 
public  convenience  and  necessity  and  has  no  power  to  grant 
certificates  for  experimental  purposes.  In  granting  such  a 
certificate,  the  Board  is  not  only  doing  violence  to  the 
requirements  set  up  in  the  Civil  Aeronautics  Act  of  1938 
but  is  also  usurping  the  functions  of  the  Postmaster  Gen¬ 
eral. 

It  may  be  pointed  out  in  passing,  that  Congress  has 
limited  such  experimental  routes  by  the  Postmaster  General 
to  200  airplane  miles.  The  certificate  granted  by  the  Board 
to  Essair  authorizes  a  route  of  over  600  miles.  It  is,  in 
fact,  not  an  experimental  route,  under  the  standard  set  up 
by  Congress  or  any  other  standard.  It  is  in  reality  a 
trunk-line  route  granted  by  the  Board  to  Essair  under  the 
guise  of  a  limited  experimental  operation  because  the  proof 
presented  does  not  meet  the  statutory  test  of  public  con¬ 
venience  and  necessity. 

The  certificate  issued  to  Essair  contains  no  limitations 
showing  that  it  was  issued  on  an  experimental  basis.  If  it 
should  be  acquired  by  a  trunk-line  carrier,  there  would  be 
nothing  to  prevent  operation  in  the  same  manner  as  any 
trunk-line  route.  It  is  submitted  that  the  certificate  is  not 
appropriate  or  responsive  to  the  findings  as  to  the  experi¬ 
mental  nature  of  the  authority. 

Going  Outside  of  the  Record. 

The  testimony  in  this  proceeding  was  taken  in  the  latter 
part  of  1940.  The  second  argument  before  the  Board  oc¬ 
curred  on  September  7,  1943.  In  its  effort  to  bolster  the 
theory  under  which  this  certificate  was  granted,  namely,  as 
a  feeder-type  operation  on  an  “experimental  basis”,  the 
Board  went  outside  of  the  record  to  find  some  facts  to 
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support  its  action.  In  both  of  its  opinions  the  Board  made 
reference  to  the  proceeding  in  Docket  No.  857.  In  its  first 
opinion,  the  Board  stated  (App.  242,  243) : 

“Establishment  of  *  feeder ’  routes  to  provide  air 
service  to  small  communities  which  will  not  develop 
sufficient  traffic  to  justify  the  maintenance  of  large  air¬ 
ports  and  the  operation  of  conventional  types  of  equip¬ 
ment  is  a  problem  of  increasing  importance.  Under 
date  of  March  29,  1943,  we  issued  an  order  instituting 
a  proceeding  styled  the  ‘Local-Feeder-Pickup  Air  Ser¬ 
vice  Investigation’  looking  into  the  propriety  of  ex¬ 
tending  air  transportation  to  communities  and  locali¬ 
ties  throughout  the  continental  United  States  to  which 
such  transportation  may  not  appear  warranted  under 
usual  economic  considerations  or  under  existing  stand¬ 
ards  of  operation.  It  is  contemplated  that  in  this  in¬ 
vestigation  such  questions  as  methods  of  operation, 
types  of  flight  equipment,  necessary  airports  and  other 
facilities  required,  the  allowable  cost  to  the  Govern¬ 
ment  of  such  services,  proper  means  of  insuring  that 
such  service  shall  maintain  its  local  service  character 
and,  in  general,  conditions  upon  which  authorizations 
which  may  be  granted  will  be  considered.” 

In  the  opinion  of  November  5,  1943,  the  Board  again  made 
reference  to  this  proceeding  and  apparently  based  its  action 
in  part  upon  the  facts  disclosed  therein  (App.  289) : 

“*  *  *  Since  Essair  termed  itself  a  ‘feeder’  air¬ 
line  and  proposed  operations  which  were  essentially 
local  in  character,  we  deferred  action  on  its  applica¬ 
tion  in  order  to  consider  it  in  the  light  of  the  facts 
developed  in  connection  with  our  investigation  of 
‘local’,  ‘feeder’,  and  ‘pick-up’  air  services.  Public 
hearing  in  that  proceeding,  at  which  all  interested 
parties  were  afforded  an  opportunity  to  appear  and 
make  statements,  opened  September  29  and  closed  Oc¬ 
tober  25,  1943. 

“The  rendering  of  local  air  transportation  service 
such  as  Essair  has  proposed  presents  a  difficult  eco¬ 
nomic  problem  to  which  a  great  deal  of  study  is  being 
devoted  and  it  is  desirable  that  this  study  be  supple- 
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merited  by  the  accumulation  of  actual  experience  with 
new  types  of  operation  of  particular  interest  or  of 
potential  importance.” 

These  two  quotations  from  the  Board’s  opinions  seem 
to  show  that  at  the  time  of  the  first  opinion  no  evidence 
had  been  received  in  the  Feeder  Investigation  and  the  Board 
decided  to  defer  action  on  Essair’s  application  “to  con¬ 
sider  it  in  the  light  of  the  facts”  to  be  developed.  At  the 
time  of  the  November  5,  1943,  opinion,  the  hearings  had 
been  closed  after  the  taking  of  considerable  testimony. 
Apparently,  in  the  light  of  the  testimony  taken  in  Docket 
No.  857,  the  Board  concluded  to  authorize  Essair  to  operate 
upon  an  experimental  basis. 

It  is  submitted  that  the  action  of  the  Board  in  this  respect 
was  based  upon  an  erroneous  view  of  the  law.  The  Board 
may,  in  fact,  know  what  has  occurred  in  another  proceed¬ 
ing,  but  it  is  not  entitled  to  use  those  facts  except  in  the 
proceeding  in  which  they  were  submitted.  The  Board  could 
not  take  judicial  notice  of  what  was  happening  in  Docket 
No.  857.  The  authorities  are  clear  that  an  administrative 
agency  may  not  take  judicial  notice  of  reports  made  to  it 
but  not  actually  in  the  record,  nor  may  such  reports  be 
incorporated  by  reference  unless  the  relevant  portions  are 
described  with  such  particularity  that  the  parties  will  know 
with  what  they  are  to  be  confronted.  United  States  v.  Abi¬ 
lene  &  S.  R.  Co.,  265  U.  S.  274,  286  ;  68  L.  Ed.  1016,  1022. 
Only  that  is  evidence  which  is  submitted  in  the  record  as 
such.  “A  finding  without  evidence  is  arbitrary  and  base¬ 
less.”  Interstate  Comm.  Comm.  v.  Louisville  &  N.  R.  Co., 
227  U.  S.  88,  91,  93;  57  L.  Ed.  431,  433,  434;  Baltimore  & 
Ohio  R.  Co.  v.  United  States,  264  U.  S.  258,  263;  68  L.  Ed. 
667,  673. 

In  a  recent  decision,  Kline  v.  United  States,  51  F.  Supp. 
577,  582,  583,  a  three-judge  statutory  court  sitting  in  the 
District  of  Nebraska  applied  these  principles  in  a  case 
arising  under  Part  II  of  the  Interstate  Commerce  Act,  deal¬ 
ing  with  certificates  of  public  convenience  and  necessity 
issued  to  motor  carriers.  At  the  hearing  on  the  “grand- 
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father”  application,  applicant  claimed  that  certain  owner- 
operators  of  trucks  were  his  employees  and  that  he  should 
receive  credit  for  their  operations.  There  was  some  evi¬ 
dence  that  these  owner-operators  were  operating  in  their 
own  right.  In  weighing  this  evidence,  the  Commission  re¬ 
ferred  to  the  fact  that  in  their  pending  applications  the 
Commission  had  issued  orders  granting  these  so-called 
owner-operators  certificates.  The  Commission  did  not  look 
into  the  facts  or  testimony  in  the  other  records  but  merely 
to  its  orders  resulting  therefrom.  The  three-judge  court 
set  aside  the  order  of  the  Commission,  and  the  Commission 
later  acquiesced  in  the  decision  and  reopened  the  proceed¬ 
ing.  In  its  opinion  the  court  said: 

“The  general  rule  of  law  is  that  nothing  can  be 
treated  as  evidence  that  is  not  introduced  as  such.” 

Citing  cases. 

“*  *  *  We  think  that  this  procedure  violated  es¬ 
sential  rights  of  a  full  and  fair  hearing,  as  the  same 
is  laid  down  in  the  rule  in  the  case  of  7.  C.  C.  v.  Louis¬ 
ville  &  Nashville  Railroad  Company ,  supra,  and  in  vio¬ 
lation  of  the  procedural  requirements  as  defined  in  the 
case  of  Morgan  v.  United  States ,  supra.  The  fact  that 
the  final  order  of  the  Commission  might  be  justified 
on  the  merits  does  not  obviate  the  requirement  of  a 
fair  trial.  The  requirement  of  a  fair  trial  is  binding 
on  administrative  agencies  agencies  as  well  as  the 
courts.” 

Citing  cases. 

The  Board  had  no  right  to  supplement  this  record  by  tak¬ 
ing  a  look  into  Docket  No.  857  or  by  examining  some  private 
study  of  its  own.  Its  action  should  have  been  based  on  the 
record.  We  cannot  know  how  much  weight  it  gave  to  these 
extraneous  facts,  but  it  is  clear  that  previously  it  had  re¬ 
fused  to  grant  Essair  a  certificate.  “Facts  conceivably 
known  to  the  Commission,  but  not  put  in  evidence,  will  not 
support  an  order.”  Baltimore  &  Ohio  R.  Co.  v.  United 
States,  supra. 
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The  Board  Erred  in  Denying  Further  Hearing. 

Petitioner  was  entitled  to  a  hearing  upon  the  new  issues 
raised  by  the  Board  in  its  supplemental  opinion  of  No¬ 
vember  5,  1943.  Under  section  401  (c)  it  was  entitled  to  a 
hearing  on  the  question  of  temporary  authority.  The  facts 
brought  forth  in  connection  with  Docket  No.  857  are  not 
in  the  record,  and  petitioner  was  entitled  to  submit  evidence 
as  to  the  appropriateness  or  applicability  of  any  such  data 
with  reference  to  the  proposed  operation.  There  is  nothing 
in  the  record  with  respect  to  a  grant  of  authority  upon  an 
“experimental  basis,”  and  assuming  that  there  is  statutory 
authority  for  the  issuance  of  the  certificate  of  public  con¬ 
venience  and  necessity  upon  such  a  basis,  petitioner  was 
entitled  to  a  hearing  to  show  whether  or  not  such  an  ex¬ 
perimental  certificate  was  appropriate  in  the  territory  un¬ 
der  existing  conditions,  and  whether  Essair  was  competent 
to  conduct  such  a  practical  experiment.  In  the  Board’s 
order  of  June  29,  1943,  it  invited  applications  by  Braniff 
and  other  carriers  to  render  local  service  in  the  designated 
territory,  and  Braniff  duly  filed  such  an  application  in 
Docket  No.  943.  In  spite  of  the  fact  that  this  application 
was  filed  at  the  invitation  of  the  Board  and  at  the  argu¬ 
ment  in  this  proceeding  on  September  7,  1943  (App.  368, 
369,  R.  6305),  counsel  for  Braniff  asked  that  a  further 
hearing  of  Essair ’s  application  be  consolidated  with  its 
application  for  similar  local  service,  this  request  has  ap¬ 
parently  been  ignored. 

In  addition,  the  record  which  was  made  by  Essair  at 
the  hearing  on  November  27,  1940,  and  upon  which  the 
Board  presumably  acted,  was  definitely  out-of-date  and 
did  not  reflect  existing  conditions  at  the  time  of  the  Board’s 
supplemental  opinion  of  November  5, 1943.  This  Court  will 
undoubtedly  take  judicial  notice  of  the  fact  that  economic 
conditions  affecting  the  air  transport  industry  have  dras¬ 
tically  changed  since  Pearl  Harbor  and  the  declaration  of 
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war  in  December,  1941.  The  Board  recognized  the  drastic 
change  in  conditions  by  its  order  of  December  12,  1941, 
deferring  action  on  all  pending  applications  (see  appendix 
hereto).  Many  months  later  when  the  Board  decided  it  was 
appropriate  to  consider  such  applications  it  ought  to  have 
granted  requests  for  further  hearings,  whenever  presented, 
because  of  its  knowledge  of  changed  conditions.  In  other 
instances  it  has  done  so.  In  this  very  proceeding,  when 
request  was  made  for  a  further  hearing  with  respect  to 
the  El  Paso-San  Antonio  operation,  such  further  hearing 
was  granted.  For  reasons  not  apparent,  Braniff’s  applica¬ 
tion  for  rehearing  was  denied,  and  in  the  judgment  of 
petitioner,  the  failure  to  grant  the  further  hearing  was 
arbitrary,  and  constituted  reversible  error. 

We  do  not  question  that  in  the  ordinary  case  the  granting 
of  a  further  hearing  lies  in  the  discretion  of  the  adminis- 
1  rative  agency.  In  this  case,  the  testimony  which  was  given 
on  November  27,  1940,  is  recognized  by  all  as  being  defi¬ 
nitely  out-of-date.  The  proposed  method  of  financing  was 
subject  to  the  condition  that  the  United  States  would  not 
get  into  the  war  and  that  there  be  no  drastic  change  in 
economic  conditions.  At  the  time  of  the  hearing,  airplanes 
were  available  if  a  person  had  money  with  which  to  buy 
them.  (App.  108).  They  were  not  available  on  September 
7, 1943,  a  fact  conceded  by  Essair ’s  counsel  (App.  348,  349). 
Essair  failed  to  comply  with  the  request  of  the  assistant 
general  counsel  of  the  Board  that  it  show  at  the  argument 
where  it  proposed  to  obtain  airplanes  (App.  350).  The 
only  witness  for  Essair  who  had  had  any  experience  in 
the  operation  of  an  air  carrier  was  at  the  time  of  the  argu¬ 
ment  admitted  to  be  in  the  armed  services  of  the  United 
States  (App.  345),  and  the  supplemental  opinion  of  the 
Board  with  reference  to  “officers  and  personnel  at  the  time 
of  the  hearing,”  definitely  showed  that  the  Board  had 
knowledge  that  such  personnel  was  not  then  available. 
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Thqse  facts  make  the  record  worthless  as  a  basis  for  action 
on  November  5,  1943,  or  at  the  present  time. 

In  Atchison  T.  &  S.  F.  R.  Co.  v.  United  States ,  284  U.  S. 
248,  260;  76  L.  Ed.  273,  280,  281,  the  Supreme  Court  of  the 
United  States  had  under  consideration  a  parallel  situation. 
The  Interstate  Commerce  Commission  had  substantially 
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reduced  the  rates  on  grain  in  the  western  district.  The 
hearings  had  been  closed  in  September,  1928,  and  the  peti¬ 
tion  for  rehearing  was  denied  in  February,  1931.  Between 
these  two  dates  occurred  the  high  tide  of  the  boom  and 
the  beginning  of  the  depression.  The  Court  held  that  the 
denial  of  the  petition  for  rehearing  constituted  reversible 
error.  In  its  opinion,  the  Court,  speaking  through  Mr.  Chief 
Justice  Hughes,  said: 

“There  can  be  no  question  as  to  the  change  in  con¬ 
ditions  upon  wdiich  new  hearing  was  asked.  Of  that 
change  we  may  take  judicial  notice.  It  is  the  outstand¬ 
ing  contemporary  fact,  dominating  thought  and  action 

throughout  the  country. 

•  *•***• 

“It  is  plain  that  a  record  which  was  closed  in  Sep¬ 
tember,  1928 — relating  to  rates  on  a  major  description 
of  the  traffic  of  the  carriers  in  a  vast  territory — cannot 
be  regarded  as  representative  of  the  conditions  exist¬ 
ing  in  1931.  That  record  pertains  to  a  different  eco¬ 
nomic  era  and  furnishes  no  adequate  criterion  of  pres¬ 
ent  requirements/ ’ 

That  same  language  is  applicable  here.  The  record  does 
not  reflect  present  conditions  or  the  present  situation.  It 
furnishes  no  adequate  basis  for  action. 

Interstate  Commerce  Commission  v.  Jersey  City ,  88  L. 
Ed.  (Adv.  Ops.)  1064,  1070,  decided  by  the  Supreme  Court 
on  May  29,  1944,  does  not  detract  from  the  value  of  the 
above  decision  as  a  precedent  under  the  conditions  here 
presented.  There  the  Price  Administrator  had  participated 
in  the  proceeding  prior  to  the  amendment  of  the  Inflation 
Control  Act  of  October  2,  1942,  and  the  Commission  con- 
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sidered  the  effect  of  the  new  law  in  reaching  its  conclusions. 
Later,  on  the  railroad’s  petition,  the  Commission  on  August 
3,  1943,  modified  its  order.  Thereafter,  on  its  own  motion, 
the  Commission  reopened  the  proceeding  for  further  hear¬ 
ing  solely  with  respect  to  the  modification  of  August  3, 
1943.  In  its  opinion  of  November  2,  1943,  after  further 
hearing,  the  order  of  August  3,  1943,  was  reaffirmed.  The 
Price  Administrator  sought  a  still  further  hearing,  claim¬ 
ing  changes  in  conditions  and  that  the  second  hearing 
should  not  have  been  restricted  in  scope.  The  Supreme 
Court  held  that  the  Price  Administrator  had  been  given 
two  adequate  hearings  and  the  question  of  further  hearing 
rested  solely  in  the  discretion  of  the  Commission. 

The  effect  of  this  latest  decision  amounts  to  nothing 
more  than  a  reaffirmation  of  the  established  principle  as 
to  further  hearings  by  administrative  agencies.  This  prin¬ 
ciple  applies  to  the  ordinary  case,  where  minor  economic 
changes  have  occurred.  It  does  not  apply  in  the  present 
instance  where  three  years  passed  between  the  hearing  and 
the  second  argument,  during  which  the  United  States  had 
become  involved  in  the  greatest  war  in  history  and  the 
Government  had  taken  over  all  available  transport  planes ; 
where  the  regulating  administrative  agency  had  by  public 
notice  suspended  consideration  of  pending  applications  be¬ 
cause  of  the  drastic  effect  of  the  war  upon  the  industry; 
and  later  decided  the  case  on  the  old  record  without  fur¬ 
ther  hearing,  although  counsel  for  applicant  conceded  at 
the  argument  the  obsoleteness  of  the  testimony  as  to  the 
availability  of  equipment  and  personnel.  Clearly  the  Board 
erred  in  denying  further  hearing  under  these  circumstances. 

CONCLUSION. 

The  grievances  of  which  petitioner  complains  are  not 
mere  errors  of  judgment  but  constitute,  on  the  part  of  the 
Board,  flagrant  disregard  of  the  standards  and  require¬ 
ments  set  forth  in  the  statute.  Respondent  has  disregarded 
the  record,  the  scope  of  the  application,  and  the  evidence, 
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and  has  based  its  order  upon  its  own  idea  of  need  for  ex¬ 
perimentation,  apart  from  the  record.  Necessary  basic 
findings  are  lacking,  particularly  as  to  fitness  and  ability. 
The  drastic  changes  in  underlying  conditions  affecting  the 
industry,  as  disclosed  by  the  argument  of  September  7, 
1943,  have  been  ignored.  If  the  Board  has  the  right  to  thus 
ignore  the  facts  and  the  law,  hearings  are  unnecessary 
and  a  mere  waste  of  time  and  money. 

The  fundamentals  of  the  Constitution  require  that  the 
Congress,  in  creating  an  administrative  agency,  set  forth 
particularly,  the  legislative  standards  under  which  it  shall 
exercise  its  authority,  or  otherwise  such  action  would  be 
an  unconstitutional  delegation  of  power.  Currin  v.  Wallace, 
306  U.  S.  1,  18;  83  L  Ed.  441,  452.  The  administrative 
agency  in  acting  under  the  grant  of  authority  must  adhere 
to  the  standards  set  forth  in  the  statute  or  otherwise 
its  acts  are  without  authority  and  void.  Wichita  Railroad 
&  L.  Co .  v.  Public  Utilities  Commission,  260  U.  S.  48,  59; 
67  L.  Ed.  124, 130.  The  Supreme  Court  in  Morgan  v.  United 
States,  298  U.  S.  468, 480 ;  80  L.  Ed.  1288, 1294,  has  set  forth 
these  essential  requirements: 

“There  must  be  a  full  hearing.  There  must  be  evi¬ 
dence  adequate  to  support  pertinent  and  necessary  find¬ 
ings  of  fact.  Nothing  can  be  treated  as  evidence  which 
is  not  introduced  as  such.  *  *  *  Facts  and  circum¬ 
stances  which  ought  to  be  considered  must  not  be  ex¬ 
cluded.  Facts  and  circumstances  must  not  be  consid¬ 
ered  which  should  not  legally  influence  the  conclusion. 
Findings  based  on  the  evidence  must  embrace  the  basic 
facts  w’hich  are  needed  to  sustain  the  order.” 

Here,  the  decision  and  orders  of  the  Board  do  not  satisfy 
these  fundamental  requirements,  and  its  orders  should  be 
set  aside  and  held  for  naught. 
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It  is  respectfully  submitted  that  the  order  of  the  Board 
dated  November  5,  1943,  granting  Essair,  Inc.,  a  certificate 
of  public  convenience  and  necessity,  should  be  vacated  and 
set  aside,  as  prayed. 

Respectfully  submitted, 

Roger  J.  White  ford, 

Philip  S.  Peyser, 

815  Fifteenth  Street,  Northwest, 
Washington  5,  D.  C., 

Attorneys  for  Petitioner . 
Brainiff  Airways,  Incorporated. 

Whiteford,  Hart  &  Carmody, 

Of  Counsel. 

August  1,  1944. 
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APPENDIX. 


Statements  issued  by  the  Board  to  the  general  public 
with  reference  to  suspension  of  action  after  December  7, 


1941. 


CIVIL  AERONAUTICS  BOARD 
Washington,  D.  C. 

For  Release 
December  12,  1941 

The  Civil  Aeronautics  Board  today  announced  a  new 
general  policy  for  the  immediate  future  in  its  handling  of 
proceedings  involving  applications  for  new  air  carrier  cer¬ 
tificates  of  public  convenience  and  necessity  or  for  the 
amendment  of  existing  certificates. 

4 ‘In  order  that  the  immediate  and  maximum  attention 
of  air  carriers  and  their  personnel  and  of  the  Civil  Aero¬ 
nautics  Board,  as  well  as  of  other  government  agencies 
concerned,”  the  Board  stated,  “may  be  available  for  the 
most  efficient  discharge  of  the  emergency  demands  growing 
out  of  the  war  upon  which  we  are  now  engaged,  the  Board 
has  decided  that  no  hearings  or  pre-hearing  conferences 
will  be  assigned  on  applications  pending.  Where  dates  have 
already  been  set,  hearings  will  be  postponed  indefinitely  and 
where  final  decisions  by  the  Board  are  pending,  no  further 
steps  will  be  taken  after  December  13.  Hearings  may,  how¬ 
ever,  be  assigned  on  certain  applications  or  some  pending 
cases  carried  to  a  decision  if  the  Board  finds  that  the  na¬ 
tional  interest  may  require  early  inauguration  of  the  serv¬ 
ices  involved.  Rate  cases  will  be  continued  under  an  amend¬ 
ed  procedure,  designed  to  minimize  the  burden  which  such 
cases  impose  upon  operating  organizations.” 

The  new  policy,  the  Board  said,  will  remain  in  effect  for 
such  period  of  time  as  may  appear  to  be  appropriate  in 
the  light  of  existing  conditions  and  their  future  develop¬ 
ment. 
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MEMORANDUM  TO  ALL  AIR  CARRIERS 

And  Applicants  for  Certificates  of  Public  Convenience 

and  Necessity 

On  December  12,  1941,  the  Civil  Aeronautics  Board  an¬ 
nounced  that  no  further  action  would  be  taken  in  proceed¬ 
ings  involving  applications  for  new  air  carrier  certificates 
of  public  convenience  and  necessity  or  for  the  amendment 
of  existing  certificates.  Such  action  was  taken  in  order 
that  the  immediate  and  maximum  attention  of  air  carriers 
and  their  personnel  and  of  the  Board,  as  well  as  of  other 
government  agencies  concerned  would  be  available  for  the 
most  efficient  discharge  of  the  emergency  demands  grow¬ 
ing  out  of  the  war,  and  that  the  new  policy  would  remain 
in  effect  for  such  period  of  time  as  may  appear  to  be  ap¬ 
propriate  in  the  light  of  existing  conditions  and  their  future 
development.  Applications  involving  special  considerations 
of  national  interest  requiring  early  inauguration  of  the 
services  involved  were  excepted  and,  since  December  12, 
such  applications  have  been  handled  on  the  basis  of  tem¬ 
porary  authorizations.  Rate  cases  were  not  affected. 

The  Board  has  now  determined  to  carry  to  decision  those 
proceedings  in  which  the  hearings  have  been  completed, 
and  its  staff  has  been  instructed  to  confer  with  the  parties 
and  arrange  for  assignment  of  dates  for  the  various  steps 
which  remain  to  be  completed.  At  the  same  time,  it  has 
been  decided  to  assign  hearings  and  proceed  to  disposition 
of  applications  to  include  additional  stops  on  existing 
routes,  where  no  controversial  issues  are  involved.  Cer¬ 
tificates  issued  will  contain  a  proviso  that  the  service  au¬ 
thorized  may  not  be  inaugurated  until  national  defense  re¬ 
quirements  have  been  met.  Pending  or  new  applications 
involving  special  considerations  of  national  interest  will 
continue  to  be  handled  on  a  temporary  basis  and,  with  rate 
cases,  will  be  given  precedence  over  other  proceedings. 
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The  policy  as  announced  on  December  12  will  remain  in 
effect  for  all  other  cases  until  such  time  as  the  circum¬ 
stances  referred  to  make  further  relaxation  of  the  restric¬ 
tions  appropriate. 

Civil  Aeronautics  Board 
August  29,  1942 
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STATEMENT  OP  THE  CASE 

This  proceeding  arises  on  a  petition  to  review  an  order  of 
the  Civil  Aeronautics  Board  under  the  Civil  Aeronautics  Act 
of  1938  issuing  a  temporary  certificate  of  public  convenience 
and  necessity  to  Essair,  Inc.  (hereinafter  sometimes  called 
Essair)  authorizing  Essair  to  operate  an  air  transportation 
service  between  Amarillo  and  Houston,  Texas,  via  intermediate 
points.  Essair  has  not  heretofore  held  a  certificate  from  the 
Board  while  Petitioner  is  an  established  carrier  holding  cer¬ 
tificates  for  a  number  of  routes,  some  of  which  provide  service 
between  certain  of  the  points  included  in  the  certificate  issued 
to  Essair. 

As  is  to  be  expected  in  an  argumentative  ex  parte  presenta¬ 
tion  of  facts,  Petitioner’s  statement  of  the  case  omits  some 
facts  and  contains  misapplied  emphasis  on  others.  However, 
since  it  sets  out  the  major  outline  of  the  case  before  the  Court, 
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Respondent  will  be  content  to  correct  in  the  course  of  its  argu¬ 
ment  herein  such  lack  of  perspective  as  arises  from  Petitioner’s 
statement  of  the  case. 

STATUTES  INVOLVED 

The  Petitioner  in  its  brief  has  set  forth  sections  1  (2),  1  (13), 
401  (a),  401  (b),  401  (c),  401  (d)  (1),  401  (d)  (2),  405  (g), 
and  405  (1)  of  the  Civil  Aeronautics  Act  of  June  23,  1938,  c. 
601  (52  Stat.  973)  U.  S.  C.  Title  49,  paragraphs  401-681.  In 
addition,  the  following  sections  and  regulations  issued  there¬ 
under  are  also  involved : 

Sec.  2.  In  the  exercise  and  performance  of  its  powers 
and  duties  under  this  Act,  the  Board  shall  consider  the 
following,  among  other  things,  as  being  in  the  public 
interest,  and  in  accordance  with  the  public  convenience 
and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present 
and  future  needs  of  the  foreign  and  domestic  commerce 
of  the  United  States,  of  the  Postal  Service,  and  of  the 
national  defense; 

(b)  The  regulation  of  air  transportation  in  such  man¬ 
ner  as  to  recognize  and  preserve  the  inherent  advantages 
of,  assure  the  highest  degree  of  safety  in,  and  foster 
sound  economic  conditions  in,  such  transportation,  and 
to  improve  the  relations  between,  and  coordinate  trans¬ 
portation  by,  air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  effi¬ 
cient  service  by  air  carriers  at  reasonable  charges,  with¬ 
out  unjust  discriminations,  undue  preferences  or 
advantages,  or  unfair  or  destructive  competitive 
practices; 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system 
properly  adapted  to  the  needs  of  the  foreign  and  do¬ 
mestic  commerce  of  the  United  States,  of  the  Postal 
Service,  and  of  the  national  defense; 
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(e)  The  regulation  of  air  commerce  in  such  manner 
as  to  best  promote  its  development  and  safety;  and 

(f)  The  encouragement  and  development  of  civil 
aeronautics. 

Sec.  401  (h).  The  Board,  upon  petition  or  complaint 
or  upon  its  own  initiative,  after  notice  and  hearing,  may 
alter,  amend,  modify,  or  suspend  any  such  certificate, 
in  whole  or  in  part,  if  the  public  convenience  and  neces¬ 
sity  so  require,  or  may  revoke  any  such  certificate,  in 
whole  or  in  part,  for  intentional  failure  to  comply  with 
any  provision  of  this  title  or  any  order,  rule,  or  regulation 
issued  hereunder  or  any  term,  condition,  or  limitation 
of  such  certificate:  Provided,  That  no  such  certificate 
shall  be  revoked  unless  the  holder  thereof  fails  to  com¬ 
ply,  within  a  reasonable  time  to  be  fixed  by  the  Board, 
with  an  order  of  the  Board  commanding  obedience  to 
the  provision,  or  to  the  order  (other  than  an  order 
issued  in  accordance  with  this  proviso),  rule,  regulation, 
term,  condition,  or  limitation  found  by  the  Board  to 
have  been  violated.  Any  interested  person  may  file 
with  the  Board  a  protest  or  memorandum  in  support 
of  or  in  opposition  to  the  alteration,  amendment,  modi¬ 
fication,  suspension,  or  revocation  of  a  certificate. 

Sec.  406  (b).  In  fixing  and  determining  fair  and  rea¬ 
sonable  rates  of  compensation  under  this  section,  the 
Board  considering  the  conditions  peculiar  to  transporta¬ 
tion  by  aircraft  and  to  the  particular  air  carrier  or  class 
of  air  carriers,  may  fix  different  rates  for  different  air 
carriers  or  classes  of  air  carriers,  and  different  classes 
of  service.  In  determining  the  rate  in  each  case  the 
Board  shall  take  into  consideration,  among  other  factors, 
the  condition  that  such  air  carriers  may  hold  and  operate 
under'  certificates  authorizing  the  carriage  of  mail  only 
by  providing  necessary  and  adequate  facilities  and  serv¬ 
ice  for  the  transportation  of  mail;  such  standards  re¬ 
specting  the  character  and  quality  of  service  to  be 
rendered  by  air  carriers  as  may  be  prescribed  by  or  pur¬ 
suant  to  law;  and  the  need  of  each  such  air  carrier  for 
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compensation  for  the  transportation  of  mail  sufficient 
to  insure  the  performance  of  such  service,  and,  together 
with  all  other  revenue  of  the  air  carrier,  to  enable  such 
air  carrier  under  honest,  economical,  and  .efficient  man¬ 
agement  to  maintain  and  continue  the  development  of 
air  transportation  to  the  extent  and  of  the  character  and 
quality  required  for  the  commerce  of  the  United  States, 
the  Postal  Service,  and  the  national  defense. 

Sec.  1006  (e).  The  findings  of  facts  by  the  Board,  if 
supported  by  substantial  evidence,  shall  be  conclusive. 
No  objection  to  an  order  of  the  Board  shall  be  considered 
by  the  court  unless  such  objection  shall  have  been  urged 
before  the  Board  or,  if  it  was  not  so  urged,  unless  there 
were  reasonable  grounds  for  failure  to  do  so. 

Economic  Regulations  of  Civil  Aeronautics  Board,  Section 
238.1  (c),  Code  of  Federal  Regulations,  1938  Supplement,  Title 
14,  Section  238.1  (c) : 


(c)  Amendments  to  application.  If  after  receipt  of 
any  application,  the  Board  shall  request  the  applicant 
to  supply  it  with  additional  information,  such  informa¬ 
tion  shall  be  furnished  in  the  form  of  an  amendment  to 
the  original  application.  All  amendments  to  applica¬ 
tions  shall  be  consecutively  numbered  and  shall  comply 
with  the  requirements  of  this  section  as  to  form,  number 
of  copies,  manner  of  execution,  verification  and  in  all 
other  essential  respects.  In  the  event  that  any  applica¬ 
tion  shall  be  amended  so  as  to  alter  the  route  or  routes, 
the  terminal  or  intermediate  points,  or  the  classes  of 
traffic  covered  by  such  application,  the  amendment  shall 
contain  a  statement  that  notice  of  such  amendment  has 
been  served  on  each  such  air  carrier  in  the  form  and 
manner,  and  containing  the  information,  required  by 
item  (6)  of  paragraph  (j)  of  this  section  for  the  service 
of  notice  of  intention  to  file  an  original  application.  A 
copy  of  such  notice  shall  be  attached  to  the  amendment 
as  an  exhibit. 
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Experimental  Air  Mail  Act  of  April  15,  1938,  c.  157  (52 
Stat.  218,  219). 

Sec.  1.  The  Postmaster  General  is  authorized,  under 
such  appropriate  rules  and  regulations  as  he  may  pre¬ 
scribe,  to  provide  for  and  supervise  experimental  serv¬ 
ices  in  connection  with  the  transportation  of  mail  by 
air,  including  the  transportation  of  mail  by  autogiro 
.  aircraft  shuttle  service  between  outlying  airports  and 
central  city  areas,  and  including  the  utilization  of  pat¬ 
ented  articles  and  equipment  upon  payment  of  just 
compensation  therefor,  with  the  object  of  further  de¬ 
veloping  safety,  efficiency,  and  economy  in  air-mail 
transportation,  collection,  and  delivery.  The  Post¬ 
master  General  shall  procure  any  such  proposed  service 
by  contract  with  the  lowest  acceptable  and  responsible 
bidder.  Such  contracts  and  operations  thereunder 
shall  be  subject  to  such  requirements  relating  to  safety, 
technical  functions,  qualifications  of  aircraft  and  air¬ 
men,  and  matters  connected  therewith  as  the  Secretary 
of  Commerce  shall  prescribe  in  accordance  with  the  au¬ 
thority  vested  in  him  under  the  Air  Commerce  Act 
of  1926,  as  amended.  The  provisions  of  section  13 
(relating  to  pay  and  working  conditions  and  relations 
of  pilots  and  other  employees)  of  the  Air  Mail  Act  of 
1934,  approved  June  12,  1934,  as  amended,  shall  apply 
to  all  contracts  awarded  under  this  Act. 

Sec.  2.  The  Postmaster  General  shall  report  to  Con¬ 
gress  as  soon  as  practicable  the  final  results  of  experi¬ 
mental  services  conducted  under  this  Act,  together  with  * 
his  recommendations  for  legislation  to  establish  on  a 
permanent  basis  any  such  services  ascertained  to  be  es¬ 
sential  or  useful  in  carrying  out  the  object  of  this  Act. 
He  may  from  time  to  time  make  preliminary  reports 
and  recommendations  to  Congress  whenever  definite 
conclusions  are  reached  in  respect  of  any  such  service. 

608004 — 44 - 2 
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Act  of  July  2,  1940,  c.  526  (54  Stat.  735)  (see  39  U.  S.  C. 
secs.  471, 472): 

Sec.  1.  That  subsection  (1)  of  section  405  of  the  Civil 
Aeronautics  Act  of  1938  is  amended  to  read  as  follows: 

“(1)  Nothing  contained  in  this  Act  shall  be  construed 
to  repeal  in  whole  or  in  part  the  provisions  of  section 
6  of  the  Act  entitled  ‘An  Act  to  provide  for  experimental 
air-mail  service,  to  further  develop  safety,  efficiency, 
economy,  and  for  other  purposes/  approved  April  15, 
1938.  The  transportation  of  mail  under  contracts  en¬ 
tered  into  under  such  section  shall  not,  except  for  sec¬ 
tions  401  (1)  and  416  (b),  be  deemed  to  be  ‘air  trans¬ 
portation'  as  used  in  this  Act,  and  the  rates  of  compen¬ 
sation  for  such  transportation  of  mail  shall  not  be  fixed 
under  this  Act." 

Sec.  2.  Sections  1  and  2  of  the  Act  entitled  “An  Act 
to  provide  for  experimental  air-mail  service,  to  further 
develop  safety,  efficiency,  economy,  and  for  other  pur¬ 
poses,”  approved  April  15,  1938,  are  hereby  repealed. 

QUESTIONS  PRESENTED 

The  ultimate  question  is  as  to  the  validity  of  an  order  of 
the  Board  granting  to  Essair  a  temporary  certificate  of  public 
convenience  and  necessity  as  an  air  carrier. 

Decision  of  that  question  depends  upon  whether — 

(1)  The  Board's  determination  that  Essair  is  “fit, 
willing,  and  able”  was  based  upon  adequate  findings 
of  fact  supported  by  substantial  evidence; 

(2)  The  Board  could  issue  a  temporary  certificate  on 
an  experimental  basis; 

(3)  The  Board's  action  in  issuing  the  certificate  com¬ 
plied  with  all  applicable  procedural  requirements. 

SUMMARY  OF  ARGUMENT 

I 

1.  In  administering  its  functions  under  the  statute,  the 
Board  has  determined,  in  the  light  of  the  nature  of  air  trans¬ 
portation  and  the  policy  of  the  statute,  that  the  following  are 
the  factors  which  enter  into  the  statutory  standard  “fit,  will- 
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ing,  and  able”;  (a)  the  existence  of  a  proper  organizational 
basis  for  the  conduct  of  air  transportation;  (b)  the  presence 
of  a  plan  for  the  conduct  of  air  transportation  made  by  per¬ 
sonnel  shown  to  be  competent  in  such  matters;  and  (c)  the 
availability  of  adequate  financial  resources.  The  Board  has 
made  findings  that  Essair  has  fulfilled  each  of  these  require¬ 
ments,  and  those  findings  are  supported  by  substantial  evi¬ 
dence.  Other  elements  suggested  by  the  Petitioner  as  being 
determinative  on  the  issue  of  Essair’s  fitness  and  ability  are 
not  elements  of  the  statutory  standard.  Petitioner’s  discus¬ 
sion  of  Essair’s  plan  for  financing  through  the  sale  of  stock 
is  misleading.  The  plan  was  to  be  utilized  only  in  the  event 
a  permanent  certificate  were  granted;  but  in  fact  a  tempo¬ 
rary  certificate  was  granted.  The  Board  found  that  Essair’s 
proposal  to  finance  a  small  scale  temporary  operation  through 
further  capital  contribution  by  present  stockholders  and  by 
borrowing  against  accrued  mail  subsidy  payments  was  an  ade¬ 
quate  arrangement.  The  Board  further  found  that  Essair  was 
a  citizen  at  the  time  of  the  hearing  and  the  issuance  of  the 
certificate,  thus  fully  complying  with  the  citizenship,  require¬ 
ments  of  the  statute. 

2.  The  temporary  certificate  issued  to  Essair  was  supported 
by  a  duly  filed  application  for  a  temporary  certificate.  Peti¬ 
tioner  had  full  notice  in  advance  of  hearing  that  Essair  was 
prosecuting  its  application  for  a  temporary  certificate  and  that 
the  hearing  would  cover  such  application,  and  was  accorded 
full  opportunity  at  the  hearing  to  cross-examine  Essair’s  wit¬ 
ness  on  this  issue,  which  opportunity  Petitioner’s  counsel  util-  - 
ized.  Petitioner  was  also  afforded  full  opportunity  to  argue 
the  matter  before  the  Board.  Petitioner  was  thus  afforded  full 
notice  and  hearing  on  the  issue  of  Essair’s  request  for  a  tem¬ 
porary  certificate. 

3.  The  Board’s  findings  as  to  public  convenience  and  neces¬ 
sity  are  adequate  and  consistent.  In  its  May  10, 1943,  opinion, 
the  Board  did  not  find  that  the  application  of  Essair  was  not 
required  by  the  public  convenience  and  necessity.  On  the  con- ' 
trary,  in  that  opinion  the  Board  made  an  extensive  analysis  of 
the  transportation  situation  in  the  central  Texas  area  and  found 
that  a  local  or  feeder  type  air  service  was  needed.  Essair  was 
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the  only  applicant  which  proposed  such  a  service.  In  its  May 
opinion,  the  Board  did  not  deny  the  application  of  Essair  but 
decided  to  postpone  decision  on  the  issuing  of  a  certificate  to 
Essair.  After  reargument,  the  Board  in  its  opinion  of  Novem¬ 
ber  5,  1943,  reconsidered  and  decided  to  issue  a  certificate  to 
Essair.  The  certificate  was  issued  on  a  temporary  basis,  not 
because  of  a  temporary  need,  but  because  the  service  to  be  ren¬ 
dered  by  Essair  was  new  and  untried;  and  a  permanent  cer¬ 
tificate  might  perpetuate  a  type  of  service  which  failed  to  ful¬ 
fill  expectations. 

4.  The  Civil  Aeronautics  Act  authorizes  the  issuance  of  tem¬ 
porary  certificates  of  public  convenience  and  necessity  and  ex-  ' 
pressly  prescribes  the  elements  to  be  considered  by  the  Board 
as  being  in  the  “public  convenience  and  necessity.”  Among 
these  elements  are  the  encouragement  and  development  of  an 
air  transportation  system  properly  adapted  to  the  present  and 
future  needs  of  the  United  States,  and  the  promotion  of  ade¬ 
quate,  economical,  and  efficient  service.  Every  proceeding  be¬ 
fore  the  Board  involving  a  certificate  of  public  convenience  and 
necessity  is  directed  to  these  elements.  The  encouragement 
and  development  of  new  and  untried  types  of  air  service  are 
essential,  if  the  most  adequate,  economical,  and  efficient  air 
transportation  system  for  the  Nation  is  to  be  developed.  New 
and  untried  types  of  service  involve  an  element  of  doubt  and 
Ibe  possibilities  of  disappointment.  Their  certification,  there¬ 
fore,  on  a  temporary  experimental  basis,  rather  than  as  a  per¬ 
manent  part  of  the  air  transportation  system  of  the  Nation,  is 
dictated  by  logic  and  sound  policy  and  is  clearly  within  the 
purpose  of  the  statute.  The  power  of  the  Postmaster  General 
to  authorize  experimental  air  mail  services  under  the  Experi¬ 
mental  Air  Mail  Act,  suggested  by  Petitioner  as  being  in  dero¬ 
gation  of  the  Board’s  power,  was  repealed  by  Congress  on 
July  2, 1940. 

5.  The  Board  did  not  utilize  any  facts  or  evidence  from 
sources  outside  the  record  in  this  proceeding  in  arriving  at  its 
conclusions  in  this  case;  nor  has  Petitioner  cited  any  instance 
in  which  the  Board  used  or  purported  to  use  such  evidence  in 
deciding  this  case. 
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6.  The  change  in  conditions  brought  about  by  the  war,  which 
intervened  between  the  date  of  the  hearing  and  the  date  of  the 
decision,  could  only  tend  to  augment  the  basis  for  the  Board’s 
decision  rather  than  to  alter  it;  hence,  the  Board  committed 
no  abuse  of  discretion  in  denying  a  rehearing  for  the  purpose  of 
receiving  additional  evidence. 

7.  Petitioner  has  failed  to  exhaust  its  administrative 
remedies. 

ARGUMENT 

I.  Preliminary  considerations 

Petitioner  here  questions  on  various  grounds  the  validity  of 
an  order  of  the  Civil  Aeronautics  Board  issuing  a  certificate  of 
public  convenience  and  necessity  to  Essair  authorizing  Essair 
to  operate  a  new  air  transportation  service.  An  adequate 
evaluation  of  many  of  the  points  raised  by  Petitioner  requires 
an  understanding  of  the  general  character  and  background  of 
the  regulatory  plan  provided  in  the  Civil  Aeronautics  Act  of 
1938  (hereinafter  sometimes  called  the  Act)  under  which  the 
order  in  question  was  issued  by  the  Board. 

That  air  transportation  today  is  in  its  early  stages  of  develop¬ 
ment  is  well  known.  So  also  is  the  fact  that  its  future  develop¬ 
ment  will  affect  the  national  interest  in  many  important  ways. 
Congress  recognized  these  facts  and  the  necessity  for  planning 
the  development  of  this  new  mode  of  transportation  by  the 
enactment  of  the  Civil  Aeronautics  Act.  There  are  two  fea¬ 
tures  of  the  regulatory  plan  of  that  Act  which  are  of  particular 
significance  here.  First  is  the  provision  of  section  401  that  no 
interstate  common  carrier  service  by  aircraft  may  be  operated 
without  the  authorization  of  a  certificate  of  public  convenience 
and  necessity  issued  by  the  Board,1  and  second  is  the  provision 
in  section  406  for  the  payment  of  government  subsidies  to  air 
carriers  through  payments  for  the  transportation  of  mail. 

While  the  regulatory  scheme  of  issuing  certificates  of  public 
convenience  and  necessity  is  an  orthodox  one  and  the  standard 

*  While  Essair’s  route  is  limited  to  points  within  the  State  of  Texas,  It 
proposes  to  carry  mail  and  interstate  traffic  and  therefore  must  secure  a  cer¬ 
tificate  from  the  Board. 
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of  "public  convenience  and  necessity”  has  often  been  used 
in  statutes  and  construed  by  the  courts,  they  are  given  a  unique 
character  by  the  terms  of  the  Civil  Aeronautics  Act.  Section  2 
of  the  Act  expressly  defines  the  meaning  of  the  term  "public 
convenience  and  necessity.”  The  term  is  defined  to  include, 
among  other  things,  "the  encouragement  and  development  of 
an  air-transportation  system  properly  adapted  to  the  present 
and  future  needs  of  the  foreign  and  domestic  commerce  of  the 
United  States,  of  the  Postal  Service,  and  of  the  National 
defense  *  *  *,”  and  "The  encouragement  and  development 
of  civil  aeronautics.”  Under  such  a  definition  it  is  clear  that 
the  Board  in  issuing  certificates  is  not  to  be  simply  an  umpire 
between  carriers  contending  for  a  certificate,  nor  a  statistical 
bureau  for  the  determination  of  the  likely  immediate  financial 
results  of  proposed  services.  On  the  contrary,  the  statutory 
mandate  requires  that  a  broader  view  be  taken  of  the  Board’s 
functions.  The  Board  must  consider  not  only  the  present 
needs,  but  the  likely  direction  of  the  future  needs  of  the  nation 
for  air  transportation — not  only  in  terms  of  particular  routes 
and  carriers  but  with  due  regard  to  the  possible  development 
of  different  types  of  services.  Its  function  is  one  of  planning 
for  the  present  and  the  future. 

Any  intelligent  planning  requires  foresight,  but  in  a  field 
developing  as  rapidly  as  aeronautics,  the  foresight  of  even  the 
most  able  prognosticator  is  frequently  obscured  by  potential 
radical  technological  improvements,  the  full  ramifications  of 
which  may  only  partially  be  anticipated  or  understood.  Yet, 
in  spite  of  such  uncertainties,  it  is  the  duty  of  the  Board  under 
the  statute  to  provide  “an  air  transport  system  properly 
adapted  to  the  present  and  future  needs”  of  the  United  States. 

The  nature  of  the  Act  as  well  as  the  regulatory  problem 
involved  is  emphasized  by  the  mail  pay  provisions  of  section 
406.  There  Congress  vests  in  the  Board  power  to  give  the 
air  carriers  subsidies  "sufficient  to  insure  the  performance  of 
such  service,  and,  together  with  all  other  revenue  of  the  air 
carrier,  to  enable  such  air  carrier  under  honest,  economical, 
and  efficient  management,  to  maintain  and  continue  the  de¬ 
velopment  of  air  transportation  to  the  extent  and  of  the  char- 


acter  and  quality  required  for  the  commerce  of  the  United 
States,  the  Postal  Service,  and  the  National  defense.” 

The  Board,  of  course,  must  act  within  the  framework  of 
the  authority  granted  by  the  statute  and  in  accordance  with 
the  principles  of  administrative  procedure  laid  down  by  the 
courts.  Neither  express  language  in  the  Act  nor  necessary 
implications  from  it  support  Petitioner’s  allegations  that  the 
Board  has  exceeded  its  statutory  powers.  Under  such  cir¬ 
cumstances,  the  purposes  and  nature  of  the  Act  as  outlined 
above  should  be  given  great  weight. 

We  turn  now  to  a  discussion  of  the  specific  points  raised 
by  Petitioner. 

II.  The  Board’s  determination  that  Essair  is  “fit,  willing,  and 
able”  was  based  upon  adequate  findings  supported  by 
substantial  evidence 

As  a  prerequisite  to  issuing  a  certificate  authorizing  air  trans¬ 
portation,  the  Board  is  required  by  section  401  (d)  of  the  Act 
to  find  “that  the  applicant  is  fit,  willing,  and  able  properly  to 
perform  such  transportation  and  to  conform  to  the  provisions 
of  this  Act  and  the  rules,  regulations  and  requirements  of  the 
Board.”  The  statute  does  not  set  out  the  detailed  elements 
which  are  to  be  regarded  as  underlying  the  phrase  “fit,  willing, 
and  able,”  nor  has  any  judicial  construction  of  the  phrase  as 
used  in  the  Civil  Aeronautics  Act  been  made.  Since  the  matter 
is  technical  in  certain  of  its  phases  and  requires  specialized 
knowledge  and  opinion  of  the  requirements  of  air  transporta¬ 
tion,  it  has  been  left  to  the  deliberation  of  the  body  charged 
with  the  responsibility  of  developing  a  sound  air-transportation 
system  for  the  United  States. 

In  the  course  of  performing  its  function  of  issuing  certificates 
the  Board  has  evolved,  in  the  light  of  the  nature  of  air  trans-  . 
portation  and  the  provisions  of  the  Act  such  as  those  providing 
for  the  payment  of  subsidies,  the  factors  which  are  appropriate 
for  consideration  in  determining  whether  an  applicant  for  a 
certificate  is  “fit,  willing,  and  able.”  These  factors  have  been 
determined  to  be:  (a)  the  existence  of  a  proper  organizational 
basis  for  the  conduct  of  air  transportation;  (b)  the  presence  of 
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a  plan  for  the  conduct  of  the  service  made  by  personnel  shown 
to  be  competent  in  such  matters;  and  (c)  the  availability  of 
adequate  financial  resources.  American  Export  Airlines,  Inc., 

New  York-Foynes  Service,  3  CAB  294,  298. 

Petitioner  suggests  that  the  Board  committed  error  in  failing 
to  include  the  availability  of  equipment  and  operating  per¬ 
sonnel  to  an  applicant  as  an  element  of  the  statutory  phrase 
“fit,  willing,  and  able.”  For  reasons  set  out  in  detail  later,  the 
Board  has  not  believed  it  to  be  sound  to  consider  the  avail¬ 
ability  of  equipment  and  operating  personnel  as  an  element  of 
the  statutory  finding.  American  Export  Airlines,  Inc.,  New 
York-Foynes  Service,  supra. 

It  is  well  established  that  a  wide  latitude  is  vested  in  admin¬ 
istrative  agencies  in  exercising  their  discretion  as  experts  in 
their  particular  fields  and  in  applying  the  Acts  under  which 
they  are  established.  Rochester  Telephone  Corporation  v.  U.  S., 

307  U.  S.  125.  Railroad  Commission  of  Texas  v.  Rowan 
and  Nichols  Oil  Co.,  310  U.  S.  573  (1940).  The  Board’s  deter¬ 
mination  of  the  factors  entering  into  the  phrase  “fit,  willing, 
and  able"  as  applies  bit  to  air  transportation  is  clearly  with 
the  permissible  range  of  the  statutory  language  and,  therefore, 
must  be  sustained  by  the  courts. 

(a)  The  Board  made  adequate  findings  of  basic  facts  to  support  the  ulti¬ 
mate  statutory  finding  that  Essair  is  “fit,  willing,  and  able" 

In  contending  that  the  Board’s  findings  are  insufficient,  Peti¬ 
tioner’s  brief  directs  the  Court’s  attention  only  to  the  Board’s 
opinion  and  order  dated  November  5,  1943  (hereinafter  some¬ 
times  called  the  November  opinion  and  order).  In  fact,  how¬ 
ever,  the  November  opinion  and  order  were  supplemental  to 
an  opinion  and  order  dated  May  10,  1943  (hereinafter  some¬ 
times  called  the  May  opinion  and  order).2  Both  opinions  and 
orders  must  be  referred  to,  therefore,  in  order  to  test  the  suffi¬ 
ciency  of  the  findings,  insofar  as  findings  in  the  May  opinion 
and  order  were  not  modified  by  the  later  opinion  and  order. 

*  The  November  order  provides : 

“•  *  *  the  Board  *  *  *  having  issued  its  supplemental  opinion 
containing  modification  of  certain  of  its  findings  and  conclusions  and  Its 
further  decision  based  thereon  *  *  *"  (App.  302).  [Italics  supplied.] 
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The  Board’s  two  opinions  set  forth  adequate  basic  findings  of 
fact  relative  to  the  three  component  elements  of  the  statutory 
phrase  “fit,  willing,  and  able.” 

With  respect  to  the  first  element  of  this  statutory  standard, 
i.  e.,  “the  existence  of  a  proper  organizational  basis  for  the 
conduct  of  air  transportation,”  the  Board  set  forth  in  its  May  ' 
opinion  the  following  basic  facts  relating  to  Essair’s  organiza¬ 
tion  and  past  experience  in  flying  the  very  route  for  which  the 
certificate  in  issue  was  granted: 

Essair’s  Application. — Essair  was  incorporated  under 
the  laws  of  the  State  of  Texas  in  January  1939  for  the 
purpose  of  engaging  in  air  transportation.  It  began 
transporting  passengers  and  property  in  February  1939 
between  Houston  and  Amarillo  via  Austin,  San  Angelo, 
Big  Spring,  and  Lubbock  with  single-engine,  four-pas¬ 
senger  equipment.  After  about  3  months  operations 
from  San  Angelo  to  Amarillo  were  discontinued;  later 
the  Austin-San  Angelo  portion  was  discontinued;  and 
the  Houston-Austin  segment  was  operated  until  July 
1939  when  all  operations  were  discontinued.  During 
the  period  of  its  operation  no  accidents  of  any  type  were 
experienced.  Essair’s  personnel  at  the  outset  consisted 
of  four  officers,  three  pilots,  mechanics,  and  clerks 
(App.  235). 

The  significant  and  relevant  aspect  of  these  findings  is  that 
they  demonstrate  that  Essair  has  had  sufficient  practical  ex¬ 
perience  over  this  route  to  become  apprised  of  the  numerous 
problems  of  operation  peculiar  to  the  route  and  to  the  type 
of  service  proposed,  and  that  it  had  an  organization  geared 
to  that  service.  The  record  shows  that  at  the  time  of  the 
hearing  the  same  organization  was  in  existence,  with  the  ex¬ 
ception  of  the  operating  personnel.  The  fact  that  Essair 
actually  operated  a  passenger  air  service  of  the  size  and  type 
for  which  it  ultimately  received  a  certificate  from  the  Board, 
during  a  period  of  six  months,  and  without  an  accident  of  any 
type  constitutes  a  reasonable  basis  for  making  the  finding  in 
the  November  opinion,  hereinafter  referred  to,  that  Essair 
has  a  proper  organizational  basis  for  conducting  the  proposed 
air  service. 

608004 — 44 - 3 
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Petitioner  attempts  to  minimize  the  force  of  this  finding  by- 
making  much  of  the  fact  that  these  operations  of  Essair  were 
conducted  at  a  financial  loss.  In  the  light  of  the  early  stage 
of  development  of  the  industry  that  is  not  significant  as  to 
the  question  of  the  fitness  of  an  applicant.  In  each  of  the 
four  fiscal  years  ending  June  30,  1935  to  1938,  the  regularly 
certified  air  carriers,  as  a  group,  required  air  mail  subsidies 
exceeding  35  percent  of  their  total  revenues  in  order  to  cover 
operating  expenses.  Annual  Report,  1940,  Civil  Aeronautics 
Authority,  page  40.  It  has  only  been  during  the  last  three 
years  that  even  the  largest  and  strongest  air  carriers  have  been 
able  to  operate  profitably  without  substantial  subsidies,  and 
the  present  profitable  operations  may  well  turn  out  to  be  due 
largely  to  wartime  conditions.  Essair,  during  its  period  of 
operation,  held  no  certificate  and  therefore  received  no  sub¬ 
sidy  payments;  hence  an  operating  deficit  was  to  be  expected. 

With  respect  to  the  second  element  of  the  standard  “fit, 
willing  and  able,”  i.  e.,  “the  presence  of  a  plan  for  the  conduct 
of  service  made  by  personnel  shown  to  be  competent  in  such 
matters,”  the  Board  made  the  following  findings  in  its  May 
opinion : 

Essair  proposed  to  operate  what  it  terms  a  feeder 
service  connecting  with  as  many  through  routes  as  pos¬ 
sible,  offering  air  transportation  to  communities  not 
sufficiently  large  to  warrant  operation  of  more  expensive 
service  with  more  luxurious  type  of  equipment.  It  pro¬ 
ceeds  on  the  theory  that  the  average  distance  traveled 
on  such  line  will  be  short,  but  that  frequent  use  will  be 
made  of  air  service,  that  small  equipment  affording  an 
economical  operation  can  be  used,  and  that  such  equip¬ 
ment  can  use  smaller  airports,  with  investments  being 
kept  at  a  minimum.  The  applicant  points  out  that  its 
proposed  service  would  provide  connection  or  feeder 
service  with  TWA,  American,  Braniff,  Chicago  and 
Southern,  and  Eastern. 

Essair  proposes  to  use  Lockheed  12- A  six-passenger 
equipment,  or  Lockheed  Electras  in  the  event  traffic 
demands  show  that  the  12- A  equipment  is  too  small. 
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It  concedes  that  the  greatest  probability  of  a  lack  of 
space  is  between  Houston  and  Austin,  but  proposes  to 
operate  second  sections  over  that  segment  when  needed. 
It  is  Essair’s  position  that  an  operation  via  San  Angelo 
and  Big  Spring  on  the  Austin-Lubbock  segment  is  pref¬ 
erable  to  one  via  Abilene  in  the  event  only  one  of  the 
alternative  plans  were  followed,  as  it  would  give  these 
oil  cities  service  into  Austin  and  Houston.  Essair 
would  also  serve  Midland  through  automobiles  or  buses 

operated  to  and  from  Big  Spring  (App.  236-237). 

***** 

Essair,  on  the  other  hand,  proposes  what  it  terms  a 
“feeder  service  route”  using  small  capacity  equipment 
designed  to  provide  service  to  the  small  intermediate 
communities  which  would  be  served.  It  proposes  an 
operation  which  will  connect  with  the  present  mainline 
carriers  at  Austin,  Houston,  Big  Spring,  and  Amarillo 
and  will  provide  the  residents  of  the  Texas  cities  on  the 
route  with  convenient  connecting  service  to  all  parts  of 
the  country,  as  well  as  local  service  between  the  cities 
on  the  route.  In  support  of  its  application  Essair  em¬ 
phasized  the  fact  that  it  proposes  to  conduct  its  opera¬ 
tion  with  smaller,  less  expensive  equipment  than  that 
contemplated  by  the  other  applicants,  and  asserts  that 
such  equipment  is  better  suited  for  the  low  traffic  areas 
through  which  the  operations  are  to  be  conducted  than 
the  larger  equipment  currently  in  use  in  domestic  air¬ 
line  service  (App.  242). 

The  Board  found,  moreover,  that  Essair’s  plan  of  operation 
conformed  to  the  air  transportation  needs  of  the  territory  in¬ 
volved.  Thus  in  the  May  opinion : 

Manifestly,  the  intermediate  cities  of  Lubbock,  San 
Angelo,  and  Brownwood,  which  are  now  without  sched¬ 
uled  airline  service  in  an  area  where  distances  from  prin¬ 
cipal  trade  centers  are  great,  are  entitled  to  the  benefits 
of  that  mode  of  transportation.  A  route  such  as  is  pro¬ 
posed  by  Essair  would  be  predominantly  local  in  char¬ 
acter,  connecting  these  cities  with  more  important  Texas 
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trade  cities.  It  would  also  provide  connections  with  the 
main  trunk  lines  operating  through  the  State.  The 
cities  and  territory  which  would  be  served  by  Essair  ap¬ 
pear  to  provide  a  territory  ideally  suited  to  the  develop¬ 
ment  of  a  servce  devoted  to  local  short-haul  traffic 
(App.243). 

The  finding  was  repeated  by  the  Board  in  its  November 
opinion: 

As  we  pointed  out  in  our  original  opinion,  there  ap¬ 
pears  to  be  substantial  need  for  a  local  service  performed 
with  equipment  chosen  with  primary  reference  to  the 
requirements  of  the  intermediate  points  to  be  served, 
such  as  that  proposed  by  Essair  (App.  290). 

With  respect  to  the  third  and  last  element,  i.  e.,  the  “avail¬ 
ability  of  financial  resources,”  the  May  opinion  contains  the 
following: 

Essair’s  estimate  of  revenues  and  expenses  was  pred¬ 
icated  upon  the  use  of  Lockheed  12-A  equipment  op¬ 
erating  one  daily  round  trip  at  a  cost  of  44  cents  per 
revenue  mile  and  passenger  revenue  of  10  cents  per 
mile.  Upon  this  basis  a  deficit  of  $183,000  would  be 
incurred  during  the  first  year  for  the  entire  route.  Its 
president  stated  that  the  theory  of  its  operation  contem¬ 
plated  frequent  schedules  and  that  the  addition  of  a 
second  round  trip  would  decrease  operating  expenses 
to  30  cents  per  revenue  mile.  He  stated  that  it  was 
because  of  this  fact  that  his  company  would  accept 
a  mail  rate  of  25  cents  per  mile,  that  in  computing  costs 
revenue  estimates  were  predicated  upon  that  figure, 
and  that  cost  figures  also  include  an  allowance  for  a 
6  percent  return  on  investment.  Essair  estimates  that 
it  could  operate  the  service  from  Amarillo  to  Houston 
via  Lubbock,  Big  Spring,  San  Angelo  and  Austin  at  a 
cost  to  the  Government  of  25  cents  per  revenue  mile 
mail  pay.  or  $104,137  annually  for  one  round  trip  (App. 
237-238). 
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The  Board  found  as  follows  in  the  May  opinion  with  respect 
to  the  evaluation  of  these  estimates  and  the  estimates  of  the 
other  applicants: 

We  believe  that  these  estimates  and  the  basis  upon 
which  they  were  made  are  no  longer  representative 
of  conditions  which  may  be  encountered  if  the  pro¬ 
posed  route  were  operated  at  some  future  date.  A  wider 
acceptance  of  air  travel  by  the  general  public  is  cer¬ 
tain  to  affect  the  non-mail  revenue  estimates  for  the 
proposed  route.  Likewise  the  availability  of  aircraft 
and  improvements  resulting  in  lower  seat  mile  operat¬ 
ing  costs  are  likely  to  affect  the  estimates  of  Essair 
and  TWA,  as  it  is  improbable  that  they  would  operate 
the  route  with  the  aircraft  proposed  at  the  hearing 
(App.  235). 

#  #  #  #  * 

As  we  have  pointed  out  hereinbefore,  improvements 
in  aircraft  and  changes  in  operating  conditions  are  in 
prospect  which  it  is  reasonable  to  conclude  would  great¬ 
ly  affect  these  cost  estimates  and  result  in  a  substantial 
reduction  in  the  burden  imposed  upon  the  Government 
in  the  form  of  mail  compensation  (App.  241). 

This  finding,  as  well  as  those  heretofore  set  out,  are  sup¬ 
plemented  by  the  following  in  the  November  opinion: 

Essair  operated  over  a  part  of  the  route  it  proposes 
for  several  months  in  1939,  and  its  record  of  operations, 
together  with  the  evidence  submitted  in  regard  to  finan¬ 
cial  arrangements,  the  experience  and  business  back¬ 
ground  of  its  officers  and  personnel  at  the  time  of  the 
hearing,  lead  us  to  conclude  that  it  is  fit,  willing,  and 
able  to  perform  the  air  transportation  for  which  a  cer¬ 
tificate  is  to  be  issued  herein,  and  to  conform  to  the 
provisions  of  the  Act  and  to  the  rules,  regulations,  and 
requirements  of  the  Board  thereunder.  Essair  pre¬ 
sented  competent  evidence  to  prove  its  citizenship,  and 
we  find  that  it  is  a  citizen  of  the  United  States  within 
the  meaning  of  section  1  (13)  of  the  Act  (App.  291). 
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The  quotations  from  the  Board's  two  opinions  set  out  above 
clearly  are  not  simply  a  statement  of  the  ultimate  statutory 
finding.  On  the  contrary,  taken  together  they  constitute  a 
clear  and  concise  factual  basis  upon  which  the  Board  concluded 
that  the  various  elements  making  up  the  standard  of  “fit,  will¬ 
ing,  and  able”  had  been  met.  The  final  quotation  set  out  above 
from  the  November  opinion  is,  in  itself,  an  adequate  basic  find¬ 
ing  to  support  the  ultimate  statutory  finding.  It  refers  specifi¬ 
cally  to  the  basic  facts  upon  which  the  statutory  conclusion  was 
rested. 

The  Board  is  not  required  to  recite  the  evidence.  Saginaw 
Broadcasting  Co.  v.  Federal  Communications  Commission ,  68 
App.  D.  C.  282,  96  F.  2d  554.  It  is  difficult  to  see  what  more 
the  Board  could  include  in  its  opinion  without  entering  upon 
a  recital  of  the  evidence,  such  as,  for  example,  the  testimony  of 
Essair’s  witnesses  relating  to  the  means  by  which  they  proposed 
to  finance  the  operation,  to  the  identity  of  the  persons  making 
up  the  organization  of  Essair,  and  to  their  knowledge  that  its 
officers  and  stockholders  were  citizens.  There  is  no  dispute 
between  Petitioner  and  the  Board  as  to  the  truth  of  such  facts; 
but  such  material  is  simply  evidence.  Petitioner  questions  only 
the  conclusions  to  be  drawn  from  such  evidence — whether  the 
plan  of  operation  was  sound,  whether  the  means  of  financing 
and  the  organization  were  adequate  for  the  purpose  of  conduct¬ 
ing  the  operation,  and  whether  citizenship  was  established. 
The  language  of  the  November  opinion  is  subject  to  no  other 
construction  than  that  the  Board  found  that  Essair’s  plan  was 
sound,  that  its  means  of  financing  and  organization  were  ade¬ 
quate,  and  that  it  was  a  citizen.  This  construction  follows  as 
the  necessary  result  of  the  direct  reference  by  the  Board,  in  the 
paragraph  of  the  November  opinion  in  which  it  made  the  statu¬ 
tory  finding,  to  Essair’s  financial  arrangements,  the  experience 
and  business  background  of  its  officers,  its  record  of  operations, 
and  citizenship. 

It  is  submitted  that  the  reasons  underlying  the  necessity  for 
basic  findings  support  the  conclusion  that  this  requirement  has 
been  complied  with.  The  Court  and  the  parties  must  be  fairly 
apprised  of  what  the  Board  relied  upon  for  the  ultimate  statu¬ 
tory  findings.  The  Court  must  not  be  “left  to  spell  out,  to 
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argue,  to  choose  between  conflicting  inferences.”  U nited  States 
v.  Chicago,  M.,  St.  P.  &  P.  R.  Co.,  294  U.  S.  499,  511 ;  Saginaxo 
Broadcasting  Co.  v.  Federal  Communications  Commission, 
supra.  There  is  no  such  lack  of  certainty  here. 

j 

(b)  The  record  contains  substantial  evidence  supporting  the  Board’s 
finding  that  Essair  is  “fit,  willing,  and  able” 

(1)  Organizational  basis  and  future  plans 

Essair’s  Exhibit  E-2  (App.  150-153)  is  devoted  to  a  descrip¬ 
tion  of  Essair’s  past  operations ;  Essair’s  Exhibit  E-4  and  Major 
S.  W.  Marshall’s  testimony  at  the  hearing  extensively  set  forth 
Essair’s  plans  for  future  operations  under  permanent  and  tem¬ 
porary  certificates  (App.  154-163;  90-127).  Major  Marshall, 
President  of  Essair,  outlined  the  principles  behind  Essair’s 
proposed  type  of  feeder  operation  as  follows: 

The  type  of  equipment  that  would  normally  be  ex¬ 
pected  to  be  used  on  a  feeder  line  would  be  that  equip¬ 
ment  which  furnishes  the  greatest  economy  of  operation 
commensurate  with  maximum  safety  and  a  reasonable 
degree  of  passenger  comfort.  The  average  distance 
traveled  by  a  passenger  on  a  feeder  line  will  be  rela¬ 
tively  short.  Stops  will  be  relatively  frequent.  The 
use  of  smaller  equipment  does  not  require  the  construc¬ 
tion  of  large  and  expensive  airports  which  the  smaller 
communities  can  ill  afford  either  to  construct  or  to 
maintain.  A  feeder  line  should  operate  over  a  route 
which  will  permit  it  to  use  as  much  as  possible  exist¬ 
ing  airway  aids  and  facilities,  so  as  to  minimize  the 
initial  investment,  and  subsequent  maintenance  cost 
to  the  Government.  The  basic  approach  is  one  of 
economy  rather  than  luxury.  Feeder  airlines  pref¬ 
erably  should  be  so  organized  as  to  have  a  minimum 
overhead,  thus  resulting  in  the  greatest  economy. 
Spacious  airplanes  with  stewardesses,  meals  aloft,  and 
like  conveniences,  must  fall  before  the  great  need  of 
economy.  This  is  not  as  inconvenient  to  passengers 
as  might  appear,  because  the  passengers  travel  only  a 
relatively  short  distance  on  the  feeder  line.  Of  course 
safety  must  remain  paramount  to  economy.  Thus  the 
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caliber  of  the  flight  personnel  and  maintenance  per¬ 
sonnel  should  be  of  the  same  high  order,  and  therefore, 
entitled  to  the  same  pay  as  on  large  airlines  (App. 
92-93). 

He  further  testified  that  during  the  period  of  operation 
under  a  temporary  certificate,  Essair  intended  to  minimize 
expenses  by  making  arrangements  for  maximum  utilization  of 
existing  airway  and  airline  facilities.  This  phase  of  the  pro¬ 
posed  operation  was  outlined  as  follows: 

#  *  *  at  a  connecting  point  we  would  endeavor 
to  make  arrangements  with  other  airlines  at  that  con¬ 
necting  point,  and  pay  them  rental,  so  that  their  em¬ 
ployees  located  at  that  airport  would  handle  our  pas¬ 
sengers,  and  our  baggage,  and  answer  our  telephones 
(App.  106). 

These  plans  for  the  conduct  of  this  temporary  local  service 
were  prepared  under  the  personal  supervision  and  direction 
of  Major  Marshall,  who  is  presently  overseas  as  a  Major-  in 
the  United  States  Army  Air  Forces  (App.  90,  345).  Major 
Marshall  conceived  the  idea  of  a  feeder  airline  running  through 
central  Texas,  organized  Essair,  laid  out  its  route,  and  super¬ 
vised  its  operation  during  the  six  months  it  operated  in  1939 
(App.  89).  The  evidence  sets  out  his  background  and  ex¬ 
periences  in  Texas  as  Surveyor,  Construction  Engineer,  Elec¬ 
trical  Engineer,  and  businessman,  in  addition  to  his  actual 
experience  in  operating  an  airline.  This  affords  ample  basis 
for  the  reasonable  conclusion  that  he  is  competent  to  formu¬ 
late  a  satisfactory  plan  for  operating  the  proposed  route  on  a 
temporary  basis  and  as  a  local  service. 

The  preparation  of  a  sound  plan  and  provision  for  a  manage¬ 
ment  organization  for  a  modest  local  service  obviously  does 
not  involve  complexities  and  problems  which  would  attend  the 
establishment  of  companies  such  as  Petitioner  or  T.  W.  A.  An 
elaborate  management  for  such  purpose  is  not  only  unneces¬ 
sary,  but  would  defeat  the  object  of  assuring  an  economical, 
low-cost  service.  Low  overhead  can  not  be  maintained  on 
small-scale  operations  by  the  employment  of  high-priced  “ex¬ 
ecutives.”  It  is  to  be  expected  that  local  and  feeder  routes, 
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if  successful,  will  in  most  instances  be  dominated  and  operated 
by  only  one  or  two  competent  businessmen.  It  is  not  unusual 
that  in  an  operation,  such  as  Essair’s,  which  employed  only 
three  pilots,  only  one  man  (assisted  by  his  stockholders  and 
directors)  should  constitute  the  backbone  of  the  company. 

(2)  Financial  arrangements 

In  attacking  the  alleged  unfitness  or  inability  of  Essair  to 
operate  this  proposed  service  on  a  temporary  basis,  Petitioner 
places  paramount  emphasis  on  the  absence  of  what  Petitioner 
characterizes  as  “present  financial  ability.”  In  presenting  this 
argument,  Petitioner  offers  the  following  formula: 

#  #  *  The  applicant,  if  it  should  mot  have  the 
money  actually  in  the  bank,  should  have  unequivocal 
and  undisputed  means  of  obtaining  the  necessary  capi¬ 
tal.”  (Petitioner’s  Brief,  p.  27.) 

Petitioner  first  argues  that  the  evidence  at  the  hearing 
showed  that  Essair  had  no  cash  in  the  bank,  a  point  which  is 
undisputed,  and  then  proceeds  to  argue  that  the  arrangement 
made  by  Essair  with  Hill,  Thompson  and  Company  for  the 
marketing  of  Essair  stock,  is  not  an  “unequivocal  and  undis¬ 
puted”  arrangement,  for  obtaining  capital,  but  is  merely  an 
indefinite,  incomplete,  and  speculative  offer  by  Hill,  Thomp¬ 
son  and  Company  to  negotiate  with  Essair  at  some  future  date. 
Petitioner’s  demonstration  of  this  point  is  long  and  detailed; 
but  it  is  absolutely  irrelevant  to  the  issue  before  this  Court . 
The  record  is  clear  that  the  so-called  financial  arrangement 
with  Hill,  Thompson  and  Company  concerned  only  a  'per¬ 
manent  certificate  (App.  137) ;  whereas  the  certificate  granted 
to  Essair  by  the  Board  was  a  temporary  certificate. 

Except  for  the  cursory  reference,  at  the  top  of  page  26  of 
Petitioner’s  brief,  to  the  evidence  relating  to  Essair’s  financial 
arrangements  in  the  event  a  temporary  certificate  were  granted,. 
Petitioner  completely  overlooks  the  fact  that  the  issue  in  this, 
case  is  whether  Essair  has  adequate  arrangements  for  financing 
a  temporary  operation,  not  a  permanent  one.  Petitioner’s  dis¬ 
cussion  of  the  stock-selling  program,  in  the  event  that  a  perma¬ 
nent  certificate  were  to  be  granted,  is  merely  an  attempt  ta 
introduce  confusion  where  none  exists. 
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Before  discussing  the  evidence  substantiating  the  basic  find¬ 
ing'  made  by  the  Board  that  Essair's  financial  arrangements 
were  adequate,  consideration  must  first  be  given  to  Section 
406  (b)  of  the  Act,  the  so-called  “mail  pay”  or  subsidy  pro¬ 
vision. 

Under  Section  406  of  the  Civil  Aeronautics  Act,  the  Board  is 
authorized  to  fix  rates  of  compensation  for  the  transportation 
of  mail  by  each  holder  of  a  certificate  authorizing  such  trans¬ 
portation.  Subsection  (b)  requires  the  Board,  in  fixing  the 
rate  of  compensation,  to  consider: 

*  *  *  the  need  of  each  such  air  carrier  for  com¬ 

pensation  for  the  transportation  of  mail  sufficient  to  in¬ 
sure  the  performance  of  such  service,  and,  together  with 
all  other  revenue  of  the  air  carrier,  to  enable  such  air 
carrier  under  honest,  economical,  and  efficient  manage¬ 
ment,  to  maintain  and  continue  the  development  of  air 
transportation  to  the  extent  and  of  the  character  and 
quality  required  for  the  commerce  of  the  United  States, 
the  Postal  Service,  and  the  national  defense. 

Under  the  Board’s  construction  and  application  of  this  sec¬ 
tion,  an  airline  which  is  honestly,  efficiently,  and  economically 
managed  will  receive  sufficient  mail  compensation,  when  added 
to  other  revenue,  to  enable  the  airline  to  maintain  an  adequate 
standard  of  service.  Deficits  arising  from  commercial  opera¬ 
tions  are  made  up  by  mail  pay.  In  this  respect,  the  Civil  Aero¬ 
nautics  Act  differs  from  the  Interstate  Commerce  Act,  the  Fed¬ 
eral  Communications  Act,  and  other  Federal  licensing  statutes. 
Governmental  subsidy  has  played  an  essential  part  in  the  de¬ 
velopment  of  the  air  transportation  system  of  the  United 
States.3 

A  certificate  issued  by  the  Board,  authorizing  the  carriage  of 
mail,  virtually  assures  to  an  airline  which  is  honestly,  economi¬ 
cally,  and  efficiently  managed,  revenue  sufficient  to  enable  the 
airline  to  maintain  adequate  service  and  to  provide  a  reason- 

1  Prior  to  1942,  every  airline  certificated  by  the  Board  to  carry  mail  re¬ 
ceived  a  subsidy  in  the  form  of  mail  pay  over  and  above  a  compensatory 
rate ;  and  for  many  airlines  such  payments  for  the  carriage  of  mall  consti¬ 
tuted  the  principal  source  of  revenue.  Since  1942,  some  of  the  larger  air¬ 
lines  have  enjoyed  so  vast  an  expansion  in  traffic  that  the  air  mail  subsidy 
is  no  longer  necessary. 
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able  return  on  the  investment.  For  this  reason  the  capital 
necessary  for  an  airline  proposing  to  operate  an  unprofitable 
but  necessary  route  will  be  readily  forthcoming  on  the  issuance 
of  the  certificate.  The  standard  of  financial  ability  under  the 
Civil  Aeronautics  Act  is  primarily  one  of  managerial  ability 
and  integrity,  and  only  secondarily  of  available  capital.  In 
the  only  other  case  before  the  Board  in  which  a  certificate  for 
the  carriage  of  passengers,  property,  and  mail  was  granted  to  a 
new  airline  which  had  not  operated  prior  to  the  enactment  of 
the  Civil  Aeronautics  Act,  the  Board  took  the  position  that : 

#  *  *  The  ultimate  financing  of  the  operation  is 
clearly  dependent  upon  the  awarding  of  a  certificate  of 
public  convenience  and  necessity  in  these  proceedings. 
The  record  indicates  that  applicant  should  be  able  to 
secure  sufficient  funds  with  which  to  finance  the  opera¬ 
tion  upon  the  issuance  of  a  certificate  authorizing  the 
transportation  of  mail.  Thus,  it  is  obvious  that  the 
question  of  financing  is  inextricably  bound  up  with  the 
major  question  of  whether  the  certificate  sought  in  this 
case  is  to  be  granted.  American  Export  Airlines,  Inc., 
Trans-Atlantic  Service,  2  C.  A.  B.  16,  42. 

Petitioner  argues  at  page  27  of  its  brief  that  the  essential 
elements  of  financial  qualification  are  described  by  this  Court 
in  Saginaw  Broadcasting  Co.  v.  Federal  Communications  Com¬ 
mission,  supra,  70  App.  D.  C.  at  290: 

The  question  of  financial  qualification  has  at  least  two 
aspects:  first,  has  the  applicant  enough  resources  to 
construct  the  station  and  to  operate  it  for  a  brief  pe¬ 
riod  of  time;  and  second,  is  there  a  reasonable  likelihood 
of  financial  profit  to  be  expected  from  the  operation 
of  the  station,  or  are  the  applicant’s  personal  resources 
such  that  he  is  able  and  willing  to  operate  a  station 
for  a  considerable  period  of  time  at  a  loss. 

We  submit  that  this  standard,  which  is  applicable  to  the  is¬ 
suance  of  a  certificate  of  public  convenience  and  necessity  to 
a  radio  station,  bus  line,  or  railroad,  is  only  partly  applicable 
to  an  airline  because  of  the  unique  provisions  of  Section  406 
(b).  Because  of  those  provisions  it  is  unnecessary  that  there 
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be  a  reasonable  likelihood  of  financial  profit  to  be  expected 
from  the  route  or  that  the  company  have  sufficient  capital  to 
permit  the  operation  of  the  station  for  a  considerable  time  at  a 
loss.  All  that  is  required  is  that  the  applicant  have  sufficient 
capital  to  inaugurate  the  service.  Mail  pay  begins  to  accrue 
immediately  upon  the  commencement  of  the  first  scheduled 
flight.  Moreover,  the  certainty  of  Federal  financial  subsidy 
aid  assures  the  ability  of  the  airline  to  obtain  necessary 
capital. 

With  these  considerations  in  mind,  we  can  now  revert  to  the 
case  at  hand.  In  its  November  opinion,  the  Board  found  that 
Essair’s  operation  would  be  adequately  financed;  and  in  its 
May  opinion  the  Board  made  findings  relating  to  estimated 
costs  of  operations  by  Essair,  deficits  which  would  be  incurred 
upon  operation  of  one  and  two  round  trips  per  day  with 
Lockheed  12-A  equipment,  and  the  mail  pay  per  revenue  mile 
required  to  permit  efficient  operation  (App.  235  ;  237-238; 
241).  Substantial  evidence  of  record  upon  which  these  find¬ 
ings  are  based  appears  in  Essair’s  exhibit  E-4  (App.  154- 
163) ;  and  further  unimpeached  evidence  relating  to  arrange¬ 
ments  for  financing  the  temporary  operation  appears  in  the 
following  testimony  of  Major  Marshall: 

So  far  as  financial  requirements  for  Essair  to  operate 
under  the  temporary  certificate,  and  for  the  purpose  of 
clarity,  we  have  different  financial  arrangements  for 
operating  under  the  temporary  certificate  than  under  the 
permanent  certificate — as  far  as  the  financial  arrange¬ 
ments  are  concerned  I  personally  will  contribute  $10,- 
000.00  in  cash  to  the  corporate  funds  of  Essair.  I  have 
been  advised  that  loans  to  Essair  will  be  available  to 
advance  approximately  90  cents  on  the  dollar  on  accrued 
airmail  pay  during  the  operating  period.  As  far  as  insur¬ 
ance  is  concerned,  the  Aero  Insurance  Underwriters  have 
assured  me  that  they  will  give  me  proper  coverage  on 
all  planes  and  distribute  the  annual  payment  over  a  six 
or  an  eight  months’  period  of  time  (App.  107). 

-  Section  1006  (e)  of  the  Civil  Aeronautics  Act  provides  that 
“findings  of  fact  by  the  Authority  [Board],  if  supported  by 
substantial  evidence,  shall  be  conclusive.”  Mr.  Justice  Bran- 
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deis,  in  Consolidated  Edison  Co.  of  N.  Y.  v.  National  Labor 
Relations  Board,  305  U.  S.  197,  at  229,  defined  the  phrase  “Sub¬ 
stantial  evidence”  in  the  following  manner: 

Substantial  evidence  is  more  than  a  mere  scintilla.  It 
means  such  relevant  evidence  as  a  reasonable  mind  might 
accept  as  adequate  to  support  a  conclusion. 

Essair’s  exhibits  and  the  testimony  of  Essair’s  president, 
Major  Marshall,  relating  to  the  estimated  cost  of  operating  the 
proposed  service  under  both  a  permanent  and  a  temporary 
certificate,  and  the  estimated  net  deficit  per  revenue  mile  which 
probably  would  be  incurred,  certainly  are  relevant  evidence  to 
which  the  Board  may  give  credence  in  arriving  at  a  finding  of 
fact  relating  to  Essair’s  proposals  for  financing  its  operation; 
and  the  same  may  be  said  of  Major  Marshall’s  testimony  that 
he  is  prepared  personally  to  invest  $10,000  cash  at  the  time  the 
temporary  certificate  is  issued  to  Essair,  and  that  loans  up  to 
90  percent  of  Essair’s  accrued  mail  pay  would  be  available. 
These  statements  can  quite  reasonably  be  accepted  by  the  Board 
as  true,  in  view  of  the  record  as  to  Major  Marshall’s  previous 
investments  in  this  Company  (App.  109,  118),  and  in  view  of 
the  Board’s  own  knowledge  relating  to  the  credit  readily  avail¬ 
able  to  the  possessor  of  such  unimpeachable  collateral  as  a  cer¬ 
tificate  of  convenience  and  necessity  authorizing  the  carriage 
of  mail  and  therefore  coming  within  the  scope  of  section  406 

(b)  of  the  Act.  Without  considering  any  contributions  to  be 
made  by  the  other  stockholders,  who  heretofore  along  with 
Marshall  have  contributed  in  excess  of  $25,000,  the  loan  of  90 
percent  of  accrued  mail  pay  plus  $10,000  cash  could  reasonably 
be  regarded  as  adequate  to  permit  the  operation  of  the  small- 
scale  service  contemplated  by  Essair  during  the  period  of  the 
temporary  certificate.  This  would  be  particularly  true  if,  as 
contemplated  by  Essair,  planes  for  a  temporary  operation  are 
leased  instead  of  being  purchased  (App.  106,  112-113).  Such 
an  arrangement  would  eliminate  the  principal  capital  expendi¬ 
ture  required  for  the  establishment  of  such  an  operation. 

(c)  Immediate  availability  of  equipment  and  personnel  is  not  required 

Petitioner  directs  attention  to  the  lack  of  findings  and  evi¬ 
dence  relating  to  the  immediate  prospect  of  Essair’s  acquiring 
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personnel  and  equipment  in  the  event  a  certificate  were  to  be 
granted.  • 

The  Board  does  not  regard  the  immediate  availability  of 
flight  equipment  and  flight  personnel  as  being  of  primary  sig¬ 
nificance  in  determining  whether  an  applicant  is  fit  and  able 
to  operate  a  proposed  route.  Flight  operations  of  an  applicant, 
not  presently  possessing  a  route,  are  contingent  upon  a  deter¬ 
mination  of  the  pending  case  in  its  favor;  and  to  expect  such 
an  applicant  to  maintain  equipment  or  personnel,  or  even 
firm  commitments  in  that  regard,  through  a  proceeding  of  in¬ 
definite  duration  would  be  impracticable.  Delta  Air  Corp., 
Service  to  Atlanta  and  Birmingham ,  2  C.  A.  B.  447,  488; 
American  Export  Airlines,  Inc.,  New  York-Foynes  Service, 
supra. 

Wartime  conditions  have  made  it  extremely  difficult  to  se¬ 
cure  transport  aircraft  for  commercial  operations.  Neverthe¬ 
less,  the  Board  has  determined  that  the  national  interest  re¬ 
quires  it  to  push  forward  with  its  postwar  planning  and  de¬ 
velopmental  activities  and  the  Board,  therefore,  has  continued 
to  award  new  routes  to  carriers  during  the  war,  subject  to  an 
express  term  in  the  certificates  that  the  inauguration  of  service 
be  delayed  in  the  interest  of  national  defense  until  such  time 
as  the  Board  notifies  the  carrier  concerned  that  it  may  start 
the  particular  service.  In  this  very  case  Petitioner  received 
such  a  certificate  to  operate  between  Denver,  Colorado,  and 
Amarillo,  Texas  (App.  184-185).  In  view  of  the  tremendous 
wartime  expansion  in  the  capacity  to  manufacture  airplanes 
and  in  the  number  of  pilots  and  auxiliary  personnel  qualified 
to  operate  and  maintain  multi-engine  equipment,  any  question 
relating  to  the  ultimate  availability  of  personnel  or  equipment 
for  airline  needs  is  purely  academic.4 

*  Not  only  the  availability  but  also  the  quality,  reliability  and  adequacy  of 
equipment  and  personnel  from  the  viewpoint  of  safety  are  not  in  issue 
in  a  proceeding  arising  under  section  401  (d)  of  the  Act  Each  air  carrier 
holding  a  certificate  of  public  convenience  and  necessity  must  also  obtain 
and  comply  with  the  terms  of  an  air  carrier  operating  certificate  from 
the  Administrator  of  Civil  Aeronautics  concerning  the  safety  of  its  opera¬ 
tions. 
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(d)  Finding  as  to  Essair’s  citizenship  is  supported  by  substantial  evidence 

Only  citizens  of  the  United  States  may  be  issued  a  certificate 
of  public  convenience  and  necessity  by  the  Board.  (Sections 
1  (2),  1  (13),  401  (a),  and  401  (d)  of  the  Act).  In  its  Novem¬ 
ber  opinion,  the  Board  found  Essair  to  be  a  citizen  within  the 
meaning  of  Section  1  (13)  of  the  Act.  This  finding  is  sup¬ 
ported  by  an  affidavit  of  record,  made  by  the  President  of  Es¬ 
sair,  in  which  he  names  each  of  the  stockholders  and  directors 
of  Essair  and  affirms  that  of  his  own  knowledge  each  of  them 
is  a  citizen  of  the  United  States  (App.  153). 

Petitioner  takes  no  issue  with  the  finding  that  Essair  was 
a  citizen  at  the  time  of  hearing  and  at  the  time  the  certificate 
was  issued.  Petitioner’s  complaint  is  that: 

The  Board  has  made  no  findings  as  to  what  would 
be  the  citizenship  of  Essair,  if  its  capital  stock  should  be 
sold  to  the  public  as  appears  to  be  contemplated  by  the 
letter  of  November  13,  1940  (Brief  page  28)  .6 

The  absurdity  of  Petitioner’s  complaint  is  apparent.  The 
stocks  of  American  Airlines,  Inc.,  TWA,  United  Air  Lines,  Inc., 
Northwest  Airlines,  Inc.,  Pennsylvania-Central  Airlines  Cor¬ 
poration  and  even  that  of  Petitioner  itself  are  listed  on  the  New 
York  Stock  Exchange.  As  a  result  of  the  mere  day  by  day 
trading  in  stock  on  the  Exchange  any  one  of  these  carriers 
might  suddenly  find  itself  not  a  citizen  of  the  United  States 
within  the  meaning  of  Section  1  (13)  of  the  Act.  Essair’s 
position  is  no  different  than  that  of  the  larger  carriers  who  are 
frequently  obtaining  additional  capital  by  issuing  stock,  and 
who  are  constantly  having  their  existing  issued  stock  pur¬ 
chased  by  new  stockholders.  The  Board  is  given  complete 
power  by  the  Act  (Section  401  (h))  to  remedy  any  future  lack 
of  citizenship  by  suspending  the  carrier’s  right  to  operate  pend¬ 
ing  restoration  of  its  citizenship.  Clearly  the  standard  “fit,' 
willing,  and  able”  can  reasonably  be  regarded  as  requiring 
only  a  showing  of  present  citizenship — and  not  a  negativing 
of  all  future  contingencies  which  can  be  conjured  up. 

•Yet  at  page  27  of  its  brief  Petitioner  also  argues,  inconsistently,  that 
the  statute  “by  its  very  nature,  requires  that  such  a  finding  relate  to  the 
present  and  not  to  the  future.” 
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III.  Public  convenience  and  necessity  warranted  the  issuance 
to  Essair  of  a  temporary  certificate  on  an  experimental 
basis 

(a)  The  Board  has  made  adequate  findings,  based  on  substantial  evidence, 
supporting  its  conclusion  that  the  public  convenience  and  necessity 
require  the  issuance  of  the  certificate  to  Essair 

Section  401  (d)  requires  that,  in  addition  to  finding  that  the 
applicant  is  fit,  willing,  and  able  properly  to  perform  the  pro¬ 
posed  transportation,  the  Board  must  find  that  “such  trans¬ 
portation  is  required  by  the  public  convenience  and  necessity.” 
Section  2  of  the  Act  enumerates  certain  items  which  shall  be 
considered  as  being  in  accordance  with  the  public  convenience 
and  necessity.  The  Board  has  consistently  adverted  to  the 
following  considerations  with  respect  to  public  convenience  and 
necessity,  set  forth  in  Pennsylvania-Central  Air.,  NorfolJc- 
Knoxville  Route,  2  C.  A.  B.  207,  at  209 : 

In  several  opinions  relative  to  new  route  applications, 
we  have  outlined  in  detail  the  considerations  which 
govern  us  in  the  disposition  of  such  applications.  These 
opinions  indicate  that  the  questions  to  be  considered  are, 
in  substance,  whether  the  new  service  will  serve  a  useful 
public  purpose,  responsive  to  a  public  need ;  whether  this 
purpose  can  and  will  be  served  adequately  by  existing 
lines  or  carriers;  whether  it  can  be  served  by  the  appli¬ 
cant  without  impairing  the  operations  of  existing  carriers 
contrary  to  the  public  interest;  and  whether  the  cost  of 
the  proposed  service  to  the  government  will  be  out¬ 
weighed  by  the  benefit  which  will  accrue  to  the  public 
from  the  new  service.  Whether  the  inauguration  of 
service  on  the  proposed  route  herein  considered  is  in  the 
public  interest  must  be  determined  with  these  considera¬ 
tions  in  mind. 

In  accordance  with  the  criteria  of  this  standard,  the  Board 
has  made  extensive  findings  of  fact  in  its  May  opinion  regarding 
the  economic  characteristics  of  all  the  cities  along  the  proposed 
route;  the  air  mileages  between  the  proposed  stops;  the  existing 
surface  transportation  facilities;  comparative  travel  times  by 
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bus,  auto,  railroad,  and  airplane;  populations;  volume  of  traffic 
moving  by  rail,  bus,  auto,  and  air;  postal  receipts;  volume  of 
first-class  mail;  and  estimated  cost  to  the  government  of  inau¬ 
gurating  the  service  (App.  193-235).  Counsel  for  both  parties 
have  stipulated  that  all  these  findings  are  supported  by  sub¬ 
stantial  evidence  of  record  (App.  412). 

On  the  basis  of  these  findings,  the  Board  further  found — 

that  a  sufficient  volume  of  traffic  was  not  available  along 
this  route  to  warrant  the  operation  of  the  type  of  service 
currency  provided  by  Braniff  and  TWA  on  an  eco¬ 
nomically  sound  basis  (App.  289). 

Petitioner’s  and  TWA’s  applications  were  therefore  denied.  On 
the  other  hand,  the  Board  found  in  both  the  May  and  November 
opinions  that  there  was  a  public  need  in  the  area  involved  for 
the  type  of  service  proposed  by  Essair: 

Manifestly,  the  intermediate  cities  of  Lubbock,  San 
Angelo,  and  Brownwood,  which  are  now  without  sched¬ 
uled  air  line  service  in  an  area  where  distances  from 
principal  trade  centers  are  great,  are  entitled  to  the 
benefits  of  that  mode  of  transportation.  A  route  such 
as  is  proposed  by  Essair  would  be  predominantly  local 
in  character,  connecting  these  cities  with  more  important 
Texas  trade  cities.  It  would  also  provide  connections 
with  the  main  trunk  lines  operating  through  the  state. 
The  cities  and  territory  which  would  be  served  by  Essair 
appear  to  provide  a  territory  ideally  suited  to  the  devel¬ 
opment  of  a  service  devoted  to  local  short-haul  traffic 
(App.  243). 

*  *  •  «  • 

As  we  pointed  out  in  our  original  opinion,  there  ap¬ 
pears  to  be  a  substantial  need  for  a  local  service  per¬ 
formed  with  equipment  chosen  with  primary  reference 
to  the  requirements  of  the  intermediate  points  to  be 
served,  such  as  that  proposed  by  Essair.  We  think  that 
this  type  of  service  should  be  inaugurated  as  a  practical 
experiment  in  the  extension  of  needed  air  transportation 
to  the  smaller  Texas  cities  on  Essair’s  proposed  route 
(App.  290). 
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The  findings  quoted  above  adequately  support  the  statutory 
finding  of  “public  convenience  and  necessity”  for  the  issuance 
of  a  certificate  to  Essair  and  justify  the  difference  in  the  deci¬ 
sion  reached  by  the  Board  as  to  the  applications  of  Petitioner 
and  Essair.  The  findings  relating  to  the  need  for  air  service 
and  to  the  type  of  air  service  to  fulfill  that  need  in  the  area 
under  consideration  are  supported  by  substantial  evidence  of 
record  and  are  therefore  conclusive  (Section  1006  (e)). 

The  standard  for  determining  public  convenience  and  neces¬ 
sity  is,  as  Petitioner  points  out,  entirely  objective.  As  stated 
on  page  35  of  Petitioner  s  brief,  “it  has  no  particular  relation 
to  the  applicant  for  the  certificate  except  insofar  as  the  appli¬ 
cant  may  propose  means  of  satisfying  the  need.”  In  the  pres¬ 
ent  case,  however,  where  three  applicants  were  applying  for 
substantially  the  same  route,  it  was  Essair  alone  that  proposed 
the  “means  of  satisfying  the  need”  for  an  inexpensive  local 
operation.  In  asking  naively,  at  page  36  of  its  brief,  why  pub¬ 
lic  convenience  and  necessity  require  the  operation  proposed 
by  Essair  but  not  by  the  other  applicants,  Petitioner  is  appar¬ 
ently  taking  the  position  that  the  Board  should  reject  the 
proposal  of  the  applicant  proposing  to  meet  the  particular  need 
found  by  the  Board  to  exist,  and  select  an  applicant  who  did 
not  propose  to  meet  that  need,  and  who  then  and  now  fails  to 
recognize  the  justification  for  an  experimental  and  inexpensive 
local  service  in  this  area. 

(b)  The  Board  possesses  authority  to  issue  a  temporary  certificate  on  an 

experimental  basis 

Section  401  (d)  sets  forth  the  sole  basis  upon  which  the  Board 
shall  (or  may)  issue  a  certificate,  namely,  that  such  transpor¬ 
tation  is  “required  by  the  public  convenience  and  necessity.” 
The  issue  herein  discussed  may  thus  be  resolved  into  the  fol¬ 
lowing  question: 

Does  the  term  “public  convenience  and  necessity”  as 
defined  in  the  Act  include  the  public  need  for  temporary 
authorization  of  new,  but  untried,  types  of  services t 
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Congress  clearly  defined  the  scope  of  the  Board’s  activities 
when  it  stated  that  the  Board,  in  the  exercise  and  performance 
of  its  powers  and  duties,  shall  consider: 

The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present 
and  future  needs  of  the  foreign  and  domestic  commerce 
of  the  United  States,  of  the  Postal  Service,  and  of  the 
national  defense;”  (Section  2a)  and 
The  promotion  of  adequate,  economical,  and  effi¬ 
cient  service  by  air  carriers  at  reasonable  charges,  with¬ 
out  unjust  discriminations,  undue  preferences  or  advan¬ 
tages,  or  unfair  or  destructive  competitive  practices; 
(Section  2c) 

as  being  in  accordance  with  “the  public  convenience  and 
necessity.” 

The  “encouragement  and  development  of  an  air  transporta¬ 
tion  system”  cannot  be  accomplished  merely  by  authorizing 
only  those  types  of  services  which  are  of  proved  worth.  To  do 
so  will  maintain  a  present  system,  but  will  not  encourage  and 
develop.  The  statutory  directive  necessarily  involves  the  in¬ 
auguration  of  new  and  untried,  but  promising,  types  of  service, 
and  also  involves  the  risk  that  the  project  promoted  may  fail, 
or  at  least  not  fulfill  expectations. 

In  encouraging  new  types  of  service,  protection  of  the  public 
interest  clearly  requires,  therefore,  in  case  of  doubt,  a  reason¬ 
able  trial  period,  rather  than  a  permanent  saddling  of  a  possi¬ 
bly  uneconomic  and  inefficient  service  on  the  public  and  on  the 
federal  treasury. 

It  is  difficult  under  any  circumstances  to  believe  that  Con¬ 
gress  intended  to  prevent  the  federal  regulatory  agency  from 
authorizing,  experimentally,  the  operation  of  new  and  untried 
services  in  an  industry  as  new  and  dynamic  as  air  transporta¬ 
tion.6  It  is  impossible  to  do  so  when  the  regulatory  act  con- 

*A  question  analogous  to  that  raised  by  Petitioner  was  presented  to  the 
Supreme  Court  in  connection  with  the  Transportation  Act  of  1920  in  Chesa¬ 
peake  d  Ohio  Ry.  Co.  v.  United  States,  283  U.  S'.  35.  There  the  Chesapeake 
and  Ohio  appealed  from  an  order  of  the  Commission  issuing  a  certificate  of 
public  convenience  and  necessity  on  the  ground  that  the  only  basis  for  its 
issuance  was  the  creation  of  competition  and  maintained  that  the  Com- 
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tains  legislative  directives  as  broad  and  comprehensive  as  those 
in  section  2  of  the  Act — not  as  general  statements  of  policy  but 
as  a  definition  of  the  very  term  “public  convenience  and  neces¬ 
sity” — and  when  in  section  401  (d)  (2)  of  the  Act  Congress  has 
expressly  stated  that  the  Board  “may  issue  a  certificate  *  *  * 
for  such  limited  periods  as  may  be  required  by  the  public  con¬ 
venience  and  necessity.”  Clearly  an  experimental  period  is 
one  of  the  limited  periods  contemplated  by  the  Act.7 

Petitioner  contends  that  the  granting  of  a  certificate  by  the 
Board  on  an  experimental  basis  usurps  an  exclusive  authority 
vested  in  the  Postmaster  General  under  the  so-called  Experi¬ 
mental  Air  Mail  Act,  and  in  support  thereof  Petitioner  cites 
in  its  brief  (at  pp.  15-16)  section  405  (1)  of  the  Civil  Aero¬ 
nautics  Act  and  section  6  of  the  Experimental  Air  Mail  Act. 
Petitioner’s  contention  entirely  overlooks  the  fact  that  it  is 
clear  from  other  sections  of  the  Experimental  Air  Mail  Act, 
that  those  other  sections,  now  repealed,  and  not  section  6 
dealt  with  experimental  mail  service. 

Thus,  section  1  of  that  Act  as  originally  enacted  expressly 
provided  that,  the  Postmaster  General  could  authorize  experi¬ 
mental  mail  services  by  contract.  Section  1  prescribed  in 
some  detail  the  nature  of  the  services  and  the  conditions  con¬ 
trolling  their  authorization,  and  section  2  required  the  Post¬ 
master  General  to  report  to  Congress  on  the  results  of  the 
experimental  services.  Section  6  also  was  in  the  original 

mission  was  not  authorized  by  that  Act  to  grant  a  certificate  solely  on  such 
a  finding.  In  sustaining  the  Commission,  the  Court  said  (at  page  42) : 

“Under  the  Act,  it  was  the  duty  of  the  Commission  to  find  the  facts  and, 
in  the  exercise  of  a  reasonable  judgment,  to  determine  that  question.  *  •  * 
In  the  absence  of  a  plain  declaration  to  that  effect  it  would  be  unreasonable 
to  hold  that  Congress  did  not  intend  to  empower  the  Commission  to  authorize 
construction  of  new  lines  to  provide  for  shippers  such  competing  service  as  it 
should  find  to  be  convenient  or  necessary  in  the  public  interest  *  •  *” 

T  Petitioner  apparently  argues  in  its  brief  (see  pages  33  and  34)  that  no 
temporary  certificate  can  be  granted  because  there  was  no  proof  of  a  “need” 
for  a  limited  period.  Petitioner  Is  apparently  referring  to  the  temporary 
need  for  transportation  which  sometimes  arises  out  of  temporary  conditions, 
such  as  those  caused  by  war,  or  by  a  construction  project,  etc.  It  is  obvious, 
of  course,  that  (1)  no  such  need  exists  here,  and  (2)  the  certificate  was  not 
granted  to  m  *et  such  a  need.  The  certificate  as  issued  conforms  to  the  proof 
because  the  proof  shotcs  that  the  proposed  service  is  neic,  untried,  and  of 
debatable  permanent  value,  and  not  because  of  a  temporary  need  for  service. 
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enactment.  It  was  an  entirely  separate  grant  of  authority, 
and  it  is  clear  both  because  of  the  simultaneous  grant  of  the 
experimental  authority  by  section  1  and  by  reason  of  the  terms 
of  section  6  itself,  that  section  6  is  simply  an  authority  to  pro¬ 
vide  for  the  carriage  of  mail  by  aircraft  where  such  carriage  by 
surface  transportation  is  impracticable.  Section  1  was  the 
experimental  section. 

Sections  1  and  2  of  the  Experimental  Air  Mail  Act  were 
repealed  in  1940  by  an  Act  of  Congress  of  July  2,  1940  (54 
Stat.  735). 

Prior  to  this  repeal,  section  405  (1)  of  the  Civil  Aeronautics 
Act  had  read  (52  Stat.  973,  at  p.  997) : 

Nothing  contained  in  this  Act  shall  be  construed  to 
repeal  *  #  *  sections  1,  2,  and  6  of  the  [Experi¬ 
mental  Air  Mail  Act] . 

The  Act  of  July  2, 1940,  in  making  the  repeal  of  sections  1  and 
2  of  the  Experimental  Act,  amended  section  405  (1)  of  the 
Civil  Aeronautics  Act  by  striking  out  the  reference  to  sec¬ 
tions  1  and  2  of  the  Experimental  Air  Mail  Act.  Section  405 
(1)  was  thus  left  to  read : 

Nothing  contained  in  this  Act  shall  be  construed 
to  repeal  *  *  *  section  6  of  the  [Experimental 
Air  Mail  Act]. 

Significantly,  the  Act  of  July  2,  1940,  was  entitled  ‘‘Extending 
the  jurisdiction  of  the  Civil  Aeronautics  Authority  [Board] 
over  certain  air  mail  services,  and  for  other  purposes.”  Since 
the  only  explicit  effect  of  the  Act  of  July  2,  1940,  was  to 
revoke  the  experimental  powers  over  air  mail  service  reserved 
to  the  Postmaster  General,  it  is  clear  that  the  Act  could  extend 
the  jurisdiction  of  the  Board  in  only  one  respect,  namely,  by 
removing  the  restriction  against  experimentation  with  air  mail 
service. 

Clearly,  Petitioner’s  contention  is  without  merit,  whatever 
may  have  been  the  limitations  imposed  on  the  Board’s  powers 
by  the  original  provisions  of  the  Experimental  Air  Mail  Act. 

Moreover,  the  legislative  background  described  above  af¬ 
firmatively  establishes  that  the  Civil  Aeronautics  Act  author- 
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izes  the  Board  to  issue  temporary  certificates  for  experimental 
purposes.  It  makes  it  clear  that  Congress  intended  the  broad 
language  of  the  provisions  of  sections  2  and  401  of  the  Civil 
Aeronautics  Act  to  cover  the  certification  of  services  for  per¬ 
sons,  property,  and  mail  on  an  experimental  basis,  except  as 
limitations  were  imposed  by  section  405  (1).  As  has  been 
shown  the  only  limitation  with  respect  to  experimental  service 
which  has  existed  was  removed  by  the  repeal  of  sections  1 
and  2  of  the  Experimental  Act  and  the  accompanying  amend¬ 
ment  of  section  405  (1). 

The  Board  has  made  findings  that  the  air  transportation 
system  of  the  United  States  properly  should  include  the  Texas 
cities  on  the  Essair  route;  that  the  type  of  service  needed 
there  is  a  local  and  connecting  one;  that  the  type  of  air  trans¬ 
portation  proposed  by  Petitioner  and  TWA  is  not  properly 
adapted  for  service  between  those  cities  on  an  economically 
sound  basis;  and  that  Essair  proposes  a  type  of  service  which 
appears  properly  adapted  to  the  needs  of  those  communities 
(App.  242,  243  ;  288-290).  By  issuing  a  certificate  to  Essair, 
the  Board  is  fulfilling  the  Congressional  mandate  by  encour¬ 
aging,  developing,  and  promoting  the  type  of  service  the  Board 
believes  properly  to  be  adapted  to  the  needs  of  this  portion 
of  the  national  air  transportation  system;  and  in  view  of  the 
fact  that  the  type  of  service  to  be  rendered  by  Essair  is  es¬ 
sentially  new  and  untried,  the  Board-  is  availing  itself  of  the 
discretion  provided  by  Congress  by  issuing  to  Essair  a  tem¬ 
porary  certificate: 

The  results  during  the  designated  life  of  the  experi¬ 
ment  can  determine  whether  the  experimental  service 
should  thereafter  be  converted  into  a  permanent  one 
(November  opinion,  App.  289). 
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IV.  The  Board’s  action  in  issuing  the  certificate  is  not  sub¬ 
ject  to  attack  for  failure  to  comply  with  procedural 
requirements 

(a)  The  temporary  certificate  was  based  on  an  appropriate  application, 
and  Petitioner  had  full  notice  and  hearing  thereon 

The  certificate  of  public  convenience  and  necessity  issued  by 
the  Board  to  Essair  reads  as  follows: 

This  certificate  shall  be  effective  on  the  5th  day  of 
November  1943  and  shall  continue  in  effect  until  De¬ 
cember  31,  1946,  or  until  further  order  of  the  Board 
(App.  306). 

Petitioner  raises  the  point  that  this  constitutes  the  issuance 
of  a  temporary  certificate;  that  Essair  did  not  have  on  file 
before  the  Board  an  appropriate  application  for  a  temporary 
certificate;  that  if  such  application  was  pending,  Petitioner  had 
no  notice  of  that  fact  and  no  hearing  on  that  issue;  and  that  the 
record  contains  no  evidence  relating  to  a  temporary  need  upon 
which  the  Board  could  base  the  issuance  of  a  temporary 
certificate. 

In  the  preceding  section  we  have  discussed  the  propriety  of 
issuing  a  temporary  or  experimental  certificate;  and  in  this 
section  of  our  brief  we  shall  confine  the  discussion  to  a  showing 
that  full  due  process  was  accorded  Petitioner. 

(1)  Petitioner  had  full  notice  that  Essair’s  application  for  a  temporary 
certificate  would  be  in  issue  at  the  hearing 

The  original  application  of  Essair  was  filed  March  14,  1939, 
and  requested  a  permanent  certificate.  On  March  7,  1940,  this 
application  was  amended  to  include  a  request  for  a  temporary 
certificate  (App.  24r-45).  Notice  of  the  filing  of  this  applica¬ 
tion  was  served  on  Petitioner  by  Essair  (App.  41).  The  face 
of  the  amended  application  bears  the  words  “Duration  of  Cer¬ 
tificate  Requested:  Temporary  and  Permanent.”  The  amended 
application  contains  the  following  statement: 

4.  Pending  final  action  by  the  Civil  Aeronautics 
Authority  on  the  granting  or  denying  of  a  permanent 
Certificate  of  Convenience  and  Necessity  to  applicant, 


36 


applicant  respectfully  requests  temporary  authority  at 
once  to  operate  either  a  one-stop  round  trip  daily 
scheduled  service  for  passengers  and  property  (and  also 
mail  if,  as,  and  when  so  desired  by  the  Post  Office  De¬ 
partment)  from  Albuquerque,  New  Mexico  to  Houston, 
Texas,  to  operate  one  round  trip  daily  under  visual 
contact  conditions  only  (App.  27). 

On  September  13.  1940,  Essair  filed  with  the  Board  a  plead¬ 
ing  entitled,  “Request  of  Essair,  Inc.,  for  immediate  issuance 
of  a  temporary  certificate.”  In  this  “Request,”  filed  before 
the  prehearing  conference,  Essair  stated  the  following: 

Essair,  Inc.,  hereby  respectfully  requests  that  the 
Civil  Aeronautics  Board  issue  at  once  a  temporary  cer¬ 
tificate  of  public  convenience  and  necessity  authorizing 
this  applicant  to  engage  in  interstate  air  commerce  with 
respect  to  mail,  passengers  and  property  on  scheduled 
air  carrier  operations  from  Albuquerque,  New  Mexico, 
to  Houston,  Texas,  with  Big  Spring,  Texas,  as  a  sched¬ 
uled  intermediate  stop,  and,  Austin,  Texas,  as  a  sched¬ 
uled  “flag”  stop  for  receiving  and  discharging  pas¬ 
sengers  and  their  property,  said  authorization  to  take 
place  beginning  60  days  from  the  date  hereof  and  ex¬ 
tending  until  the  initiation  of  the  permanent  operation 
of  this  route  by  some  air  carrier  pursuant  to  the  hear¬ 
ings  thereon  to  be  conducted  under  Section  401  (d) 
(1)  of  said  Act;  this  temporary  authorization  is  re¬ 
quested  pursuant  to  Section  401  (d)  (2)  of  the  Civil 
Aeronautics  Act  of  193S,  *  *  *  (App.  69). 

This  “Request”  definitely  clarifies  the  fact  that  Essair’s  re¬ 
quest  for  a  temporary  certificate  was  made  pursuant  to  sec¬ 
tion  401  (d)  (2)  of  the  Act.  The  adoption  in  Petitioner’s 
brief  of  the  phrase  “pendente  lite,”  as  a  characterization  of  the 
type,  and  as  a  delineation  of  the  duration  of  the  temporary 
certificate  requested  by  Essair,  is  an  invention  of  Petitioner. 
Essair  has  at  no  time  used  this  phrase. 

The  fact  that  the  application  of  Essair  included  a  request 
for  a  temporary  certificate  is  confirmed  by  the  following  state- 
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ment  contained  in  the  Examinees  report  of  the  prehearing  con¬ 
ference  held  on  September  20, 1940: 

By  application  filed  March  14,  1939,  and  amended 
March  7, 1940,  Essair,  Inc.,  seeks  a  temporary  and  per¬ 
manent  certificate  of  public  convenience  and  necessity 
authorizing  air  transportation  of  persons,  property  and 
mail  from  Garden  City,  Kansas,  Amarillo,  Texas,  Lub¬ 
bock,  Texas,  to  Austin,  Texas,  via  (a)  non-stop  from 
Lubbock  to  Austin,  (b)  with  Abilene,  Texas,  as  an  in¬ 
termediate  stop;  or  (c)  with  Big  Spring  and  San  Angelo, 
Texas,  as  intermediate  stops;  thence  from  Austin  to 
Houston,  Texas,  or  in  the  alternative  the  same  route 
with  Albuquerque,  N.  Mexico,  as  a  terminal  point  in¬ 
stead  of  Garden  City,  Kansas,  being  Docket  No.  206 
(App.  77-78). 

The  report  of  the  prehearing  conference  was  served  on  Peti¬ 
tioner  (App.  84),  but  no  exception  was  taken  by  Petitioner  or 
any  other  party  to  this  statement  in  the  report.  No  further 
pleadings  or  reports  were  filed  by  the  parties  regarding  the 
Amarillo-Houston  route  during  the  interim  period  between  the 
prehearing  conference  and  the  hearing  itself.  The  notice  of 
hearing  served  on  petitioner  prior  to  the  hearing  covered  the 
temporary  application  of  Essair  (App.  86).  The  application 
of  Essair  for  a  temporary  certificate  was  thus  definitely  in 
issue  at  the  hearing  and  Petitioner  had  notice  that  it  was. 

(2)  Evidence  relating  to  Essoins  application  tor  a  temporary  certificate 
was  received  at  the  hearing  and  Petitioner  had  the  opportunity  to  intro* 
duce  evidence  on  that  issue 

The  hearing  included  testimony  and  evidence  by  Essair  re¬ 
lating  to  its  application  for  a  temporary  certificate.  At  the 
opening  of  Essair’s  case,  the  question  was  raised  by  counsel  for 
Continental  Airlines,  one  of  the  parties  in  the  proceeding,  as  to 
whether  a  temporary  certificate  for  Essair  was  in  issue.  The 
Examiner  addressed  the  question  to  the  President  of  Essair, 
who  made  the  following  statement: 

I  had  understood  from  the  report  of  the  prehearing 
conference,  that  at  the  time  the  hearing  was  to  be  held 
the  question  of  the  temporary  certificate  would  be 
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raised,  and  we  are  prepared  to  go  into  that  question. 
However,  should  the  Examiner  rule  that  the  question  of 
the  immediate  issuance  of  the  temporary  certificate  be 
not  raised  at  this  hearing,  I  shall  offer  no  testimony  on 
that  (App.  89). 

Thereafter,  a  discussion  off  the  record  followed;  and  no 
ruling  was  made  by  the  Examiner  to  the  effect  that  the  tem¬ 
porary  certificate  was  not  in  issue  at  this  hearing  (App.  89). 
Subsequent  testimony  relating  to  the  application  for  a  tem¬ 
porary  certificate  shows  that  such  application  was  clearly  in  is¬ 
sue.  The  President  of  Essair  testified  that  Essair  had  requested 
“both  a  temporary  certificate  and  a  permanent  certificate,  the 
temporary  certificate  to  be  operative  until  the  Civil  Aeronau¬ 
tics  Board  determines  the  issuance  or  denial  of  a  permanent 
certificate  of  convenience  and  necessity  to  the  applicants  con¬ 
cerned  at  this  hearing”  (App.  106).  He  also  testified  as  to  the 
plan  for  operating  under  a  temporary  certificate  (App.  106), 
and  as  to  the  arrangements  for  financing  a  temporary  certificate 
(App.  107).  Thereafter,  on  cross-examination,  counsel  for 
Petitioner  questioned  the  President  of  Essair  on  the  type  of 
equipment  to  be  used  and  the  arrangements  for  acquiring  such 
equipment  in  the  event  a  temporary  certificate  were  granted 
(App.  112). 

Up  to  and  including  the  hearing,  clearly  Essair  had  pending 
an  application  for  a  temporary  certificate;  all  parties  were  ap¬ 
prised  of  that  application;  the  hearing  proceeded  on  the  basis 
that  Essair’s  application  for  a  temporary  certificate  was  in  is¬ 
sue;  opportunity  was  given  to  the  parties  to  introduce  evidence 
on  that  issue;  and  the  briefs  to  the  Examiners  were  transmitted 
on  that  basis. 

(2)  Petitioner  had  full  notice  and  opportunity  to  present  oral  argument  on 
the  issue  of  a  temporary  certificate 

No  intimation  that  Essair  might  not  desire  further  to  prose¬ 
cute  its  application  for  a  temporary  certificate  appeared  until 
the  briefs  to  the  Examiner  were  filed  on  March  10,  1941,  more 
than  three  months  after  the  hearing.  The  last  paragraph  of 
Essair’s  brief  stated  that  because  of  what  appeared  to  be  the 
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imminence  of  the  issuance  of  a  permanent  certificate  to  one  of 
the  applicants,  there  would  “not  now  be  sufficient  time  in 
which  to  operate  under  a  temporary  certificate  that  would 
prove  of  any  material  value  to  the  public,  to  the  Civil  Aero¬ 
nautics  Board,  or  to  Essair.”  Hence,  Essair  “withdrew”  its 
temporary  application  (App.  177). 

In  the  Examiner’s  report  and  in  the  oral  argument  in  No¬ 
vember  1941,  no  mention  was  made  of  Essair’s  application 
for  a  temporary  certificate.  Counsel  for  the  other  parties  might 
perhaps  fairly  have  claimed  surprise  if  the  Board  had  at  this 
point  awarded  to  Essair  a  temporary  certificate. 

This  state  of  the  record  was  not  preserved,  however.  Im¬ 
mediately  upon  service  of  the  Board’s  decision  of  May  10, 
1943,  the  parties  filed  petitions  for  reconsideration  and  re- 
argument.  Essair’s  petition,  filed  June  11,  1943,  and  served 
upon  Petitioner  the  same  day,  gave  the  following  as  one  ground 
for  reconsideration : 

12.  The  Board  erred  in  not  issuing  to  petitioner  a 
temporary  certificate  at  least,  since  petitioner’s  applica¬ 
tion  covers  both  a  temporary  certificate  and  a  per¬ 
manent  certificate;  a  permanent  certificate  to  become 
operative  at  such  time  as  is  consistent  with  war  re¬ 
quirements  (App.  254). 8 

On  July  29, 1943,  previous  to  the  second  argument  before  the 
Board,  Essair  filed  a  “Motion  for  Immediate  Decision,  etc.,” 
which  was  served  upon  Petitioner  the  same  day  (App.  268). 
The  motion  contained  the  following  statement: 

That  the  application  in  this  case  for  either  a  per¬ 
manent  or  temporary  certificate  of  public  convenience 
and  necessity  was  filed  in  this  case  in  March,  1939;  that 
no  order  or  decision  by  the  Board  has  been  entered 

‘Essair’s  statement  seems  at  first  glance  a  change  of  position.  There 
is  no  inconsistency,  however,  for  Essair’s  attempted  withdrawal  was  ob¬ 
viously  made  only  on  the  assumption  that  a  permanent  certificate  would  be 
granted  or  denied.  Since  the  Board  merely  postponed  decision,  the  course 
of  action  proposed  by  Essair  all  along  (i.  e.,  the  issuance  of  a  temporary 
certificate  until  the  initiation  of  the  route  on  a  permanent  basis)  remained 
as  an  alternative  proposal  which,  according  to  Essair,  should  have  been 
acted  upon  by  the  Board. 
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thereon  notwithstanding  that  Section  401  (c)  of  the 
Civil  Aeronautics  Act  of  1938,  as  amended,  provides 
that  “such  application  shall  be  set  for  public  hearing, 
and  the  Authority  shall  dispose  of  such  application  as 

speedily  as  possible;  *  *  *. 

***** 

The  application  of  Essair  might  well  have  been  ap¬ 
proved  for  a  temporary  certificate,  and  its  experience 
on  the  route  would  have  been  most  helpful  in  connec¬ 
tion  with  the  theoretical  data  obtained  as  a  result  of 
the  Board’s  order  for  an  investigation  of  possible  ex¬ 
tension  of  air-transportation  services  to  smaller  com¬ 
munities”  (App.  257,  259). 

Thereafter,  a  reargument  of  the  case  was  held  before  the 
Board  on  September  7,  1943.  At  this  argument  the  parties 
were  fully  aware  of  the  actual  existence  and  pendency  of 
Essair’s  application  for  a  temporary  certificate. 

Action  of  Essair’s  counsel  in  attempting  in  the  brief  to  the 
Examiner  to  withdraw  the  request  for  temporary  certificate  was 
based  upon  a  mistaken  assumption.  The  issuance  of  a  per¬ 
manent  certificate  was  not  imminent.  Essair  was  still  in  a  po¬ 
sition  to  operate  under  a  temporary  certificate  until  such  time 
as  a  permanent  certificate  was  granted,  as  it  had  continuously 
been  requesting.  This  so-called  “withdrawal,”  while  indicat¬ 
ing  the  state  of  mind  of  Essair’s  counsel,  did  not  have  the  legal 
effect  of  amending  Essair’s  application  for  two  reasons:  first, 
the  brief  of  counsel  is  not  part  of  the  record  of  the  proceeding 
and  is  not  a  pleading,  and  second,  the  Board’s  regulations  pre¬ 
scribe  the  method  of  amending  an  application,  and  such 
method  was  in  nowise  followed  here.  (Economic  Regulations 
Section  238.1  (c),  formerly  Regulation  401-B-l.)  If,  how¬ 
ever,  we  concede  that  Petitioner  may  be  correct  in  his  argu¬ 
ment  that  Essair  withdrew  its  application  for  a  temporary  cer¬ 
tificate  by  its  brief  to  the  examiner ;  then  by  the  same  logic,  Ess¬ 
air  re-amended  its  application  to  restore  the  request  for  tem¬ 
porary  authority  by  its  petition  for  reconsideration,  copy  of 
which  was  served  upon  Petitioner  (App.  254).  In  fact,  greater 
effect  should  be  accorded  to  the  petition  than  to  the  brief,  for 
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the  petition  constitutes  a  pleading  and  is  executed  and  filed 
in  accordance  with  formal  requirements,  whereas  the  brief  is 
not  even  part  of  the  record  before  the  Board. 

Any  deficiency  with  respect  to  the  application  for  a  tempo¬ 
rary  certificate,’  which  may  have  existed  at  the  time  of  the  first 
argument,  was  cured  prior  to  the  reargument.  Counsel  for  all 
parties  were  fully  advised  of  Essair’s  pending  application  for 
a  temporary  certificate  at  the  time  of  reargument  and  had  an 
opportunity  to  argue  that  issue.0 

In  the  light  of  these  facts,  Petitioner’s  argument  that  it  did 
not  receive  notice  of  Essair’s  application  for  a  temporary  cer¬ 
tificate,  and  did  not  receive  a  fair  hearing  on  that  issue,  is 
without  merit. 

(b)  Petitioner’s  allegation  that  the  Board  is  guilty  of  “going  outside  the 

record”  is  absolutely  unfounded 

Petitioner  alleges  that  the  Board  took  “judicial  notice  of 
evidence  submitted  in  Docket  No.  857  and  erred  in  relying 
upon  evidence  submitted  in  that  docket  or  disclosed  by  its 
private  studies,  not  of  record.” 

Petitioner’s  allegation  that  “the  Board  went  outside  the 
record  to  find  some  facts  to  support  its  action,”  and  Petitioner’s 
intimation  that  such  facts  were  gleaned  from  Docket  No.  857, 

*The  Board  in  its  November  opinion  concluded  that  the  status  of  the 
pleadings  permitted  it  to  grant  Essair  a  temporary  certificate.  In  a  foot¬ 
note  to  the  opinion,  the  Board  explained  how  it  arrived  at  the  conclusion, 
that  an  application  for  a  temporary  certificate  was  pending,  by  stating  that 
the  petition  for  reconsideration  established  such  a  request  (App.  290). 
Even  if  the  Board  has  asserted  an  erroneous  reason  for  concluding  that 
Essair  had  pending  before  it  an  application  for  a  temporary  certificate, 
that  would  not  be  reversible  error,  if  a  valid  reason  for  reaching  that  con¬ 
clusion  is  apparent  on  the  face  of  the  record.  Helvering  v.  Qovrran,  300 
U.  S.  238,  245.  The  reasons  set  forth  above  fully  substantiate  the  conclu¬ 
sion  that  the  status  of  the  pleadings  and  the  character  of  the  hearing  and 
argument  fully  supported  the  issuance  of  a  temporary  certificate. 

Petitioner  in  its  brief  (see  page  32)  has  seen  fit  to  take  the  position  that 
the  Board  in  this  one  instance  alone  has  departed  from  its  usual  practice 
of  issuing  a  temporary  certificate  only  if  application  therefor  has  been  filed 
and  hearing  had  thereon.  The  fact  is,  of  course,  that  the  Board  construed 
the  pleadings  as  constituting  an  application  for  temporary  certificate  (App. 
290).  The  Board  therefore  did  not,  as  contended  by  Petitioner,  depart 
from  its  usual  practice,  nor  did  it  alter  the  construction  of  the  statute  which 
it  adopted  in  Eastern  A.  L.,  Autogiro  Service,  2  C.  A.  B.  54. 
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are  both  absolutely  unfounded.10  Petitioner  has  failed  to 
specify  an  iota  of  evidence  taken  from  that  proceeding  or  any 
other  outside  source  and  cited  or  utilized  by  the  Board  in  this 
case;  nor  could  Petitioner  have  done  so,  for  the  findings  of 
the  Board  in  the  May  and  November  opinions,  and  the  con¬ 
clusions  derived  therefrom,  were  all  taken  from  the  evidence 
submitted  in  this  case.  The  allegation  that  the  Board  has 
gone  outside  the  record,  being  unfounded  in  fact,  therefore, 
does  not  constitute  ground  for  reversal.  Sanders  Bros.  Radio 
Station  v.  Federal  Communications  Commission ,  70  App.  D.  C. 
297,302;  106  F.  2d  321, 326. 

The  Board  in  its  two  opinions  merely  pointed  out  that  the 
Essair  application  raises  a  serious  problem  which  was  cur¬ 
rently  under  investigation  by  the  Board.  In  the  May  opinion 
the  Board  decided  to  postpose  action  on  Essair’s  application, 
so  that  any  decision  made  with  respect  thereto  would  be  con¬ 
sistent  with  the  “public  interest”  as  determined  by  the  Board 
as  a  result  of  the  investigation  (App.  243).  In  the  November 
opinion  the  Board  changed  its  mind  and  decided  to  award 
Essair  a  temporary  certificate  of  an  experimental  nature  so 
that  data  on  Essair’s  operations  could  be  used  to  supplement 
the  Board’s  investigation  (App.  289).  In  short,  the  Board 
acknowledged  the  existence  of  the  investigation,  but  took  no 
cognizance  of  the  evidence  therein.  It  is  significant  that,  with 
the  exception  of  its  determination  of  the  purely  procedural 
problem  of  when  to  grant  or  deny  the  Essair  application,  the 
Board  in  its  November  opinion  did  not  change  its  mind  with 
respect  to  a  single  fact  or  finding  in  its  May  opinion. 

Petitioner  has  placed  the  cart  before  the  horse.  Instead  of 
using  available  feeder  service  data  in  deciding  the  Essair  case 

10  The  hearing  in  this  case  took  place  during  November  and  December  of 
1940.  The  first  opinion  of  the  Board,  that  containing  virtually  all  the  basic 
findings,  was  published  May  10,  1943.  The  reargument  was  held  on  Sep¬ 
tember  7,  1943.  The  hearing  in  the  “Local-Feeder-Pickup  Investigation,” 
Docket  No.  857,  referred  to  by  Petitioner,  was  commenced  on  September  28, 
1943,  and  concluded  October  25,  1943.  The  Report  of  the  Examiners  was 
not  issued  until  February  9, 1944.  The  final  opinion  of  the  Board  granting 
the  certificate  to  Essair  was  issued  November  5,  1943 — three  fuU  months 
before  the  Board  received  the  Examiner’s  Report  in  the  Local-Feeder- 
Pickup  Investigation 
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(as  contended  by  Petitioner),  the  Board  by  its  action  expects  to 
obtain  feeder  service  data. 

(c)  The  Board's  denial  of  rehearing  was  not  an  abuse  of  discretion 

By  order  dated  February  2,  1944,  the  Board  denied  Braniff’s 
petition  for  rehearing.  The  Petitioner  alleges  that  the  Board 
erred  in  so  doing  because  the  testimony  of  Essair  was  given 
on  November  27,  1940,  and  does  not  reflect  present  conditions. 
The  Petitioner  states  in  its  brief  that  ‘This  Court  will  un¬ 
doubtedly  take  judicial  notice  of  the  fact  that  economic  con¬ 
ditions  affecting  the  air  transport  industry  have  drastically 
changed  since  Pearl  Harbor  and  the  declaration  of  war  in  De¬ 
cember  1941.”  Atchison  T.  &  S.  F.  R.  Co.  v.  United  States, 
284  U.  S.  248,  is  cited  as  authority  for  the  position  that  a  re¬ 
hearing  should  have  been  granted  because  of  those  changed 
facts. 

The  war  has  undoubtedly  brought  about  a  great  change  in 
this  country.  New  economic  conditions  now  obtain,  temporar¬ 
ily  or  otherwise,  and  “normal  conditions”  as  they  existed  be¬ 
fore  the  war  may  never  return.  The  war  has  also  had  an  ef¬ 
fect  on  the  air  transport  industry,  but  those  changes  have 
brought  about  great  technological  improvements  and  a  greater 
and  not  a  lesser  acceptance  of  air  transportation  by  the  travel¬ 
ing  public.  The  temporary  shortage  of  equipment  and  person¬ 
nel  now  experienced  by  the  air  carriers  constitutes  merely  a 
temporary  harassing  restriction  upon  the  realization  of  the  po¬ 
tentialities  of  air  transportation.11  The  changed  conditions  to 
which  the  Petitioner  refers,  although  they  exist,  do  not  consti-  * 
tute  a  reason  against  the  issuance  of  an  experimental  certificate 
to  Essair,  but  on  the  contrary  would  have  further  supported 
the  issuance  of  such  a  certificate  had  such  evidence  of  changed 
conditions  been  of  record.  Obviously,  the  Board,  as  the  trained 
administrative  body  charged  with  the  administration  of  the 
Act,  is  the  proper  judge  of  the  desirability  of  further  hearing 

11  The  lack  of  planes  and  personnel  at  the  present  time  does  not  constitute 
good  grounds  for  finding  that  a  carrier  is  not  fit,  willing  and  able.  See  dis¬ 
cussion  at  page  25  above.  Nor  does  such  lack  have  any  bearing  upon  the 
Issue  of  convenience  and  necessity  under  the  standard  followed  by  the 
Board.  See  discussion  at  page  28  above. 
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to  take  evidence  on  changed  conditions.  The  refusal  of  the 
Board  to  permit  rehearing  reflects  its  judgment  that  such  addi¬ 
tional  evidence  would  have  no  effect  upon  its  decision.12  That 
such  was  in  fact  the  view  of  the  Board  is  not  left  to  speculation, 
however,  for  the  Board’s  opinion  clearly  reveals  it.  After  dis¬ 
cussing  estimated  costs  the  Board  said: 

As  we  have  pointed  out  hereinbefore,  improvements 
in  aircraft  and  changes  in  operating  conditions  are  in 
prospect  which  it  is  reasonable  to  conclude  would  greatly 
affect  these  cost  estimates  and  result  in  a  substantial 
reduction  in  the  burden  imposed  upon  the  Government 
in  the  form  of  mail  compensation  (App.  241). 

The  grant  or  denial  of  rehearing  is  subject  to  the  discretion 
of  the  Board.  Interstate  Commerce  Commission  v.  Jersey 
City ,  U.  S.  Sup.  Ct.,  decided  May  29,  1944  (12  L.  W.  4415, 
at  4418).  The  Atchison  Case,  cited  above  upon  which  Peti¬ 
tioner  relies,  rests  upon  its  exceptional  facts,  which  are  not 
comparable  to  those  in  the  present  proceeding.  An  admin¬ 
istrative  agency’s  refusal  to  reopen  for  further  hearing  because 
of  changed  conditions  will  not  be  disturbed  unless  clear  abuse 
of  discretion  is  shown.  United  States  v.  Northern  Pacific  Ry., 
2 88  U.  S.  490;  Mississippi  Valley  Barge  Line  Co.  v.  United 
States,  4  Fed.  Supp.  745,  aff’d  292  U.  S.  282 ;  North  Coast  Trans¬ 
portation  Co.  v.  United  States,  54  Fed.  Supp.  448.  No  such 

“The  Petitioner  is  greatly  in  error  in  its  statement  on  page  43  of  its 
brief  that  the  Board  in  suspending  action  on  pending  applications  by  its 
“order”  of  December  12,  1941,  recognized  the  drastic  change  in  conditions. 
The  announcement  shows  plainly  (see  appendix  of  Petitioner's  brief)  that  the 
postponement  was  made  so  that  the  “immediate  and  maximum  attention  of 
air  carriers  and  their  personnel  and  of  the  Civil  Aeronautics  Board,  as  well 
as  of  other  Government  agencies  concerned,  *  *  *  may  be  available  for 
the  most  efficient  discharge  of  the  emergency  demands  growing  out  of  the 
war  *  *  This  reason  was  reiterated  in  the  Board’s  announcement 
of  August  29,  1942. 

The  Petitioner  is  also  in  error  in  inferring,  on  the  same  page  of  its  brief, 
that  further  hearing  was  granted  in  this  proceeding  with  respect  to  the  El 
Paso-San  Antonio  operation,  because  of  the  Board’s  knowledge  of  changed 
conditions.  The  record  clearly  shows  that  the  further  hearing  was  held 
because  of  the  Board’s  consistent  practice  of  granting  temporary  certificates 
only  when  applications  therefor  have  been  filed,  and  notice  and  hearing 
thereon  provided  (App.  182,  211,  274,  281). 
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abuse  has  here  been  shown,  and  no  showing  has  been  made  that 
the  war  would  afford  a  reason  for  a  change  in  the  decision  of  the 
Board.  Pan  American  Airways  Co.  v.  Civil  Aeronautics  Board, 
121  F.  2d  810. 

In  addition  to  the  request  for  rehearing  because  of  changed 
conditions,  Petitioner  offers  additional  reasons  why  the  peti¬ 
tion  should  have  been  granted.  It  states  it  was  entitled  to  a 
rehearing  (a)  “on  the  question  of  temporary  authority”;  (b) 
“on  the  facts  brought  forth  in  connection  with  Docket  No. 
857”;  (c)  “with  respect  to  a  grant  of  authority  upon  an  ex¬ 
perimental  basis”;  and  (d)  on  a  consolidated  hearing  includ¬ 
ing  certain  other  applications  of  Petitioner. 

It  clearly  was  within  the  discretion  of  the  Board  to  refuse 
rehearing  on  these  grounds.  With  respect  to  points  (a),  (b), 
and  (c),  as  stated  previously,  Petitioner  had  full  opportunity 
both  at  the  hearing  and  the  reargument  to  discuss  the  subject 
of  temporary  certificate;  the  Board  did  not  bring  forth  any 
facts  from  Docket  No.  857;  and  the  existence  of  the  authority 
to  issue  an  experimental  certificate  is  a  question  of  interpre¬ 
tation  of  the  Statute.  With  respect  to  point  (d),  the  Board 
certainly  has  complete  control  over  its  own  administrative 
process,  at  least  to  the  extent  of  determining  which  applica¬ 
tions  it  shall  consolidate  for  purposes  of  hearing.  Federal 
Communications  Commission  v.  Pottsville  Broadcasting  Co., 
309  U.  S.  134.  In  denying  a  rehearing  for  all  or  any  of  these 
grounds,  therefore,  the  Board  cannot  be  said  to  have  com¬ 
mitted  reversible  error. 

(d)  By  its  failure  to  exhaust  administrative  remedies.  Petitioner  is  pre¬ 
cluded  from  seeking  relief  from  this  court  on  certain  grounds  alleged 
in  its  petition 

Section  1006  (e)  of  the  Act  states  as  follows: 

The  findings  of  facts  by  the  Board,  if  supported  by 
substantial  evidence,  shall  be  conclusive.  No  objection 
to  an  order  of  the  Board  shall  be  considered  by  the  court 
unless  such  objection  shall  have  been  urged  before  the 
Board  or,  if  it  was  not  so  urged,  unless  there  were 
reasonable  grounds  for  failure  to  do  so. 
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Section  285.8  of  the  Economic  Regulations  of  the  Civil  Aero¬ 
nautics  Board  sets  forth  the  procedure  whereby  a  party  to  a 
proceeding  before  the  Board  may  object  to  an  order  of  the  Board 
through  the  device  of  a  Petition  for  Rehearing,  Reargument, 
or  Reconsideration  (App.  408).  Petitioner  twice  availed  itself 
of  this  privilege  (App.  246,  309).  The  first  petition  was 
granted,  and  the  second  was  denied  (App.  255,  336).  The  Pe¬ 
tition  for  Review  in  this  proceeding  followed  upon  the  denial 
by  the  Board  of  Petitioner’s  second  Petition  for  Reconsidera¬ 
tion  filed  January  7, 1944  (App.  405). 

In  the  Petition  for  Review  submitted  to  this  court,  certain 
objections  to  the  Board’s  final  Order  of  November  5,  1943,  are 
set  forth,  which  objections  were  not  urged  before  the  Board  in 
Petitioner's  Petition  for  Reconsideration  of  that  Order. 

The  specific  objections  to  which  this  deficiency  applies  are 
the  following: 

1.  Those  relating  to  the  fact  that  subsequent  financing  of 
Essair  may  affect  its  citizenship  within  the  meaning  of  Section 
1  (13)  of  the  Act. 

2.  Those  relating  to  the  failure  of  the  Board  to  make  appro¬ 
priate  findings  supporting  the  issuance  of  a  temporary  certifi¬ 
cate  to  Essair  in  view  of  the  finding  as  to  lack  of  public  con¬ 
venience  and  necessity  with  respect  to  Petitioner’s  application 
to  serve  the  same  route. 

3.  Those  alleging  that  the  Board’s  findings  as  to  public  con¬ 
venience  and  necessity  are  inconsistent  and  lack  a  rational 
basis. 

4.  Those  relating  to  the  authority  of  the  Board  to  issue  a 
temporary  certificate  on  an  experimental  basis  to  Essair. 

5.  Those  relating  to  the  Board  allegedly  taking  judicial  no¬ 
tice  of  evidence  submitted  in  Docket  857  or  private  studies 
and  allegedly  relying  on  such  evidence  in  deciding  this  case. 

6.  Those  relating  to  the  allegation  that  the  testimony  taken 
at  the  hearing  did  not  reflect  conditions  at  the  time  of  the 
issuance  of  the  certificate. 

That  portion  of  Petitioner’s  Petition  for  Rehearing,  Re- 
argument,  and  Reconsideration  filed  with  the  Board  on  Janu¬ 
ary  7,  1944,  which  relates  to  the  Board’s  final  disposition  of 
the  Essair  application  is  contained  in  the  Joint  Appendix  at 
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318-335.  Reference  thereto  will  disclose  that  Petitioner’s 
counsel  have  discussed  only  three  points  with  respect  to  this 
appeal:  (1)  whether  an  appropriate  application  for  a  tem¬ 
porary  certificate  had  been  filed;  (2)  whether  Essair  was  fit, 
willing,  and  able;  and  (3)  whether  the  Board,  in  choosing 
Essair,  had  selected  the  most  appropriate  vehicle  for  conduct¬ 
ing  its  experiment  in  local  service. 

Petitioner  has  offered  no  reasonable  ground  for  failing  to 
urge  before  the  Board  in  its  Petition  for  Reconsideration  dated 
January  7,  1944,  the  above-enumerated  objections  to  the 
Board’s  final  order  which  appear  in  the  Petition  for  Review 
filed  with  this  Court  on  March  25,  1944.  Petitioner  is  there¬ 
fore  precluded  from  urging,  and  this  Court  from  considering, 
the  above-enumerated  objections  as  a  basis  for  reversal  of  the 
Board’s  order.  Sound  reasons  exist  for  refusal  to  permit  such 
objections  to  be  urged  in  this  Court,  for  parties  appealing  to 
higher  courts  will  otherwise,  by  the  invention  of  new  objec¬ 
tions,  waste  the  time  of  the  courts  on  matters  which  should 
have  been  urged  upon  and  considered  by  the  administrative 
agency.  The  courts  have  repeatedly  held  that  administrative 
remedies  must  be  exhausted  before  appeal  will  lie.  Mallory 
Coal  Co.  v.  National  Bituminous  Coal  Comm.,  69  App  D.  C. 
174, 99  F.  2d  399. 

V.  Conclusion 

Petitioner’s  position  in  this  proceeding  is  more  akin  to  that 
of  the  proverbial  “dog  in  the  manger”  than  to  that  of  an  ag¬ 
grieved  party.  Petitioner  did  not  evince  any  interest  at  the 
hearing  .in  operating  a  feeder  service  between  Amarillo  and 
Houston  (App.  248),  nor  did  Petitioner  take  exception  to  the 
finding  of  the  Board  that  the  public  convenience  and  necessity 
did  not  require  the  type  of  service  proposed  by  Petitioner  be¬ 
tween  Amarillo  and  Houston.13  But  now,  as  a  disgruntled  “sec- 

“  The  foUowing  quotation  is  from  Petitioner’s  “Exceptions  to  the  Exam¬ 
iner’s  Report”  filed  October  15, 1941 : 

“(E)  AMABIIXO-HOUSTOK  BOUTS 

“1.  No  exception  is  taken  to  the  Examiner’s  finding  that  public  con¬ 
venience  and  necessity  do  not  require  air  transportation  between  Amarillo, 
Texas,  and  Houston,  Texas,  via  Lubbock,  Abilene,  and  Austin,  Texas,  as  ap¬ 
plied  for  by  Braniff  and  TWA.  However,  if  the  Board  should  reverse  the 
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ond  guesser”,  Petitioner  is  attempting  to  obstruct  the  institu¬ 
tion  of  this  necessary  service  by  a  carrier  which  is  both  eager  and 
prepared  to  render  it. 

Petitioner  was  afforded  full  notice  and  opportunity  for  hear¬ 
ing  and  argument  on  this  issue  before  the  Board;  but  having 
failed  at  an  appropriate  time  to  recognize  the  significance  of 
the  issue  and  to  utilize  the  afforded  opportunities  to  offer  evi¬ 
dence  or  argument  in  contradiction,  it  now  strives  to  obtain 
yet  another  opportunity  by  attempting  to  discover  error  where 
none  exists. 

It  is  respectfully  submitted  that  the  orders  of  the  Board  in 
question  should  be  affirmed. 

Respectfully  submitted, 

Wendell  Berge, 

Assistant  Attorney  General, 
George  C.  Neal, 

General  Counsel,  Civil  Aeronautics  Board, 
Attorneys  for  Respondent,  Civil  Aeronautics  Board. 

Of  Counsel: 

Arne  C.  Wifrud, 

Special  Assistant  to  the  Attorney  General. 

Edward  Dumbauld, 

Special  Assistant  to  the  Attorney  General. 

James  A.  Tomlinson, 

Special  Attorney,  Department  of  Justice. 

John  H.  Wanner, 

Assistant  General  Counsel,  Civil  Aeronautics  Board. 

Russell  S.  Bernhard, 

Attorney,  Civil  Aeronautics  Board. 

Examiner  with  respect  to  this  finding  and  decide  that  public  convenience 
and  necessity  do  require  the  establishment  of  such  air  transportation,  Bran- 
iff  desires  to  be  considered  an  applicant  for  such  route,  and  BranifTs  fail¬ 
ure  to  except  to  the  Examiner’s  recommendation  should  not  be  construed  as 
a  waiver  by  Braniff  of  its  application  for  this  route.” 
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!  PLEADINGS,  DOCKET  ENTRIES  AND  OTHER 
PAPERS  DESIGNATED. 

31  Received  Jan  11  1  52  PM  ’40  Civil  Aeronautics  Au- 
Authority 

Before  the  Civil  Aeronautics  Authority 

Applicant: 

Braniff  Airways,  Inc.,  Oklahoma  City,  Oklahoma 

Amended  Application  for : 

Permanent  certificate  of  convenience  and  necessity  under 

i  Section  401(b)  of  the  Civil  Aeronautics  Act. 

Route: 

Denver,  Colorado,  via  Colorado  Springs,  and  Pueblo, 
Colorado,  Amarillo,  Lubbock,  Big  Spring,  San  Angelo 
and  San  Antonio,  to  Laredo,  Texas  * 

Services  to  be  performed: 

Scheduled  air  transportation  of  mail,  passengers  and 
property 

Name  of  persons  to  whom  correspondence  should  be  ad¬ 
dressed  : 

C.  G-.  Adams,  Secretary-Treasurer 
Braniff  Airways,  Inc., 

Braniff  Building, 

Oklahoma  City,  Oklahoma, 
and 

Roger  J.  Whiteford 
815  -  15th  Street,  N.  W., 

Washington,  D.  C. 
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In  re: 


Before  the  Civil  Aeronautics  Authority 
Docket  No.  193 


Braniff  Airways,  Inc. 

Applicant  for  Certificate  of  Public  Convenience  and 
Necessity  under  Section  401(b)  of  the  Civil  Aeronau¬ 
tics  Act  of  1938 

Denver,  Colorado,  via  Colorado  Springs,  Pueblo,  Colo¬ 
rado,  Amarillo,  Lubbock,  Big  Spring,  San  Angelo  and 
San  Antonio,  to  Laredo,  Texas 

i 

(Amended  Application  (Original  Filed  Feb.  28,  1939) 

This  is  an  application  for  a  permanent  certificate  of  pub¬ 
lic  convenience  and  necessity  under  Section  401(b)  of  the 
Civil  Aeronautics  Act  of  1938,  for  air  transportation  of 
mail,  passengers  and  property  over  the  above  described 
route,  and  in  support  thereof  Applicant  respectfully  shows 
that: 

1.  The  full  name  and  address  of  Applicant  is  Braiiiif 
Airways,  Inc.,  Braniff  Building,  Oklahoma  City,  Oklahoma, 
and  that  Applicant  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Oklahoma. 

2.  Applicant  is  an  air  carrier  within  the  meaning  of  the 
Civil  Aeronautics  Act  for  the  reason  that  it  is  now  and  has 
for  some  time  been  engaged  in  scheduled  air  transportation 
operations  on  Routes  9  and  15  and  the  transportation  of 
mail,  passengers  and  property;  Route  9  being  from  Chi¬ 
cago,  via  Kansas  City,  Wichita,  Oklahoma  City  to  Dallas ; 
and  Route  15  being  from  Amarillo,  via  Wichita  Falls,  Fort 
Worth,  Dallas,  Waco,  Austin,  Houston,  Galveston,  San  JAji 
tonio,  Corpus  Christi,  to  Brownsville. 

3.  Applicant  is  a  citizen  of  the  United  States,  as  defined 
by  Section  1(13)  of  the  Act,  for  the  reason  that  in  addition 
to  being  a  corporation  existing  under  the  laws  of  the  Sxate 
of  Oklahoma,  its  President  and  each  of  its  Directors  and 
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other  managing  officers  are  citizens  of  the  United 
33  i  States,  and  more  than  75  per  centum  of  the  voting  in¬ 
terest  in  said  corporation  is  owned  or  controlled  by 
persons  who  are  citizens  of  the  United  States,  as  more  fully 
appears  in  the  Record  of  hearing  on  application  of  Braniff 
Airways,  Inc.,  in  Docket  No.  1-401  (E)-l  and  No.  1-401  (E) -2 
of  the  Authority,  there  having  been  no  change  since  that 
time  which  would  affect  the  citizenship  status  of  the 
Applicant. 

4.  The  type  of  service  proposed  is  visual-contact  daylight 
operation  in  transportation  by  air  of  mail,  passengers  and 
property  on  daily  scheduled  operations  between  Denver, 
Colorado  and  Laredo,  Texas,  via  Colorado  Springs,  Pueblo, 
Colorado,  Amarillo,  Lubbock,  Big  Spring,  San  Angelo  and 
San  Antonio,  Texas.  Maps  are  attached  hereto  as  Exhibits 
A  and  B,  drawn  to  the  approximate  scale  indicated,  show¬ 
ing  all  terminal  and  intermediate  points  to  be  served,  also 
showing  approximate  mileages  between  intermediate  points 
and  the  principal  overall  distances.  The  maps  indicate  by 
self-explanatory  references  the  points  now  being  served  by 
other  air  carriers  from  their  principal  terminals  to  the  ter¬ 
minal  or  intermediate  points  of  the  route  herein  described, 
and  proposed  service  of  which  Applicant  has  knowledge  or 
belief. 

5;  The  Applicant  has  no  reasonable  grounds  for  believing 
that  any  other  person  intends  to  apply  for  a  certificate  cov¬ 
ering  any  part  of  the  route  included  in  this  application, 
other  than  Continental  Air  Lines,  Inc.,  which  has  applied 
to  the  Authority  for  a  certificate  to  operate  between  Pueblo, 
Colorado  and  Lubbock,  Texas,  in  an  application  for  a  ser¬ 
vice  from  Pueblo,  Colorado  to  El  Paso,  Texas,  via  Dalhart, 
Amarillo,  and  Lubbock,  Texas  and  Hobbs  and  Carlsbad, 
New  Mexico. 

6.  The  landing  areas  along  the  route  covered  by  this  ap¬ 
plication  and  their  adequacy  and  types  of  air  aircraft  which 
the  applicant  proposes  to  use  in  its  operations  are  as 
follows : 


Laredo,  Texas — Scheduled  Terminal  Point 

(a)  Name  of  airport — Laredo  Airdrome 

(b)  Location — Five  miles  NE  of  Laredo 

(c)  Class  of  airport — Army 

(d)  Altitude — 476  feet 

(e)  Dimensions — Irregular,  3416  by  3700  feet 

(f )  Obstructions — Pole  line  to  SW ;  pole  in  SW  corner 

(g)  Markings  and  identifications — None 

(b)  Airport  lighting — Beacon,  24-inch  rotating,  300  feet 
S 

(i)  Refueling  facilities — Day 
34  (j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — No 

(1)  Facilities  for  sheltering  aircraft — Yes 

(m)  Facilities  for  repairing  aircraft — Yes 

(n)  Facilities  for  receiving  or  discharging  passengers  or 
cargo — Yes 

Cotulia,  Texas — Intermediate  Emergency  Lading  Field 

(a)  Name  of  airport — None 

(b)  Location — Six  miles  E  of  City  on  S  side  of  graded 
road 

(c)  Class  of  airport — Private 

(d)  Altitude — 425  feet 

(e)  Dimensions — L-shape,  2500  by  2300  feet 

(f)  Obstructions — Mesquite  trees  on  S.  W.  E. 

(g)  Markings  and  identifications — Wind  cone  and  wltite 
circle  to  placed  on  field  by  Operator 

(h)  Airport  lighting — None 

(i)  Refueling  facilities — No 

(j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — No 

(l)  Facilities  for  sheltering  aircraft — No 

(m)  Facilities  for  repairing  aircraft — No 

(n)  Facilities  for  receiving  or  discharging  passengers  or 
cargo — No 
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San  Antonio,  Texas — Intermediate  Scheduled  Stop  Point 

(a)  Name  of  airport — Stinson  Field 

(b)  Location — Six  miles  S  of  City,  one  mile  west  of 
Brooks  Field 

(c)  Class  of  airport — Municipal 

(d)  Altitude — 580  feet 

(e)  Dimensions — Irregular,  3000  by  3500  feet 

(f)  Obstructions — Beacon  and  wind  cone  tower  to  E, 
brush  to  S  and  NE,  hangars  and  buildings  to  NE, 
creek  to  S 

(g)  Markings  and  identifications — STINSON  FIELD  on 
hangar  roof 

(h)  Airport  lighting — Beacon,  boundary,  approach,  ob¬ 
struction,  and  building  floodlights.  Beacon,  24-inch 
rotating 

(i)  Refueling  facilities — Day  and  night 

(j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — Civil  Aeronautics 
Authority  radio  station,  operating  frequency  kcs., 
and  radio  range  beacon,  identifying  signal  “ZN” 

operating  frequency  354  kcs. 

(l)  Facilities  for  sheltering  aircraft — Yes 

(m)  Facilities  for  receiving  or  discharging  passengers  or 
cargo — Yes 

(n)  Facilities  for  repairing  aircraft — Emergency  only 
Kerrville,  Texas — Intermediate  Emergency  Landing  Field 

(a)  Name  of  airport — Louis  Schreiner  Airport 

(b)  Location — Three  miles  NW  of  City  on  N  side  of  State 
Highway  No.  24 

(c)  Class  of  airport — Municipal 

(d)  Altitude — 1750  feet 

(e)  Dimensions — Irregular,  1950  by  2600  feet 

(f )  Obstructions — Creek  to  NE,  river  to  S,  trees  to  NW 
and  SW,  pole  to  S 

(g)  Markings  and  identifications — None 

(h)  Airport  lighting — None 
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(i)  Refueling  facilities — Day  only 

(j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — No 

(l)  Facilities  for  sheltering  aircraft — No 

(m)  Facilities  for  repairing  aircraft — No 

(n)  Facilities  for  receiving  or  discharging  passengers  or 
cargo — No 

35  San  Angelo,  Texas — Intermediate  Schedule  Stop 
Point 

(a)  Name  of  airport — San  Angelo  Airport 

(b)  Location — Five  miles  SE  of  City  on  San  Antoido 
Highway 

(c)  Class  of  airport — Municipal 

(d)  Altitude — 1960  feet 

(e)  Dimensions — Rectangular,  3000  by  3200  feet 

(f)  Obstructions — Pole  line  to  SW,  buildings  to  E  and 
W,  low  ground  to  NW 

(g)  Markings  and  identifications — SAN  ANGELO  MU¬ 
NICIPAL  AIRPORT  on  hangar 

(h)  Airport  lighting — Beacon,  boundary,  approach,  ob¬ 
struction,  and  landing  area  floodlights.  Beacon,  154- 
inch  rotating 

(i)  Refueling  facilities — Day  and  night 

(j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — No 

(l)  Facilities  for  sheltering  aircraft — Yes 

(m)  Facilities  for  repairing  aircraft — Emergency  only 

(n)  Facilities  for  receiving  or  discharging  passengers 
and  cargo — Yes 

Big  Spring,  Texas — Intermediate  Scheduled  Stop  Point 

(a)  Name  of  airport — Big  Spring  Airport 

(b)  Location — Three  miles  W  of  City  on  paved  highway 

(c)  Class  of  airport — Municipal 

(d)  Altitude — 2535  feet 

(e)  Dimensions — Irregular,  3100  by  3300  feet 
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(f)  Obstructions — Mountain  to  E,  300  feet  high,  four  125 
foot  radio  towers  2  miles  W,  obstruction  lights,  60- 

!  foot  radio  tower  on  N  side  of  field,  obstruction  lighted 

(g)  Markings  and  identifications — BIG  SPRING  on 
hangar  roof 

(h)  Airport  lighting — Beacon,  boundary,  obstruction, 
and  landing  area  floodlights.  Beacon,  24-inch  rotat¬ 
ing 

(i)  Refueling  facilities — Day  and  night 

(j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — Civil  Aeronautics 

Authority  radio  station  KCAP,  operating  frequency 
326  kcs.,  and  radio  range  beacon,  identifying  signal 
“BZ”  operating  frequency  326  kcs.  Tele¬ 

typewriter 

l(l)  Facilities  for  sheltering  aircraft — Yes 

(m)  Facilities  for  repairing  aircraft — Emergency  only 

(n)  Facilities  for  receiving  or  discharging  passengers  or 
cargo — Yes 

Lubbock,  Texas — Intermediate  Scheduled  Stop  Point 

(a)  Name  of  airport — Lubbock  Airport 

(b)  Location — Four  and  one-half  miles  N  of  center  of 
City 

(c)  Class  of  airport — Municipal 

(d)  Altitude — 3251  feet 

(e)  Dimensions — Field  is  3000  feet  square 

(f)  Obstructions — Pole  line  600  feet  W 

(g)  Markings  and  identifications — M  LUBBOCK  on 
hangar  roof 

(h)  Airport  lighting — Beacon,  boundary,  and  landing 
area  floodlights,  Beacon,  24-inch  rotating,  with  green 
auxiliary  code  beacon  flashing  characteristic  “K” 

(— ) 

(i)  Refueling  facilities — Day  and  night 

(j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — Radio  receiver  for 
weather  reports 


9 


(1)  Facilities  for  sheltering  aircraft — Yes 

(m)  Facilities  for  repairing  aircraft — Emergency  onlj 

(n)  Facilities  for  receiving  or  discharging  passengers 
or  cargo — Yes 

Amarillo,  Texas — Intermediate  Scheduled  Stop  Point 

(a)  Name  of  airport — English  Field 

(b)  Location — Seven  and  one-half  miles  NE  between  tlwo 
railroads 

(c)  Class  of  airport — Commercial 

(d)  Altitude — 3602  feet 

36  Amarillo,  Texas — Intermediate  Scheduled  Stop  Point 
(Continued) 

(e)  Dimensions — Rectangular,  7200  feet  by  5280  feet 

(f)  Obstructions — Pole  line  to  N,  65-foot  antenna  p^)le 
100  feet  SW  of  administration  building 

(g)  Markings  and  identifications — ENGLISH  FIELD 
embedded  in  field 

(h)  Airport  lighting — Beacon,  boundary,  approach,  ob¬ 
structions,  landing  area  flood  lights  and  illuminated 
roof  marking.  Beacon,  24-inch  rotating,  with  auxili¬ 
ary  green  beacon 

(i)  Refueling  facilities — Day  and  night 

(j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — Radio  Communi¬ 
cation  Station,  KCAG,  operating  frequency  248  kcs., 
and  Radio  Range  Beacon,  identifying  signal  “ACj” 

operating  frequency  248  kcs.,  operated  by  p. 
A.  A.  Teletypewriter 

(l)  Facilities  for  sheltering  aircraft — Yes 

(m)  Facilities  for  repairing  aircraft — Emergency  only 

(n)  Facilities  for  receiving  or  discharging  passengers  ^>r 
cargo — Yes 

Dalhart,  Texas — Auxiliary  Emergency  Landing  Field 

(a)  Name  of  airport — Dalhart  Airport 

(b)  Location — One  mile  W  of  Dalhart  on  S  side  of  U.  $ 
Highway  No.  54 
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(c)  Class  of  airport — Auxiliary 

(d)  Altitude — 3975  feet 

(e)  Dimensions — Rectangular,  2500  feet  NE/SW,  and 
NW/SE 

(f)  Obstructions — Pole  line  W,  Country  Club  buildings 
to  NW 

(g)  Markings  and  identifications — None 

(h)  Airport  lighting — None 

(i)  Refueling  facilities — No 

(j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — No 

(l)  Facilities  for  sheltering  aircraft — No 

(m)  Facilities  for  repairing  aircraft — No 

(n)  Facilities  for  receiving  or  discharging  passengers  or 
cargo — No 

Alcreek,  Colorado — Intermediate  Emergency  Landing  Field 

(a)  Name  of  airport — None 

(b)  Location — Two  miles  SW  of  Alcreek,  Colorado  at 
highway  intersection 

(c)  Class  of  airport — Private 

(d)  Altitude — 5720  feet 

(e)  Dimensions — Rectangular,  2350  feet  by  2500  feet 

(f)  Obstructions — Rough  land  to  W  of  airport,  small 
i  trees  to  NW,  low  spot  in  SW  corner 

(g)  Markings  and  identifications — None  (Operator  will 
mark  the  field  with  a  white  circle  and  erect  a  wind- 
sox) 

(h)  Airport  lighting — None 

(i)  Refueling  facilities — No 

(j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — No 

(l)  Facilities  for  sheltering  aircraft — No 

(m)  Facilities  for  repairing  aircraft — No 

(n)  Facilities  for  receiving  or  discharging  passengers  or 
cargo — No 
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Delhi,  Colorado — Intermediate  Emergency  Landing  Field 

(a)  Name  of  airport — None 

(b)  Location — One  mile  SW  of  Delhi,  Colorado,  W  cff 
A.  T.  &  S.  F.  Railroad 

(c)  Class  of  airport — Private 

(d)  Altitude — 5180  feet 

(e)  Dimensions — Rectangular,  2300  feet  by  2700  feet 

(f )  Obstructions — Railroad  track  on  E ;  low  pole  line  to 

(g)  Markings  and  identifications — None  (Operator  will 
mark  the  field  with  a  white  circle  and  erect  a  winq- 
sox.) 

(h)  Airport  lighting — None 

37  Delhi,  Colorado — Intermediate  emergency  Landing 
Field  (Continued) 


(i)  Refueling  facilities — No 

(j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — No 

(l)  Facilities  for  repairing  aircraft — No 

(m)  Facilities  for  sheltering  aircraft — No 

(n)  Facilities  for  receiving  or  discharging  passengers  o 
cargo — No 


r 


Pueblo,  Colorado — Intermediate  Scheduled  Stop  Point 


(a) 

(b) 

(c) 

(d) 
(•) 
(0 
(g) 

(b) 


Name  of  airport — Pueblo  Airport 
Location — Three  and  one-half  miles  SW  of  Posft 
Office 


Class  of  airport — Municipal 
Altitude — 4808  feet 


Dimensions — T-shape,  4600  feet  by  4008  feet 
Obstructions — Pole  line  to  E 
Markings  and  identifications — None 
Airport  lighting — Beacon,  boundary,  obstruction  and 
approach  lights.  Beacon,  24"  rotating,  clear,  with 
green  auxiliary  code  beacon  flashing  characteristic 
“P”  (.--.) 

Refueling  facilities — Day  only 
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(j)  Airport  control  tower — No 
i  (k)  Radio  range  localizer  or  marker — No 

(1)  Facilities  for  sheltering  aircraft — Yes 

(m)  Facilities  for  repairing  aircraft — Emergency  only 
i  (n)  Facilities  for  receiving  or  discharging  passengers  or 
cargo — Yes 

Colorado  Springs,  Colorado — Intermediate  Scheduled  Stop 
Point 

(a)  Name  of  airport — Colorado  Springs  Airport 
i  (b)  Location — Four  miles  SE  of  City 

(c)  Class  of  airport — Municipal 

(d)  Altitude — 6100  feet 

i  (e)  Dimensions — Square,  5280  feet  by  5280  feet 

(f)  Obstructions — Pole  line  1  mile  N ;  pole  line  leads  into 
i  field  from  N  at  extreme  NE  corner 

(g)  Markings  and  identifications — Colorado  Springs  em¬ 
bedded  in  field 

(h)  Airport  lighting — Beacon,  boundary,  approach,  ob¬ 
struction  and  landing  area  flood  lights.  Beacon,  24" 
rotating,  with  green  auxiliary  code  beacon,  flashing 
characteristic  “C” 

(i)  Refueling  facilities — Day  and  night 

(j)  Airport  control  tower — No 

(k)  Radio  range  localizer  or  marker — No 

j  (1)  Facilities  for  sheltering  aircraft — No 

(m)  Facilities  for  repairing  aircraft — No 

(n)  Facilities  for  receiving  or  discharging  passengers  or 
cargo — Yes 

Castle  Rock,  Colorado — Intermediate  Emergency  Landing 
Field 

(a)  Name  of  airport — Site  7B — Pueblo — Cheyenne  Air¬ 
way 

(b)  Location — 3 Vi  miles  SW  of  City 

(c)  Class  of  airport — Civil  Aeronautics  Authority  Inter¬ 
mediate 
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(d) 

(e) 

(f) 

(g) 

(h) 


(i) 

(i) 

(k) 

(l) 

(m) 

(n) 


(a) 

(b) 

(c) 

(d) 

(e) 

(f) 


(g) 


(b) 


(i) 

(i) 


Altitude — 6380  feet 

Dimensions — Rectangular,  3010  feet  by  600  feet 
Obstructions — Pole  line  to  E;  beacon  tower  to  SE}; 
trees  to  SW 

Markings  and  identifications — Shed  roof  marked 
“7B  P.  C.” 

Airport  lighting — Beacon,  boundary,  approach,  ob¬ 
struction  lights.  Beacon,  24"  rotating  with  green 
course  lights,  flashing  characteristic  7(-..) 

Refueling  facilities — No  servicing 
Airport  control  tower — No 
Radio  range  localizer  or  marker — No 
Facilities  for  sheltering  aircraft — No 
Facilities  for  repairing  aircraft — No 
Facilities  for  receiving  or  discharging  passengers  or 
cargo — No 


Denver,  Colorado — Scheduled  Terminal  Point  I 

Name  of  airport — Denver  Airport  . 

Location — Five  and  eight-tenths  miles  NE  of  Pos 
Office 

Class  of  airport — Municipal 
Altitude — 5301  feet 


Dimensions — Irregular,  4520  feet  by  4750  feet 
Obstructions — Radio  tower  to  W;  knolls  to  N;  five; 
131-foot  steel  towers  2%  miles  E;  325-foot  radio 
tower  8  miles  WSW 

Marking  and  identifications — DENVER  MUNICI¬ 
PAL  AIRPORT  day,  and  red  neon  M-DENVER 
night,  on  hangar 

Airport  lighting — Beacon,  boundary,  approach,  ob¬ 
struction,  and  landing  area  flood  lights.  Beacon,  24" 
rotating,  with  green  auxiliary  code  beacon  flashing 

characteristic  DV  (- . -) 

Refueling  facilities — Day  and  night 
Airport  control  tower — Yes 
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(k)  Radio  range  localizer  or  marker — Radio  Range  Sta¬ 
tion,  frequency  379  kcs,  voice  frequency  379  kcs. 

Identifying  signal  DV  (- . -)  Z  type  marker,  fre- 

!  quency  278  kcs.  Teletypewriter 
^ ;  (1)  Facilities  for  sheltering  aircraft — Yes 

(m)  Facilities  for  repairing  aircraft — Emergency — yes 

(n)  Facilities  for  receiving  or  discharging  passengers  or 
cargo — Yes 


6.  The  air  navigation  facilities  along  the  route  described 
herein  are  as  follows : 


Location 


Facility 


Operated  by 


San  Antonio,  Texas 
Kelly  Field  (San  Ant.,  Tex) 
Big  Spring,  Texas 
1  Amarillo,  Texas 
Trinidad,  Colorado 
Pneblo,  Colorado 
Colorado  Springs,  Colorado 
Denver,  Colorado 


Full  Power  Range 
Lower  Power  Range 
Full  Power  Range 
Full  Power  Range 
Full  Power  Range 
Full  Power  Range 
Full  Power  Range 
Full  Power  Range 


C.  A.  A. 
C.  A.  A. 
C.  A.  A. 
C*  A.  A. 
C.  A.  A. 
C.  A.  A. 
C-  A.  A. 
C.  A.  A. 


!  7.  Braniff  Airways,  Inc.,  made  a  survey  flight  over  a  por¬ 
tion  of  the  proposed  route  on  November  11, 1938.  The  flight 
was  made  between  Denver  and  Pueblo,  Colorado.  The  crew 
on  this  flight  consisted  of  Captain  Ray  C.  Shrader,  Chief 
Pilot  of  Braniff  Airways,  Second  Pilot  W.  R.  Walner,  and 
Hostesses  Miss  Vida  Helen  Neal  and  Miss  Iris  Gillis.  Of¬ 
ficials  of  Braniff  Airways,  and  other  passengers  who  made 
this  flight  are  as  follows : 

T.  E.  Braniff,  President 
Mrs.  T.  E.  Braniff 

Robert  J.  Smith,  Vice-President — Operations 
Chas.  E.  Beard,  Vice-President — Traffic 
W.  R.  Beattie,  Advertising  Manager 
Dan  Tucker 

L.  H.  Luckey,  Operations  Manager 
Mrs.  Paul  Briggs 

This  flight  was  made  in  a  Braniff  Airways,  Douglas  DC-2 
airplane,  leaving  Denver  at  10:37a.,  and  arriving  in  Pueblo 
at  11 :32  a. 
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All  of  the  airports  between  Denver  and  Laredo 
39  that  are  to  be  used  as  scheduled  stops  are  municipal 
airports  except  the  field  at  Amarillo,  Texas,  which  is 
listed  as  commercial.  The  Amarillo,  San  Antonio,  and  fiig 
Spring  airports  are  rated  adequate  for  the  Applicant’s  air¬ 
craft  in  Braniff  Airways’  current  Route  and  Weather  Com¬ 
petency  Letters  for  the  Operator’s  AM  15  route.  San  An¬ 
tonio  and  Amarillo  are  used  as  terminal  or  intermediate 
airports  on  some  of  the  Operator’s  present  flights,  dig 
Spring  is  an  Approved  Alternate. 

Two-way  ground-to-aircraft  radio  telephone  communica¬ 
tion  systems  will  be  made  available  at  Denver,  Colorado 
Springs,  Pueblo,  Lubbock,  Big  Spring,  San  Angelo  ai^d 
Laredo.  This  facility  has  already  been  established  at  Ama¬ 
rillo  and  San  Antonio. 

All  Braniff  Airways’  Pilots  will  be  qualified  over  the 
route  from  Denver  to  Laredo  by  three  round  trip  flights  as 
required  by  Civil  Air  Regulations. 

The  Applicant  will  install  adequate  facilities  and  safeiy 
devices  for  the  protection  of  the  public  at  each  scheduled 
stop  where  such  facilities  are  not  now  available.  Also  ade¬ 
quate  refueling  facilities  will  be  maintained  at  all  stops 
where  refueling  is  contemplated. 

Weather  reporting  services  at  the  proposed  terminal 
and  enroute,  adequate  to  insure  sufficient  weather  reports 
prepared  from  observations  made  and  released  by  the 
United  States  Weather  Bureau  or  by  a  source  approved  by 
it.  These  arrangements  will  be  approved  by  a  certificate^ 
Meteorologist. 

8.  The  terrain  over  the  portion  of  the  route  from  San 
Antonio  to  Pueblo  is  in  general  sloping  plain,  from  Laredo 
at  476  feet  to  Pueblo  at  4808  feet.  The  land  rises  gradually 
from  Dalhart  at  3975  feet  to  6000  feet  at  the  Colorado-New 
Mexico  state  line  and  then  slopes  down  to  Pueblo  at  4808 
feet.  The  country  from  Pueblo  to  Denver  is  in  general  roll¬ 
ing  plains  sloping  from  Pueblo  at  *4808  feet  to  Denver  at 
5280  feet  above  sea  level,  the  land  rising  to  about  7200  feek 
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midway  between  the  two  cities.  The  mountain  range 
borders  the  route,  along  this  portion,  about  30  miles  to  the 
West,  having  peaks  rising  to  14,000  feet. 

40  9.  There  are  no  unusual  meteorological  conditions 

prevalent  over  the  route.  Thermal  thunderstorms 
occur  along  all  portions  of  the  route.  The  precipitation 
from  such  storms  is  occasionally  very  heavy.  Otherwise 
there  is  very  little  precipitation,  being  heaviest  with  cold 
front  disturbances  in  the  winter. 

110.  The  Applicant  has  available  for  use,  part  of  which 
may  be  utilized  on  the  route,  the  following  described  air¬ 
craft: 


Certificate  No. 

Make,  Model 
&  Serial  No. 

TVpe 

Present 

Value 

'NC  14937 

Electra  10-A 

1026 

10  PCLM 

$20,000 

NC  14938 

Electra  10-A 

1027 

10  PCLM 

20,000 

;NC  14939 

Electra  10-A 

1028 

10  PCLM 

20,000 

NC  14941 

Electra  10-A 

1030 

10  PCLM 

20,000 

NC  14942 

Electra  10-A 

1031 

10  PCLM 

20,000 

NC  13713 

Douglas  DC-2 

1239 

14  PCLM 

30,000 

NC  13715 

Douglas  DC-2 

1241 

14  PCLM 

30,000 

NC  13716 

Douglas  DC-2 

1242 

14  PCLM 

30,000 

NC  13719 

Douglas  DC-2 

1245 

14  PCLM 

30,000 

NC  13724 

Douglas  DC-2 

1250 

14  PCLM 

30,000 

NC  13728 

Douglas  DC-2 

1254 

14  PCLM 

30,000 

All  Electra  10-A  aircraft  were  purchased  new;  all  Doug¬ 
las  DC-2  aircraft  were  purchased  second  hand.  The  air¬ 
craft  listed  include  our  reserve  aircraft. 

The  Lockheed  Electra  aircraft  are  fully  equipped  for  two- 
way  radio  reception,  including  emergency  receivers,  trans¬ 
mitters,  rotatable  loop  antennae,  audio  filters,  high  fre¬ 
quency  modulator,  etc. ;  such  aircraft  also  equipped  with  all 
standard  appliances  required  by  CAA  regulations  for  sched¬ 
uled  air  transport  operations. 

Douglas  DC-2  aircraft  are  equipped  for  two-way  radio 
reception,  including  emergency  receivers,  transmitters. 
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audio  filters,  high  frequency  modulators,  etc. ;  such  aircraft 
are  also  equipped  with  all  standard  appliances  require^  by 
CAA  regulations  for  scheduled  air  transport  operations. 

A  complete  list  of  all  equipment  for  each  type  of  aircraft 
will  be  submitted  at  the  hearing  in  exhibit  form. 

Applicant’s  main  overhaul  and  repair  base  is  at  Dallas, 
Texas,  which  is  an  approved  Repair  Station,  Certificate  236. 
The  certificate  requires  complete  equipment  for  repair 
and  overhaul  of  aircraft,  engines,  propellers  and  instru¬ 
ments. 

41  Applicant  also  has  an  adequate  supply  of  tools  and 
small  parts  to  make  emergency  repairs  and  adjust¬ 
ments  available  at  all  stops. 

All  aircraft  will  be  routed  so  that  they  return  to  the 
Dallas  base,  via  San  Antonio,  in  regular  scheduled  opera¬ 
tion,  for  routine  service  and  overhaul. 

Applicant’s  experience  and  safety  record  of  operation 
over  routes  similar  to  this  route  are  ample  proof  that  this 
operation  can  be  conducted  in  an  economical  and  reliable 
manner,  and  with  a  high  degree  of  safety  to  the  traveling 
public. 

General  Comments. 


Sufficient  personnel  are  to  be  stationed  at  Laredo,  San 
Antonio,  San  Angelo,  Big  Spring,  Lubbock,  Amarillo, 
Pueblo,  Colorado  Springs,  and  Denver  to  properly  handle 
our  operations.  Also  the  following  radio  equipment  will 


be  stationed  at : 


Laredo  150  Watts  Transmitter 

San  Antonio  500  Watts  Transmitter 

San  Angelo  100  Watts  Transmitter 

Big  Spring  100  Watts  Transmitter 

Lubbock  100  Watts  Transmitter 

Amarillo  500  Watts  Transmitter 

Pueblo  500  Watts  Transmitter 

Colorado  Springs  100  Watts  Transmitter 

Denver  500  Watts  Transmitter 
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Applicant  owns  a  sufficient  number  of  aircraft,  aircraft 
engines,  propellers,  appliances  and  all  other  materials,  in¬ 
cluding  reserves,  to  safely  and  adequately  operate  both  its 
existing  and  the  proposed  operations. 


lj..  The  schedules  proposed  to  be  operated  at  the  begin- 


ning  of  the  service  are  as  follows 

• 

• 

: 

South-bound 

North-bound 

(Bead  Down) 

(Bead  Up) 

9:20am  (M.T.) 

Lv.  Denver 

Ar. 

(M.T.) 

5:50pm 

9:50am  “ 

Ax.  Colorado  Springs 

Lv. 

ti 

5:20pm 

9 :54am  *  * 

Lv.  Colorado  Springs 

Ar. 

a 

5 : 16pm 

10:15am  “ 

Ar.  Pueblo 

Lv. 

a 

4:55pm 

10:20am  “ 

Lv.  Pueblo 

Ar. 

a 

4:50pm 

1:05pm  (C.T.) 

Ar.  Amarillo 

Lv. 

(C.T.) 

4:05pm 

1:15pm  “ 

Lv.  Amarillo 

Ar. 

a 

3:57pm 

2:01pm  “ 

Ar.  Lubbock 

Lv. 

a 

3:11pm 

2:06pm  “ 

Lv.  Lubbock 

Ar. 

€* 

3:06pm 

2:50pm  “ 

Ar.  Big  Spring 

Lv. 

1  n 

2:27pm 

2:55pm  (C.T.)  Lv.  Big  Spring 

Ar. 

a 

2:22pm 

42  3:34pm 

“  Ar.  San  Angelo 

Lv. 

(C.T.) 

1:07pm 

3:39pm 

**  Lv.  San  Angelo 

Ar. 

ii 

1:02pm 

4:54pm 

“  Ar.  San  Antonio 

Lv. 

i  i 

12:05pm 

5:00pm 

**  Lv.  San  Antonio 

Ar. 

i  t 

11:57am 

5:57pm 

“  Ar.  Laredo 

Lv. 

a 

11:00am 

The  proposed  schedules  would  be  subject  to  such  changes 
as  might  be  requested  by  the  Post  Office  Department  at  the 
time  of  inauguration  of  service  to  assure  the  most  desirable 
connections. 

Connections 

At  Denver : 

To  and  from  Salt  Lake  City,  West  and  Northwest  Coast 
and  Northwest  Parks  area  via  United  Air  Lines  and  its 
connecting  air  carriers  west  from  Denver. 

To  and  from  Cheyenne  via  United  Air  Lines,  and  Billings 
and  other  cities  along  the  route  of  Inland  Airlines  via 
!  connection  to  United  north  from  Cheyenne. 

To  and  from  Omaha  and  other  cities  along  the  route  of 
United  Airlines  east  from  Denver. 

(Proposed  New  Service)  To  and  from  Kansas  City, 
which  application  is  being  filed  for  certificate  of  con¬ 
venience  and  necessity  from  the  Civil  Aeronautics  Au¬ 
thority  by  Braniff  Airways,  Inc. 
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At  Pueblo : 

To  and  from  Colorado  Springs  and  other  cities  along  the 

route  of  Continental  Air  Lines  north  and  southwest 

* 

from  Pueblo. 

To  and  from  LaJunta,  Garden  City  and  other  cities  along 
the  route  of  Continental  Air  Lines  east  from  Pueblo. 

At  Amarillo : 

To  and  from  Albuquerque  and  cities  west  thereof  along 
the  route  of  T.  W.  A. 

To  and  from  Wichita  and  cities  east  thereof  along  i;he 
route  of  T.  W.  A. 

To  and  from  Wichita  Falls  and  cities  southeast  thereof 


along  the  route  of  Braniff  Airways,  Inc. 

(Proposed  New  Service)  To  and  from  Oklahoma  City, 
Tulsa,  Memphis  and  Atlanta,  for  which  route  applica¬ 
tion  is  being  filed  for  certificate  of  convenience  and  ne¬ 
cessity  from  the  Civil  Aeronautics  Authority  by  Braniff 
Airways,  Inc. 


At  Big  Spring: 

To  and  from  El  Paso  and  cities  west  thereof  along  the 
route  of  American  Airlines. 

To  and  from  Abilene  and  cities  east  thereof  along  l;he 
route  of  American  Airlines. 

43  At  San  Antonio : 

To  and  from  Corpus  Christi  and  Brownsville  via  Braniff 
Airways,  and  Mexico,  Central  and  South  America  via 
Pan  American  Airways  connection  at  Brownsville. 

To  and  from  Houston  and  Galveston  via  Braniff  Airways. 

To  and  from  New  Orleans  and  other  cities  along  the  route 
of  Eastern  Airlines  east  from  San  Antonio. 

At  Laredo : 

To  and  from  Monterrey  and  Mexico  City  via  railroad. 


Schedules  proposed  to  be  flown  at  end  of  first  year  would 
be  substantially  the  same  as  above,  with  such  changes  as 
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would  be  necessary  to  effect  the  greatest  number  of  connec¬ 
tions  with  other  air  carriers,  and  such  changes  as  would  be 
necessary  or  permitted  by  condition  of  airways  navigation 
facilities  along  the  route. 

12.  The  following  is  an  estimate  of  the  population  served 
by  the  route  proposed  in  this  application  and  the  source  of 
the  estimate: 


Corporate 

Area 

Metropolitan 

Area 

Trade  Area 

Laredo,  Texas 

1741,000 

1741,000 

17250,000 

Denver,  Colorado 

1315,473 

1362,514 

25,440,024 

Colorado  Springs,  Colorado 

335,000 

345,000 

360,000 

Pueblo,  Colorado 

455,000 

566,000 

6515,000 

Amarillo,  Texas 

755,000 

*55,000 

8600,000 

Lubbock,  Texas 

930,543 

*30,543 

10225,000 

Big  Spring,  Texas 

1117,600 

*17,600 

12150,000 

San  Angelo,  Texas 

1328,500 

1331,000 

13201,102 

San  Antonio,  Texas 

14265,000 

15303,756 

161,725,000 

*  No  estimate  of  Metropolitan 

area  made 

843,116 

952,413 

9,166,126 

1  Estimate  by  Denver  Chamber  of  Commerce  based  on  1930  census  plus  aver¬ 
age  annual  increment  during  the  decennial  census  period  1920-1930. 

2  Estimate  by  Denver  Chamber  of  Commerce.  Includes  Arizona,  Colorado, 
New  Mexico,  Utah,  Wyoming,  Montana,  and  Idaho,  using  the  1930  census 
figures. 

3  Estimate  by  Colorado  Springs  Chamber  of  Commerce  based  on  1930  r-  asus. 

4  Estimate  by  Pueblo  Chamber  of  Commerce  based  on  increase  in  utility 
connections. 

5  Estimate  by  R.  L.  Polk  &  Company,  publishers  of  Pueblo  City  directory, 

based  on  local  estimates. 

44  |  6  Estimate  by  Pueblo  Chamber  of  Commerce  based  on  1930  census 

plus  local  estimate  of  increase. 

7  Estimate  by  Amarillo  Chamber  of  Commerce  based  on  increased  utility 
connections  and  estimate  by  R.  L.  Polk  &  Company,  publishers  of  Amarillo 
City  directory. 

8  Estimate  by  Amarillo  Chamber  of  Commerce  based  on  1930  census,  con¬ 
sisting  of  26  counties. 

•9  Estimate  by  Lubbock  Chamber  of  Commerce  based  on  Hudspeth  City  di¬ 
rectory  and  on  increased  utility. 

10  Estimate  by  Lubbock  Chamber  of  Commerce  based  on  1930  census. 

11  Estimate  by  Big  Spring  Chamber  of  Commerce  based  on  county  agent, 
church  and  school  census. 

12  Estimate  by  Big  Spring  Chamber  of  Commerce  covering  100-mile  radius. 

13  Estimate  by  San  Angelo  Board  of  City  Development  based  on  special 
census  enumerations,  recent  city  directly  counts,  increase  in  scholastic  popula¬ 
tion,  public  utility  connections,  and  building  permits  since  1930. 

14  Estimate  of  San  Antonio  Chamber  of  Commerce,  based  on  average  in¬ 
crease  between  time  of  1930  census  and  United  States  Bureau  census  on  July 
1,  1937  estimate  of  261,987. 

1?  Estimate  of  R.  L.  Polk  &  Company  based  on  Worley  Directory  Company 
estimate. 

i«  Estimate  of  San  Antonio  Chamber  of  Commerce  based  on  1930  census. 

17  Estimate  of  Laredo  Chamber  of  Commerce. 
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13.  The  estimate  for  the  first  five  years  of  the  amount 
of  traffic  the  Applicant  will  receive  in  each  class  of  service 
to  be  rendered  and  its  gross  revenues  from  each  such  class 
of  traffic,  and  the  net  profit  from  all  operations  after  de¬ 
preciation  and  general  taxes,  but  before  State  and  Federal 
Income  Taxes,  are  attached  to  this  application  and  desig¬ 
nated  as  Exhibit  “D”.  Applicant  requests  permission  to 
alter,  revise  or  correct  these  estimates,  if  necessary,  at  or 
prior  to  the  hearing  on  this  application. 

14.  The  experience  of  the  Applicant  and  of  its  principal 
officers  and  employees  has  been  demonstrated  in  the  suc¬ 
cessful  operation  of  Braniff  Airways,  Inc.,  as  air  mail  con¬ 
tractor  on  A.  M.  Route  No.  9,  Chicago  to  Dallas,  via  Kansas 
City,  Wichita,  Oklahoma  City,  and  Fort  Worth;  and  on 
A.  M.  Route  No.  15  from  Amarillo  to  Brownsville,  via 
Wichita  Falls,  Fort  Worth,  Dallas,  Waco,  Austin,  Houston, 

Galveston,  San  Antonio  and  Corpus  Christi.  The 
45  Applicant  has  operated  A.  M.  Route  No.  9  since  Hay 

17, 1934,  and  it  has  been  the  operator  on  A.  M.  Route 
No.  15  by  assignment  from  the  former  contractor,  Long  and 
Harman,  Inc.,  since  January  1, 1935.  All  of  the  officers  2nd 
principal  employees  have  had  a  number  of  years’  service 
with  the  Applicant  and  other  air  transport  carriers.  I’he 
principal  officers  of  the  Applicant  and  their  experience  2Lnd 
connection  with  areonautical  enterprises  are  as  follows: 

(a)  T.  E.  Braniff,  President,  has  beep  associated  with  ^ir 
line  operations  since  June  1928.  The  Applicant  was  or¬ 
ganized  by  him  and  incorporated  November  3,  1930,  2nd 
Applicant  operated  an  air  line  for  the  transportation  of( 
passengers  and  property  from  that  time  until  May  17, 1^34 
when  the  Applicant  was  awarded  and  began  operating 
under  the  air  mail  contract  aforesaid  on  A.  M.  Route  N<^.  9. 
In  addition  to  his  aviation  experience  the  President  of  f;he 
Applicant  is  a  business  man  with  wide  experience  and  Suc¬ 
cess  in  insurance,  investments  and  real  estate. 

(b)  Charles  E.  Beard,  Vice  President  in  charge  of  Traf¬ 
fic,  became  associated  with  aviation  through  the  Chicago 
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Air  Traffic  Association,  the  organization  which  operated 
the  first  consolidated  air  ticket  office  in  the  United  States. 
He  served  as  Passenger  Manager  for  Northwest  Airlines 
and  was  made  General  Traffic  Manager  of  the  Applicant  in 
1935. 

(c)  Robert  J.  Smith,  Vice  President  in  charge  of  Opera¬ 
tions,  has  had  long  service  in  aviation,  which  includes  three 
years  as  Aviation  Secretary  for  the  Chamber  of  Commerce 
of  Dallas,  Texas,  and  four  years  as  General  Traffic  Manager 
of  American  Airlines,  Inc.,  and  its  predecessor  companies. 

(d)  Claude  G.  Adams,  Secretary-Treasurer,  has  had  many 
years  of  experience  in  the  line  of  his  duties  and  has  been 
Chief  Financial  Officer  of  the  Applicant  since  October,  1933, 
and  also  serves  as  Chief  Financial  Officer  of  other  large 
coiporations  and  enterprises. 

(e)  All  principal  department  heads  and  principal  em¬ 
ployees  of  Applicant  have  had  five  or  more  years’  experi¬ 
ence  along  the  line  of  the  duties  assigned  to  them. 

15.  The  experience  and  safety  record  of  the  Applicant 
over  routes  similar  to  the  proposed  route  shows  that  the 
proposed  operation  will  be  conducted  in  an  economical  and 
reliable  manner  and  with  a  high  degree  of  safety  to  the 
traveling  public.  The  principal  officers  of  the  Applicant 
whose  signatures  are  attached  to  this  application  have  no 
knowledge  which  would  show  a  probability  that  the  pro¬ 
posed  operations  could  not  or  would  not  be  conducted  with 
a  high  degree  of  safety  or  that  the  cost  to  the  Gov- 
46  emment  for  transporting  the  mail  would  be  exces¬ 
sive.  The  granting  of  the  certificate  prayed  for 
herein  would  not  deprive  other  air  carriers  of  substantial 
parts  of  their  revenues.  The  operation,  in  conjunction  with 
the  other  services  and  operations  that  Applicant  proposes 
to  operate  in  the  future  will  materially  aid  in  the  establish¬ 
ment  of  an  air  transportation  system  properly  adapted  to 
the  present  and  future  needs  of  the  foreign  and  domestic 
commerce  of  the  United  States,  of  the  Postal  Service,  and 
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of  the  National  Defense.  Such  competition  as  will  result 
from  the  granting  of  this  application  will  merely  assure  the 
development  of  such  an  air  transportation  system  by  af¬ 
fording  to  the  public  the  benefits  that  flow  from  fair  and 
reasonable  competition. 

16.  The  Applicant  has  this  day  caused  a  notice  of  its  in¬ 
tention  to  file  the  amended  application  herein  with  the  Civil 
Aeronautics  Authority  to  be  served  upon  each  of  the  sched¬ 
uled  air  carriers  (except  the  Applicant)  whose  names  ap¬ 
pear  in  the  list  of  such  carriers  issued  by  the  Civil  Aero¬ 
nautics  Authority  on  or  about  November  17, 1939,  pursuant 
to  Clause  (6)  of  Paragraph  (j)  of  its  Regulation  401-3-1, 
by  mailing  to  each  scheduled  air  carrier  on  the  date  thereof, 
by  registered  mail,  postpaid  and  properly  addressed,  a 
copy  of  the  notice  attached  hereto  and  made  a  part  hereof 
as  Exhibit  C. 

Wherefore,  Applicant  prays  that  the  Authority  issue  to 
Applicant  a  certificate  of  public  convenience  and  necessity, 
authorizing  it  to  engage  in  air  transportation  of  mail,  pas¬ 
sengers  and  property  between  the  terminals  and  interme¬ 
diate  points  of  aforesaid,  and  for  such  other  and  further 
authority  as  the  circumstances  may  warrant. 

BRANIFF  AIRWAYS,  INC. 

By  T.  E.  BRANIFF 
President , 

Braniff  Building 
Oklahoma  City,  Oklahoma 

January  9, 1940 

815  15th  Street 
Washington,  D.  C. 

#*#*#••••• 
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1  Received 

Mar  7  2  55  PM  ’40  Civil  Aeronautics  Authority 

Amended  Application 
(Original  Application  CAA  Docket  No.  206.) 

Name  of  Applicant:  Essair,  Inc. 

Application  Under:  Section  401  generally  (excluding  sub¬ 
section  (C)  (1)  thereof)  of  “The  Civil  Aeronautics 
Act  of  1938.” 

Duration  of  Certificate  Requested :  Temporary  and  perma¬ 
nent. 

Route  Applied  For :  Either  Garden  City,  Kansas- Amarillo, 
Texas-Lubbock,  Texas — to  Austin,  Texas  via  (A) 
Non-stop  from  Lubbock,  Texas  to  Austin,  Texas,  or 
(B)  with  Abilene,  Texas  as  intermediate  stop,  or  (C) 
With  Big  Spring,  Texas  and  San  Angelo,  Texas  as 
intermediate  stops — Thence  from  Austin,  Texas  to 
Houston,  Texas;  or  Albuquerque,  New  Mexico — Lub¬ 
bock,  Texas — to  Austin,  Texas  via  (A)  Non-stop  from 
Lubbock,  Texas  to  Austin,  Texas,  or  (B)  with  Abilene, 
Texas  as  intermediate  stop,  or  (C)  with  Big  Spring, 
Texas  and  San  Angelo,  Texas  as  intermediate  stops — 
Thence  from  Austin,  Texas  to  Houston,  Texas. 

Services :  Mail,  passengers,  and  property. 

Operations :  Scheduled. 

Date  of  Signatures :  March  4, 1940. 

Address  Correspondence  To: 

S.  W.  Marshall,  Jr.,  President, 

Essair,  Inc., 

Republic  Bank  Building, 

Dallas,  Texas. 

Original  of  10  Copies. 

•  i  •  *  •  •  •  •  •  •  • 
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3  Certificate  of  Verification 

Be  It  Hereby  Known  That  We,  S.  W.  Marshall  Jr.,  and 
J.  W.  Lindsley  Jr.,  being,  respectively,  President  and  Sec¬ 
retary  and  Treasurer  of  Essair,  Inc.  according  to  “Regula¬ 
tion  401-B-l,  Applications  for  Certificates  of  Convenience 
And  Necessity”  of  the  Civil  Aeronautics  Authority,  as  a 
necessary  predicate  to  filing  this  Amended  Application  for 
“A  Certificate  of  Convenience  And  Necessity”  for  our 
Company  for  its  requested  route,  have  verified  that: 

1.  We  have  read  and  are  familiar  with  the  contents  of 
the  application  and  the  attached  exhibits. 

2.  We  intend  and  desire  that  in  granting  or  denying  the 
rights  and  privileges  applied  for,  the  Authority  shall  place 
full  and  complete  reliance  on  the  accuracy  of  each  and 
every  statement  therein  contained. 

3.  We  are  familiar  with  the  facts  herein  set  forth. 

4.  To  the  best  of  our  information  and  belief,  every  state¬ 
ment  is  true  and  no  such  statement  is  intentionally  mis¬ 
leading. 

5.  In  our  opinion,  the  application  does  not  omit  any  per¬ 
tinent  facts  known  to  us  which  would  be  deemed  by  the 
Authority  to  be  of  importance  to  it  in  reaching  its  deter¬ 
minations  in  connection  therewith. 

In  Testimony  Whereof,  we  have  this  day  affixed  our  re¬ 
spective  signatures  and  Corporate  Seal  to  this  Certificate 
of  Verification. 

ESSAIR,  INC. 

S.  W.  MARSHALL  JR., 
President 

• 

J.  W.  LINDSLEY  JR., 

(Seal)  Secretary  and  Treausrer 

Signed  and  sealed  at: 

Dallas,  Texas. 

March  4, 1940. 
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Acknowledgment  Before  Notary  Public 

* 

State  of  Texas,  County  of  Dallas : 

Before  me,  the  undersigned  authority,  personally  ap¬ 
peared  S.  W.  Marshall  Jr.,  and  J.  W.  Lindsley  Jr.,  each 
known  to  me  personally  to  be  the  person  above  represented, 
and  in  my  presence  signed  the  foregoing  instrument  on  this 
the  4th  day  of  March  1940. 

FRED  A.  JONES  JR. 

Notary  Public  In  and  For 
(Seal)  Dallas  County ,  Texas. 

*  •  * 

4  General  Explanation  of  Amended  Application 

Our  original  application  was  for  the  following  route: 
Amarillo  -  Lubbock  -  Big  Spring-San  Angelo-Austin-Hous- 
ton,  all  located  in  the  State  of  Texas;  this  application, 
under  our  signature  March  10, 1939,  was  filed  with  the  Civil 
Aeronautics  Authority  and  has  been  assigned  Docket  No. 
206  with  the  date  of  April  8, 1940  being  the  date  set  for  the 
hearing  thereon. 

Effort  was  made  to  draw  that  application  in  as  simple  a 
form  as  possible,  just  as  has  been  done  with  this  amended 
application. 

Since  filing  our  original  application  however,  other  air¬ 
lines  have  filed  for  various  Certificates  of  Convenience  and 
Necessity,  or  have  amended  their  then  existing  applications, 
and  all  to  the  net  result  that  we  feel  that  an  alternate  route 
from  Houston  and  Austin  with  connections  for  Denver  and 
the  West  should  be  considered  at  this  time,  both  with  ref¬ 
erence  to  the  genei'lal  convenience  of  the  traveling  public 
and  the  probable  requirements  of  the  Post  Office  Depart¬ 
ment.  It  is  with  these  foregoing  thoughts  in  mind  that  we 
respectfully  submit  for  consideration  by  the  Civil  Aero¬ 
nautics  Authority  the  desirability  of  awarding  this  appli¬ 
cant  a  Certificate  of  Convenience  and  Necessity  for  any  of 
the  arrangements  which  it  feels  are  in  the  best  public 
interest. 


27 

Briefly,  this  amended  application  considers  the  following 
points : 

1.  In  using  Garden  City,  Kansas  as  the  northern  ter¬ 
minal  of  our  route,  Amarillo,  Texas  would  become  an  inter¬ 
mediate  scheduled  stop;  or  in  using  Albuquerque,  New 
Mexico  as  the  northern  terminal  of  our  route,  Amarillo, 
Texas  would  be  omitted  from  our  route,  giving  non-stop 
service  between  Lubbock,  Texas  and  Albuquerque,  New 
Mexico;  and, 

2.  The  portion  of  our  route  from  Lubbock,  Texas  to  Jus¬ 
tin,  Texas,  said  portion  lying  wholly  within  the  States  of 
Texas,  is  to  be  operated  either  (a)  non-stop  from  Lubbock 
to  Austin,  (b)  with  Abilene  as  an  intermediate  stop,  or 
(c)  with  intermediate  stops  at  Big  Spring,  Texas  and  $an 
Angelo,  Texas;  and, 

3.  No  change  in  our  route  between  Houston,  Texas  and 
Austin,  Texas. 

4.  Pending  final  action  by  the  Civil  Aeronautics  Author¬ 
ity  on  the  granting  or  denying  of  a  permanent  Certificate 
of  Convenience  and  Necessity  to  applicant,  applicant  re¬ 
spectfully  requests  temporary  authority  at  once  to  operate 
either  a  one-stop  or  a  non-stop  round-trip  daily  scheduled 
service  for  passengers  and  property  (and  also  mail  if,  as, 
and  when  so  desired  by  the  Post  Office  Department)  from 
Albuquerque,  New  Mexico  to  Houston,  Texas,  to  operate 
one  round-trip  daily  under  visual  contact  conditions  only. 


5  General  Information  Required  by  Section  (I) 

of  Regulation  401-B-l 
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1.  Essair,  Inc.,  a  corporation,  incorporated  under 
laws  of  the  State  of  Texas,  and  the  capital  stock  of  whf< 
has  been  fully  subscribed,  fully  paid  in,  and  fully  issued. 

2.  All  officers  and  stockholders  of  applicant  are  both  r^ 
dents  in  and  citizens  of  the  United  States. 

3.  The  type  of  service  is  for  mail,  passengers,  and 
erty  on  scheduled  operations  on  our  route  the  terminals 
which  are:  either  Garden  City,  Kansas- Amarillo,  Texas 
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Lubbock,  Texas-to  Austin,  Texas  via  (a)  non-stop  from 
Lubbock,  Texas  to  Austin,  Texas,  or  (b)  with  Abilene, 
Texas  as  intermediate  stop,  or  (c)  with  Big  Spring,  Texas 
and  San  Angelo,  Texas  as  intermediate  stops  thence  from 
Austin,  Texas  to  Houston,  Texas;  or  Albuquerque,  New 
Mexico-Lubbock,  Texas  to  Austin,  Texas  via  (a)  non-stop 
from  Lubbock,  Texas  to  Austin,  Texas,  or  (b)  with  Abilene, 
Texas  as  intermediate  stop,  or  (c)  with  Big  Spring,  Texas 
and  San  Angelo,  Texas  as  intermediate  stops — thence  from 
Austin,  Texas  to  Houston,  Texas.  One  round  trip  daily  is 
to  be  operated  initially. 

4.  We  trust  that  the  map  on  Page  5  is  adequate  as  a  gen¬ 
eral  description  of  our  route. 

5.  Press  notices  for  a  few  months  past  have  stated  that 
Braniff  Airways,  Inc.,  have  applied  for  a  route  for  mail, 
passengers,  and  property  from  Denver,  Colorado  via 
Pueblo,  Colorado  and  Amarillo,  Texas  thence  via  Lubbock, 
Texas,  Big  Spring,  Texas,  San  Angelo,  Texas  to  San  An¬ 
tonio,  Texas  to  Laredo,  Texas  and  that  Continental  Air 
Lines  Inc.,  have  applied  for  a  route  for  mail,  passengers, 
and  property  from  Pueblo,  Colorado  to  Amarillo,  Texas 
thence  via  Lubbock,  Texas  to  Roswell,  New  Mexico  to 
Hobbs,  New  Mexico  to  Carlsbad,  New  Mexico  to  El  Paso, 
Texas ;  on  January  2, 1940,  we  received  notice  from  Ameri¬ 
can  Airlines  of  an  amendment  to  their  Oklahoma  City, 
Oklahoma  to  San  Diego,  California  application,  Docket  No. 
226  which  would  give  a  parallel  with  one  of  our  alternate 
routes  of  from  Albuquerque,  New  Mexico  to  Lubbock, 
Texas  (we  do  not  now  see  any  particular  conflict  in  the  pub¬ 
lic  interest  in  this  parallel) ;  we  know  of  no  persons  intend¬ 
ing  fo  apply  for  any  other  portion  of  our  route. 

6.  Exhibit  No.  1  gives  a  copy  of  the  notice  of  applicant’s 
intention  to  file  this  Amended  Application  and  which  notice 
was  sent  via  prepaid  registered  mail  on  March  4,  1940,  as 
our  potice  to  each  party  named  therein  at  their  respective 
addresses  as  shown. 

*  #  * 


(■o.  206  Amended) 
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7  Special  Information  Required  by  Section  (1) 

of  Regulation  401-B-l 

1.  We  trust  that  the  map  on  the  following  page  is  an  ade¬ 
quate  supplement  to  the  preceding  one. 

2.  At  Garden  Citv,  Kansas,  Abilene,  Texas,  Austin, 
Texas,  and  Houston,  Texas,  the  municipal  airports  would 
be  used  and  each  has  adequate  size  and  runways.  The  TWA 
airport  at  Albuquerque,  New  Mexico,  English  Field  at 
Amarillo,  Texas,  American  airport  at  Big  Spring,  Texas 
would  be  used;  all  have  adequate  size  and  runways.  At 
Lubbock,  Texas  and  San  Angelo,  Texas  the  municipal  air¬ 
ports  are  to  be  used  and  each  airport  has  adequate  size  but 
no  paved  runway.  Between  Houston,  Texas  and  Austin, 
Texas  two  emergency  landing  fields  of  adequate  size  and 
character  along  our  route  have  been  located,  one  near 
Sealy,  Texas  and  the  other  near  Bastrop,  Texas;  between 
Austin,  Texas  and  Abilene,  Texas,  two  similar  emergency 
landing  fields  have  been  located,  one  near  Lampasas,  Texas 
and  the  other  near  Brownwood,  Texas;  between  Abilene, 
Texas  and  Lubbock,  Texas  two  similar  emergency  landing 
fields  have  been  located,  one  near  Rotan,  Texas  and  one 
north  of  Post,  Texas.  We  plan  to  maintain  these  private 
emergency  landing  fields  with  an  attendant  living  in  a  cot¬ 
tage  adjacent  thereto ;  attendant  would  have  automobile  at 
his  cottage.  Each  such  landing  field  is  to  be  equipped  with 
a  36"  rotating  beacon,  boundary  lights  and  two  18"  flood¬ 
lights  ;  each  such  landing  field  is  to  be  maintained  privately 
by  our  Company.  Radio  receiving  sets  would  be  installed 
at  each  cottage  (in  addition  thereto,  a  50  watt  radio  tele¬ 
phone  transmitter,  to  operate  on  Company  frequency, 
would  also  be  installed  if  the  Civil  Aeronautics  Authority 
so  designates).  Between  Lubbock,  Texas  and  Albuquerque, 
New  Mexico  applicant  would  install  and  maintain  50  watt 
radio  telephone  stations,  operating  on  Company  frequency, 
near  route  at  Clovis,  New  Mexico  and  Vaughn,  New  Mexico. 
At  the  present  time  our  route  is  entirely  without  beacons, 
radio  beams,  and  usual  Government  airway  facilities,  but 
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from  Houston,  Texas  to  Abilene,  Texas  and  to  Big  Spring, 
Texas  are  nearby  routes  with  such  requisite  facilities 
already  present.  The  general  topography  of  our  original 
route  and  the  alternate  routes  is  excellent. 

3.  Full  Government  airway  navigational  facilities  are 
now  present  at  all  airports  on  our  route  except  at  Lubbock 
and  San  Angelo,  Texas.  Applicant  proposes  to  install  and 
operate  a  300  watt  radio  transmitting  station  on  Company 
frequency  at  Lubbock,  Texas  (and  at  San  Angelo  a  50  watt 
radio  transmitting  station)  all  at  applicant’s  expense 
within  90  days  after  securing  Certificate  of  Convenience 
and  Necessity  for  that  route ;  the  remaining  radio  installa¬ 
tions  proposed  by  applicant  are  shown  on  map  on  foregoing 
page. 

4.  On  February  8,  1939  applicant  began  scheduled  op¬ 
erations  on  our  original  route  handling  only  intra-state 
passengers  and  property,  and  such  intra-state  operation 
vras  discontinued  shortly  after  July  15, 1939.  These  opera¬ 
tions  were  under  “day  visual  contact  conditions”  only,  no 
operations  on  Sundays;  no  forced  landings  were  experi¬ 
enced.  During  these  operations  due  regard  was  given  to 
the  conditions  of  intermediate  landing  fields  at  all  times. 
Single-engine  equipment  with  one  pilot  was  used,  and  dur¬ 
ing  this  period  of  operation  our  maintenance  was  handled 
at  Amarillo,  Texas,  during  the  time  that  the  entire  run  was 
being  operated  and  at  Houston,  Texas  during  partial  opera¬ 
tion  of  our  route. 
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9  5.  Pending  installation  of  Government  radio  aids,  and  at 
the  discretion  of  the  Civil  Aeronautics  Authority,  applicant 
prefers  passenger  carriage  only  during  visual  contact  con¬ 
ditions  for  day  and  night  operation  from  Austin,  Texas  to 
the  northern  terminal  of  our  route;  and  both  instrument 
and  visual  contact  operations  between  Austin  and  Houston, 
utilizing  the  Houston- Waco- Austin  airway  for  said  instru¬ 
ment  operation  (we  understand,  of  course,  that  the  initial 
letter  of  authority  would  not  grant  us  instrument  opera¬ 
tion  from  Houston,  Texas  to  Austin,  Texas).  Instrument 
operation  on  remainder  of  our  route  would  be  undertaken 
by  applicant  in  full  cooperation  with  the  Civil  Aeronautics 
Authority. 

6.  For  operation  under  either  a  temporary  or  a  perma¬ 
nent  Certificate  of  Convenience  and  Necessity  we  now  pro¬ 
pose  to  operate  with  Lockheed  Model  12A  bi-motored  trans¬ 
port  equipment  with  duly  approved  pilot  and  co-pilot  per¬ 
sonnel,  although  we  may  prefer  to  use  a  Vega  bi-motored 
transport  type  airplane  with  approved  pilot  personnel  (:io 
co-pilot)  provided  that  the  Civil  Aeronautics  Authority 
awards  the  Vega  airplane  the  necessary  ATC  for  airline 
operation.  Equipment  to  be  added  would  probably  be 
Lockheed  “Electra”  Model  10E  bi-motored  transport  ai  r¬ 
plane,  to  be  operated  by  approved  pilot  and  co-pilot  per¬ 
sonnel.  We  would  use  our  Waco  cabin  airplane  for  su|?h 
incidental  work  as  routine  checking  of  emergency  landing 
fields  by  pilot  personnel  and  for  instrument  instruction  pf 
pilot  personnel. 

7.  The  schedules  which  have  been  included  on  pages  9 
and  10  are  those  which  we  would  suggest  putting  into  effect 
with  the  present  schedules  of  the  various  connecting  air¬ 
lines  ;  either  would,  of  course,  be  subject  to  any  reasonable 
change  so  as  to  conform  to  the  changes  affected  in  sched¬ 
ules  by  the  other  airlines  so  as  to  make  our  schedule  one 
which  will  best  serve  the  convenience  and  necessity  of  the 
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Garden  City 

6,121 

Albuquerque 

26,570 

Amarillo 

43,132 

Lubbock 

20,520 

Lubbock 

20,520 

Big  Spring 

13,735 

Big  Spring 

13,735 

San  Angelo 

25,308 

San  Angelo 

25,308 

Austin 

53,120 

Austin 

53,120 

Houston 

292,352 

Houston 

292,352 

Total 

431,605 

Total  454,288 


8A.  We  estimate  the  traffic  volume  for  each  year  of  the 
first  5  years  will  be  approximately  the  same  for  either  Gar¬ 
den  City,  Kansas  or  for  Albuquerque,  New  Mexico  as  the 
northern  terminal  of  our  route,  which  totals  are  estimated 
as  follows  (annual  total) : 


Year 

1,000  Lb. — Mi. 
Mail  Flown 

1,000  Passenger 
Miles  Flown 

1,000  Lb.— Mi. 
Property  Flown 

1940 

10,752 

1,612 

16,128 

1941 

21,504 

2,150 

21,504 

1942 

43,008 

2,150 

26,880 

1943 

62,512 

2,688 

40,320 

1944 

100,752 

2,688 

53,760 

(Explanation :  Mail  is  estimated  to  average  20  lb.,  40  lb., 
80  lb.,  120  lb.,  and  200  lb.,  for  each  of  the  respective  years ; 
passengers  are  estimated  to  average  3  for  1940,  4  for  1941 
and  1942,  and  5  for  1943  and  1944;  property  is  estimated 
to  average  30  lb.,  40  lb.,  50  lb.,  75  lb.,  and  100  lb.,  for  each 
of  the  respective  years;  and  average  route  mileage  esti¬ 
mated  to  be  flown  is  44,800  miles  per  month  or  537,600  miles 
per  year,  which  is  92%  of  100%  schedule  completion.) 

8B.  We  estimate  the  gross  revenues  from  each  class  of 
service  for  each  year  of  the  first  5  years  as  follows  (annual 
total) : 
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Mail 

Passenger 

Property 

Total  Gross 

Year 

Revenue 

Revenue 

Revenue 

Revenue 

1940 

$80,640 

$80,640 

$8,064 

$169,334 

1941 

107,520 

107,520 

10,752 

225,792 

1942 

107,520 

107,520 

13,440 

228,480 

1943 

107,520 

134,400 

20,160 

262,080 

1944 

107,520 

134,400 

26,880 

268,800 

(Explanation:  Mail  revenue,  if  carried,  is  estimated  at 
$0.15  per  mile  flown  for  1940  and  $0.20  per  mile  for  the  re¬ 
maining  years ;  passenger  revenue  is  estimated  at  $0.05  per 
passenger  mile;  property  revenue  is  estimated  at  $0.0005 
per  pound  miles  and  the  volume  is  that  given  in  8A, 
above.) 

14  8C.  We  estimate  the  net  profit  from  all  operations 

after  depreciation  and  taxes,  but  before  interest,  for 
each  year  of  the  first  5  years  as  follows  (annual  total) : 


Year 

Amount 

1940 

$  0. 

1941 

11,800. 

1942 

13,600. 

1943 

36,300. 

1944 

40,800. 

(Explanation:  The  above  is  based  upon  one  round  tr^p 
flight  daily  with  6  and  10  passenger  airplanes,  but  we  be¬ 
lieve  that  it  would  be  necessary  to  add  additional  schedules 
at  a  relatively  early  date.  Regarding  principles  with  re¬ 
spect  to  reserves  for  depreciation  and  obsolescence  of 
equipment  that  have  been  used  in  computing  the  above,  for 
used  equipment  we  figure  50%  per  year  and  for  new  equip¬ 
ment  33%%  per  year,  all  based  on  our  net  equipment  cost.) 

9.  Regarding  financing,  applicant  does  not  plan  any  gen¬ 
eral  security  issue  to  be  offered  to  the  general  public  sub¬ 
sequent  to  receiving  the  Certificate  of  Convenience  and 
Necessity  for  our  route.  Known  bills  of  applicant  out¬ 
standing  aggregate  less  than  $1000.00,  and  all  notes  of 
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applicant  are  adequately  secured  by  collateral  plus  per¬ 
sonal  endorsements. 

10.  During  operations,  applicant’s  President,  Mr.  S.  W. 
Marshall,  Jr.  was  the  executive  in  charge  of  applicant’s 
operations.  He  is  also  a  Consulting  Engineer  and  an  engi¬ 
neering  graduate  of  both  Virginia  Military  Institute  and  of 
Massachusetts  Institute  of  Technology.  Applicant’s  Sec¬ 
retary  and  Treasurer,  Mr.  J.  W.  Lindsley,  Jr.,  is  a  gradu¬ 
ate  of  University  of  Texas,  is  experienced  in  aviation  in¬ 
surance  matters  and  it  was  through  him  that  applicant  se¬ 
cured  adequate  insurance  from  the  Aero  Insurance  Under¬ 
writers.  Applicant’s  Vice  President  is  Mr.  Roy  Cowan,  U. 
S.  World  War  pilot,  and  who  is  successful  and  prominent  in 
the  field  of  advertising  in  the  Southwest. 

IIA.  We  have  experienced  both  wintertime  and  summer¬ 
time  actual  operations  on  our  route;  single-engined  equip¬ 
ment  was  used  then  and  we  experienced  no  forced  (or 
emergency)  landings.  We  do  not  know  of  any  reason 
whereby  our  operations  on  our  route  to  date  have  not  been 
conducted  with  the  utmost  safety  to  the  public  at  large,  and 
we  do  not  propose  to  compromise  with  safety. 

IIB.  Applicant  feels  that  its  operation  will  be  highly 
successful  and  is  to  be  favored  especially  by  the  Civil  Aero¬ 
nautics  Authority  for  the  following  two  reasons:  (1)  appli¬ 
cant’s  prior  experience  in  actual  scheduled  operations  of 
major  portion  of  route;  and  (2)  operation  by  applicant  of 
small,  high  speed,  bi-motored  equipment  will  automatically 
mean  the  maximum  operating  economy  and  especially  low 
rates  for  carriage  of  mail  if  so  requested  by  U.  S.  Post 
Office  Department.  Applicant  does  not  propose  to  carry 
the  mail  gratis  for  a  few  years,  as  competition  among  air 
carriers  in  the  past  has  occasioned;  applicant  proposes  to 
cooperate  with  the  U.  S.  Post  Office  Department  (under 

both  temporary  authority  and  permanent  Certificate 
15  of  Convenience  And  Necessity)  by  carriage  of  U.  S. 

i  mails  gratis  for  a  short,  reasonable  period  of  time 
to  assist  the  U.  S.  Post  Office  Department  to  determine 
more  specifically  the  value  of  an  air  mail  service  on  our 
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particular  route.  Briefly,  applicant  intends  to  render  an 
economical,  high  speed  service  and  expects  to  get  reason¬ 
able  compensation  therefor  from  both  the  public  and  the 
U.  S.  Post  Office  Department. 

11C.  We  certainly  do  not  see  that  the  granting  of  the  re¬ 
quested  temporary  authority  and  permanent  certificate 
would  deprive  any  other  carriers  of  any  substantial  parts 
of  their  revenues;  quite  to  the  contrary,  our  route  is  such 
a  new  and  a  pioneer  one  with  so  many  advantages  and  op¬ 
portunities  of  creating  new  business  that,  instead  of  depriv¬ 
ing  existing  carriers  of  any  substantial  parts  of  their  rev¬ 
enues,  we  are  actually  making  available  to  the  aviation 
transport  industry  additional  population  and  advantageous 
interconnections  not  formerly  readily  available  to  the  in¬ 
dustry  as  sources  of  additional  income  to  it.  Applicant 
feels  earnestly  that  it  is  ready,  willing  and  able  to  render 
proper  service,  upon  either  a  temporary  or  a  permanent 
basis,  and  applicant  further  feels  that  the  Civil  Aeronau¬ 
tics  Authority  will  determine  that  new  aviation  enterprise 
should  be  encouraged,  as  would  be  so  indicated  by  their 
approval  of  this  applicant’s  request. 
#*#*#•*••• 

17  EXHIBIT  NO.  1 . 

18  Notice  to  Scheduled  Air  Carriers 

Pursuant  to  Clause  6,  Paragraph  (j),  of  Section  238.1 
of  the  Economic  Regulations  of  the  Civil  Aeronautics  Au¬ 
thority  under  Civil  Aeronautics  Act  of  1938,  this  is  the  re¬ 
quired  notice  by  Essair,  Inc.  to  amend  its  present  applica¬ 
tion  immediately  for  Certificate  of  Convenience  and  Neces¬ 
sity,  Civil  Aeronautics  Authority  Docket  No.  206. 

To: 

Airline  Feeder  System,  Inc.,  420  Lexington  Avenue,  New 
York,  N.  Y. 

All  American  Aviation  Inc.,  200  West  Ninth  St.,  Wil¬ 
mington,  Del. 

American  Airlines,  Inc.,  New  York  Municipal  Airport, 
Jackson  Heights,  L.  I.,  N.  Y. 
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American  Export  Airlines,  Inc.,  25  Broadway,  New 
York,  N.  Y. 

Boston-Maine  Airways,  Inc.,  Boston  Municipal  Airport, 
East  Boston,  Massachusetts 

Braniff  Airways,  Inc.,  Braniff  Building,  Oklahoma  City, 
Okla. 

Burke,  Andrew  J.,  Municipal  Airport,  Laredo,  Texas 
Canadian  Colonial  Airways,  Inc.,  630  Fifth  Avenue,  New 
York,  N.  Y. 

Chicago  &  Southern  Air  Lines,  Inc.,  Lambert-St.  Louis 
Municipal  Airport,  Robertson,  Missouri 
Condor  Air  Lines,  Inc.,  San  Francisco  Bay  Airdrome, 
2155  Webster  St.,  Alameda,  California 
Continental  Air  Lines,  Inc.,  Municipal  Airport,  Denver, 
Colorado 

Delta  Air  Corporation,  Selman  Field,  Monroe,  Louisiana 
Dixie  Airlines,  Inc.,  Bona  Allen  Building,  Atlanta, 
Georgia 

Eastern  Air  Lines,  Inc.,  1775  Broadway,  New  York,  New 
York 

Erie  Isles  Airways  Company,  Inc.  (The),  Put-In-Bay, 
Ohio 

Essair,  Inc.,  Republican  Bank  Building,  Dallas,  Texas 
G  &  G  Airlines  Co.,  Ltd.  (Grand  Canyon  Airlines),  P.  0. 

Box  125,  Boulder  City,  Nevada 
Inland  Air  Lines,  Inc.,  Box  1811,  Casper,  Wyoming 
Inter-Island  Airways,  Ltd.,  Inter-Island  Building,  Hono¬ 
lulu,  Hawaii 

International  Airlines,  Inc.,  Nogales,  Arizona 
Kansas  City  Southern  Transport  Company,  Inc.,  114  W. 
11th  St.,  Kansas  City,  Mo. 

Marquette  Airlines,  Inc.,  Lambert-St.  Louis  Airport, 
Robertson,  Missouri 

Mayflower  Airlines,  Inc.,  Boston  Municipal  Airport,  East 
Boston,  Massachusetts 

Mid-Continent  Airlines,  Inc.,  Municipal  Airport,  Kansas 
City,  Mo. 
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Missouri  Central  Airlines,  Inc.,  P.  0.  Box  98,  Atlanta, 
Georgia 

National  Airlines,  Inc.,  Post  Office  Box  868,  St.  Peters¬ 
burg,  Fla. 

New  York  &  Bermudian  Air  Line,  77  River  St.,  Hoboken, 
New  Jersey 

Northwest  Airlines,  Inc.,  Holman  Municipal  Airport,  St. 
Paul,  Minnesota 

Oregon  Airways,  Inc.,  317  Postal  Building,  Portland, 
Oregon 

Pacific  Alaska  Airways,  Inc.,  135  East  42nd  St.,  New 
York,  N.  Y. 

Pacific  Coast  Airlines,  Inc.,  1128  10th  St.,  Sacramento, 
Calif. 

Pan  American  Airways  Co.  (of  Delaware),  135  East  42nd 
St.,  New  York,  New  York 

Pan  American  Airways  Co.  (of  Nevada),  135  East  42nd 
St.,  New  York,  New  York 

Pan  American  Airways,  Inc.,  135  East  42nd  St.,  New 
York,  N.  Y. 

Pan  American-Grace  Airways,  Inc.,  135  East  42nd 
Street,  New  York,  New  York 

Pennsylvania-Central  Airlines  Corporation,  Alleghany 
County  Municipal  Airport,  Pittsburgh,  Pennsyl¬ 
vania 

Ray  Wilson,  Inc.,  Park  Hill  Airport,  Denver,  Colorado 

Scenic  America  Lines,  59  West  South  Temple,  Salt  Lake 
City,  Utah 

Southern  Air  Lines,  Inc.,  1201  Mortgage  Guarantee 
Building,  Atlanta,  Ga. 

Transcontinental  &  Western  Air,  Inc.,  10  Richards  Road, 
Kansas  City,  Missouri 

Trans-Southern  Airlines,  Inc.,  920  Perrine  Building, 
Oklahoma  City,  Oklahoma 

19  Tri-State  Aviation  Corporation,  Irwin,  Pennsyl¬ 
vania 

United  Air  Lines  Transport  Corp.,  5959  S.  Cicero  Ave¬ 
nue,  Chicago,  Illinois 
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Uraba,  Medellin  &  Central  Airways,  Inc.,  135  East  42nd 
Street,  New  York,  N.  Y. 

Western  Air  Express  .Corp.,  P.  0.  Box  391,  Burbank, 
California 

Wicbita  Falls  Air  Transport  Co.,  Box  84,  Wichita  Falls, 
Texas 

Wilmington-Catalina  Airline,  Ltd.,  Catalina  Airport, 
Avalon,  California 

(List  of  scheduled  air  carriers — January  16,  1940) 

,  You  and  each  of  you  are  hereby  notified  that  the  under¬ 
signed  Essair,  Inc.,  intends  to  file  immediately  with  the 
Civil  Aeronautics  Authority  an  amendment  to  its  present 
application,  Civil  Aeronautics  Authority  Docket  No.  206, 
for  a  permanent  “  Certificate  of  Convenience  and  Neces¬ 
sity”  under  Section  401(d)(1)  of  the  Civil  Aeronautics 
Act  of  1938,  authorizing  the  undersigned  to  engage  in  air 
transportation  with  respect  to  persons,  property  and  mail 
in  scheduled  operations,  said  amended  application  drawn 
as  follows : 

(1)  Designating  either  Garden  City,  Kansas  or  Albu¬ 
querque,  New  Mexico  as  northern  terminals  of  our  route 
instead  of  Amarillo,  Texas  (if  Albuquerque,  New  Mexico 
is  selected,  Amarillo,  Texas  would  be  omitted  from  our 
route) ;  (2)  for  the  portion  of  our  route  from  Lubbock, 
Texas  to  Austin,  Texas  (said  portion  lying  wholly  within 
the  State  of  Texas)  operation  either  (a)  non-stop  from 
Lubbock  to  Austin  or  (b)  with  Abilene  as  an  intermediate 
stop  or  (c)  with  Big  Spring  and  San  Angelo  as  interme¬ 
diate  stops;  (3)  no  change  in  our  route  between  Austin, 
Texas  and  Houston,  Texas ;  and  (4)  pending  final  action  by 
Civil  Aeronautics  Authority  on  granting  a  permanent 
“Certificate  of  Convenience  and  Necessity”  to  applicant, 
applicant  respectfully  requests  temporary  authority  at 
once  to  operate  either  a  one-stop  daily  round-trip  or  a  non¬ 
stop  daily  round-trip  service  for  passengers  and  property 
(and  also  mail  if,  as,  and  when  so  designated  by  the  Post 


Office  Department)  from  Albuquerque,  New  Mexico 
Houston,  Texas. 

Dated :  March  4, 1940. 

ESSAIR,  INC. 

.  Republic  Bank  Building 

Dallas,  Texas 

By  S.  W.  Marshall,  Jr. 
President 

*•#**•••• 
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Application  of  Transcontinental  &  Western  Air,  Inc.  for 
Permanent  Certificate  of  Convenience  and  Necessity  Under 
Section  401(d)(1)  of  the  Civil  Aeronautics  Act  of  1938. 

Routes  and  Services  Covered  by  Application 

Scheduled  operations  (persons,  property  and  mail)  be¬ 
tween  the  terminal  point  Amarillo,  Texas,  and  the  terming  1 
point  Houston,  Texas,  via  the  intermediate  points  Lubbocl;, 
Texas,  Abilene,  Texas,  and  Austin,  Texas,  and  between  the 
terminal  point  Abilene,  Texas,  and  the  terminal  point 
Dallas,  Texas,  via  the  intermediate  point  Fort  Worth, 
Texas. 

Name,  Title  and  Address  of  Persons  to  Whom  Communi 
cations  from  the  Authority  are  to  be  sent : 

Jack  Frye,  President, 

Transcontinental  &  Western  Air,  Inc., 

No.  10  Richards  Road, 

Kansas  City,  Missouri 

and 

Chadbourne,  Wallace,  Parke  &  Whiteside, 
Attorneys , 

25  Broadway, 

New  York,  N.  Y. 
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158  To  the  Honorable,  the  Civil  Aeronautics  Authority: 

The  Applicant,  Transcontinental  &  Western  Air, 
Inc.,  respectfully  submits  to  the  Authority  the  following: 

1.  The  name  of  the  Applicant  is  Transcontinental  & 
Western  Air,  Inc.  The  Applicant  is  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State  of  Dela¬ 
ware,  with  its  principal  offices  located  at  No.  10  Richards 
Road,  Kansas  City,  Missouri. 

2.  The  Applicant  is  a  citizen  of  the  United  States  as  de¬ 
fined  by  Section  1(13)  of  the  Civil  Aeronautics  Act  of  1938; 
the  President  of  the  Applicant  is  a  citizen  of  the  United 
States ;  two-thirds  or  more  of  the  Board  of  Directors  of  the 
Applicant  are  citizens  of  the  United  States;  the  managing 
officers  of  the  Applicant  are  citizens  of  the  United  States; 
and  at  least  seventy-five  per  cent,  of  the  voting  interest  of 
the  Applicant  is  owned  or  controlled  by  persons  who  are 
citizens  of  the  United  States  (or  of  one  of  its  possessions). 
The  Applicant  is  prepared  to  furnish  such  proof  as  may  be 
i  necessary  or  desirable  to  establish  such  facts  set 

159  forth  above. 

3.  The  Applicant  holds  permanent  certificates  of 
public  convenience  and  necessity  authorizing  the  Applicant 
to  engage  in  air  transportation  with  respect  to  persons, 
property  and  mail,  as  follows : 

(a)  Route  2 — Between  the  co-terminal  points  New  York, 
N.  Y.,  and  Newark,  N.  J.,  the  intermediate  points  Philadel¬ 
phia,  Pa.,  Harrisburg,  Pa.,  Pittsburgh,  Pa.,  Columbus, 
Ohio,  Dayton,  Ohio,  Indianapolis,  Ind.,  St.  Louis  Mo., 
Kansas  City,  Mo.,  Wichita,  Kans.,  Amarillo,  Tex.,  Albu¬ 
querque,  N.  M.,  Winslow,  Ariz.,  and  Boulder  City,  Nev.,  and 
the  terminal  point  Los  Angeles  Calif. 

(b)  Route  36 — Between  the  terminal  point  Dayton,  Ohio, 
the  intermediate  point  Fort  Wayne,  Ind.,  and  the  terminal 
point  Chicago,  HI. 

(c)  Route  37 — Between  the  terminal  point  Winslow, 
Ariz.,  the  intermediate  points  Boulder  City,  Nev.,  Las 
Vegas,  Nev.,  Fresno,  Calif.,  and  Oakland,  Calif,  (except 
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with  respect  to  mail),  and  the  terminal  point  San  Franeisc^), 
Calif. 

(d)  Route  53 — Between  the  terminal  point  Phoenix, 
Ariz.,  the  intermediate  points  Prescott,  Ariz.,  Kingman, 
Ariz.,  and  the  terminal  point  Las  Vegas,  Nev. 

(e)  Route  44 — Between  the  terminal  point  Kansas  City, 
Mo.,  the  intermediate  point  Chicago,  Ill.,  and  the  co-ter¬ 
minal  points  Newark,  N.  J.,  and  New  York,  N.  Y.,  and  be¬ 
tween  the  terminal  point  Kansas  City,  Mo.,  the  interme¬ 
diate  point  Chicago,  Ill.,  and  the  terminal  point  Pittsburgh, 
Pa. 

4.  The  Applicant  requests  the  issuance  to  it  of  a  perma¬ 
nent  certificate  of  public  convenience  and  necessity  author¬ 
izing  the  Applicant  to  engage  in  the  scheduled  transporta¬ 
tion  of  persons,  property  and  mail  between  the  terminal 
point  Amarillo,  Tex.,  the  intermedite  points  Lubbock,  Texj., 
Abilene,  Tex.,  and  Austin,  Tex.,  and  the  terminal  poirit 
Houston,  Tex.,  and  between  the  terminal  point  Abilemp, 

Tex.,  the  intermediate  point  Fort  Worth,  Tex.,  and 
160  the  terminal  point  Dallas,  Tex.  The  approximate 
distance  between  Amarillo,  Tex.,  and  Houston,  Tex., 
over  the  route  on  which  the  Applicant  proposes  to  operate 
is  598  miles,  and  the  approximate  distance  between  Abilene, 
Tex.,  and  Dallas,  Tex.,  is  168  miles. 

5.  The  map  attached  hereto  and  marked  Exhibit  A, 
drawn  approximately  to  scale,  shows  the  terminal  points 
covered  by  this  application  proposed  to  be  served  by  tqe 
Applicant,  the  approximate  distances  between  such  poinjs 
on  the  routes  to  be  operated  by  the  Applicant,  and  the  inter¬ 
connecting  air  carriers  at  all  such  points.  The  map  attached 
hereto  and  marked  Exhibit  B  shows  all  the  terminal  and 
intermediate  points  presently  served  by  the  Applicant,  a^l 
air  transportation  operations  serving  the  points  covered 

•  by  this  application,  the  approximate  routes  providing  addi¬ 
tional  service  to  any  of  such  points  for  which  the  Applicant 
has  reason  to  believe  applications  have  been  made  or  ai^e 
about  to  be  made,  and  the  types  of  service  rendered  by  sucji 
existing  and  prospective  carriers. 
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i  6.  A  general  description  of  all  landing  areas  (as  defined 
in  Section  1(22)  of  the  Civil  Aeronautics  Act  of  1938)  along 
the  route  proposed  to  be  operated  by  the  Applicant  and  a 
statement  of  their  adequacy  for  the  type  of  aircraft  which 
the  Applicant  proposes  to  use  thereon,  is  contained  in  the 
schedule  attached  hereto  and  marked  Exhibit  C. 

7.  Attached  hereto  as  Exhibit  D  is  a  general  description 
of  all  existing  air  navigation  facilities  along  the  route  cov¬ 
ered  by  this  application  proposed  to  be  used  by  the 
Applicant. 

161  8.  The  Applicant  has  made  a  careful  study  of  the 

terrain,  navigational  aids  and  landing  facilities  over 
this  proposed  route,  and  prior  to  the  inauguration  of  any 
scheduled  operation  over  the  proposed  route,  all  necessary 
flight  personnel  and  flight  superintendents  will  be  qualified 
to  operate  over  such  route. 

i  9.  The  Applicant  proposes  to  conduct  day  visual  contact 
operation  over  the  Amarillo-Houston  sector  of  the  pro¬ 
posed  route.  The  Abilene-Dallas  sector  lies  on  CAA  Green 
Airway  #4  and  day  and  night  contact  and  instrument 
operation  may  be  conducted  on  this  sector. 

The  terrain  between  the  points  covered  by  this  applica¬ 
tion  is  reasonably  flat  and  level  and  is  similar  to  the  terrain 
on  Applicant’s  present  operation  between  Kansas  City, 
Mo.,  and  Amarillo,  Tex. 

i  The  Applicant  is  not  aware  of  any  unusual  meteorologi¬ 
cal  or  other  conditions  prevalent  in  this  region  that  might 
be  expected  to  interfere  with  the  safety  or  regularity  of 
the  proposed  operation. 

10.  The  Applicant  proposes  to  use  in  the  service  over  the 
route  covered  by  this  application  three  Douglas  DC-3  air¬ 
craft.  Attached  hereto  and  marked  Exhibit  E  is  a  state¬ 
ment  setting  forth  a  description  of  each  such  aircraft  which 
the  Applicant  now  owns  and  a  description  of  the  appliances 
with  which  each  such  aircraft  is  equipped.  The  average 
book  value  of  such  Douglas  DC-3  aircraft  is  approximately 
$72,500.  The  Applicant  proposes  to  acquire  additional 
Douglas  DC-3  aircraft  for  use  in  its  system  operations. 
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Such  Douglas  DC-3  aircraft  would  be  similar  to  the  Doug¬ 
las  DC-3  aircraft  now  owned  by  the  Applicant  and  woul 
be  similarly  equipped-  It  is  expected  that  each  df 

162  such  aircraft  would  cost  approximately  $115, 00(). 
The  Applicant  will  make  use  of  aircraft  which  it 

owns  and  those  which  it  would  so  acquire  as  regular  and 
reserve  aircraft  on  the  proposed  route.  In  connection  with 
these  operations  the  Applicant  will  likewise  make  use  of  its 
supply  of  reserve  aircraft  engines,  propellers,  appliances 
and  other  materials  now  on  hand  as  such  supply  is  aug¬ 
mented  from  time  to  time.  None  of  the  aircraft  of  the  Ap¬ 
plicant  and  no  reserve  equipment  would  be  specificall; 
allocated  to  the  proposed  service. 

11.  Attached  hereto  and  marked  Exhibit  F  are  scheduled 
which  it  would  be  possible  for  the  Applicant  to  operate  it 
if  were  presently  authorized  to  engage  in  air  transporta¬ 
tion  over  the  proposed  route.  Such  schedules  make  con¬ 
nections  with  certain  existing  and  proposed  schedules  o:? 
the  Applicant  and  other  air  carriers  and  if  such  existing 
schedules  are  changed  before  operations  over  the  proposed 
route  are  commenced,  the  schedules  of  the  Applicant  over 
the  proposed  route  would  be  changed  accordingly.  The 
Applicant  proposes  to  fly  similar  schedules  at  the  end  o 
the  first  year  of  operations  to  those  flown  at  the  beginnin: 
of  operations,  unless  the  transportation  of  the  mail  and 
the  public  convenience  and  necessity  otherwise  require. 

12.  The  poulation  of  the  City  of  Amarillo,  Tex^  is  ap 
proximately  50,000,  and  the  population  of  the  trade  area 
of  which  it  is  the  center  is  approximately  250,000.  The 
population  of  the  City  of  Lubbock,  Tex.,  is  approximately 
25,000,  and  the  population  of  the  trade  area  of  which  it  is 

the  center  is  approximately  150,000.  The  population 

163  of  the  City  of  Abilene,  Tex.,  is  approximately  25,000, 
and  the  population  of  the  trade  area  of  which  it  is 

the  center  is  approximately  175,000.  The  population  of  the 
City  of  Austin,  Tex.,  is  approximately  60,000,  and  the  popu¬ 
lation  of  the  trade  area  of  which  it  is  the  center  is  approxi- 
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mately  185,000.  The  population  of  the  City  of  Houston, 
Tex.,  is  approximately  300,000,  and  the  population  of  the 
trade  area  of  which  it  is  the  center  is  approximately 
700,000.  The  population  of  the  City  of  Fort  Worth,  Tex., 
is  approximately  170,000,  and  the  population  of  the  trade 
area  of  which  it  is  the  center  is  approximately  370,000. 
The  population  of  the  City  of  Dallas,  Tex.,  is  approxi¬ 
mately  270,000,  and  the  population  of  the  trade  area  of 
which  it  is  the  center  is  approximately  580,000.  The  popu¬ 
lation  to  be  served  by  the  proposed  route  would  include  not 
only  the  population  of  these  cities  and  trade  areas,  but  the 
population  of  all  cities  along  the  routes  presently  operated 
by  the  Applicant  and  of  all  the  trade  areas  of  which  any 
of  such  cities  are  the  center,  since  service  over  the  proposed 
route  would  make  connections  with  all  other  cities  served 
by  the  Applicant. 

Attached  hereto  and  marked  Exhibit  G  is  a  schedule 
showing  for  each  of  the  first  five  years  of  operation  over 
the  proposed  route  estimates  of  (A)  the  amount  of  traffic 
(except  mail)  the  Applicant  will  receive  in  each  class  of 
service  to  be  rendered;  (B)  its  gross  revenues  in  dollars 
from  each  such  class  of  traffic;  and  (C)  the  net  profit  from 
such  operations  after  depreciation  and  taxes,  but  before 
interest.  Such  exhibit  does  not  give  effect  to  the  fair  and 
Reasonable  rate  of  compensation  which  may  be  awarded  by 
the  Authority  for  the  transportation  of  the  mail  over  the 
proposed  route. 

164  13.  The  Applicant  has  operated  as  an  air  carrier 

for  a  period  of  at  least  three  years  immediately  prior 
to  the  filing  of  this  application.  It  is  not  contemplated  that 
any  additional  financing  will  be  needed  in  connection  with 
the  proposed  operations. 

'  14.  The  Applicant  and  its  predecessors  have  been  en¬ 
gaged  in  scheduled  transcontinental  air  transportation  for 
a  period  in  excess  of  ten  years.  The  principal  officers  and 
employees  of  the  Applicant  are  thoroughly  qualified  and 
experienced  in  the  management  of  an  air  transportation 
system. 
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15.  The  Applicant  has  no  reasonable  grounds  for  believ¬ 
ing  that  any  prson  intends  to  apply  for  a  certificate  cov¬ 
ering  any  part  of  its  proposed  route,  except  that  the  Appli¬ 
cant  is  advised  that :  Continental  Airlines,  Inc.  has  applied 
for  a  certificate  of  convenience  and  necessity  authorizing 
air  transportation  between  Pueblo,  Colo.,  and  El  Paso, 
Tex.,  via  various  intermediate  points,  including  Amarillo, 
Tex.,  and  Lubbock,  Tex. ;  Braniff  Airways,  Inc.  has  applied 
for  a  certificate  of  convenience  and  necessity  authorizing 
air  transportation  between  Denver,  Colo.,  and  Laredo,  Tex., 
via  various  intermediate  points,  including  Amarillo,  Tex., 
and  Lubbock,  Tex.;  Essair,  Inc.  has  applied  for  a  certifi¬ 
cate  of  convenience  and  necessity  authorizing  air  transpor¬ 
tation  between  Amarillo,  Tex.,  and  Houston,  Tex.,  via 
Lubbock,  Big  Spring,  San  Angelo  and  Austin,  Tex. 

16.  There  are  no  facts  not  elsewhere  disclosed  in  this 
application  which  are  known  to  the  Applicant  and  to  the 

persons  verifying  this  application  which  tend  to 
165  show  a  probability  (A)  that  the  proposed  operations 

could  not  or  would  not  be  conducted  with  a  high  de¬ 
gree  of  safety  to  the  traveling  public,  or  (b)  that  the  cost 
to  the  Government  for  transporting  of  the  mail,  in  order  to 
enable  the  proposed  operation  to  be  financially  successful, 
would  be  excessive,  or  (C)  that  the  granting  of  a  certificate 
of  convenience  and  necessity,  as  herein  requested,  would 
deprive  other  air  carriers  of  substantial  parts  of  their 


revenues. 

17.  The  Applicant  is  causing  notice,  a  copy  of  which  is 
attached  hereto  and  marked  Exhibit  H,  of  its  intention  to 
file  this  application  to  be  served  upon  each  scheduled  air 
carrier  shown  on  the  list  of  such  air  carriers  issued  by  the 
Authority  on  January  16,  1940.  Service  of  such  notice  is 
being  made  upon  all  such  air  carriers  by  mailing  a  copy 
thereof  to  each  such  carrier  by  registered  mail,  postpaid, 
on  March  11, 1940. 

Wherefore,  the  Applicant  prays  that  the  Authority  issue 
to  the  Applicant  a  permanent  certificate  of  public  conven- 
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ience  and  necessity  authorizing  the  Applicant  to  engage  in 
the  scheduled  transportation  of  persons,  property  and  mail 
between  the  terminal  point  Amarillo,  Tex.,  the  intermediate 
points  Lubbock,  Tex.,  Abilene,  Tex.,  and  Austin,  Tex.,  and 
the  terminal  point  Houston,  Tex.,  and  between  the  terminal 
point  Abilene,  Tex.,  the  intermediate  point  Fort 
166  Worth,  Tex.,  and  the  terminal  point  Dallas,  Tex.,  as 
herein  requested. 

i  Respectfully  submitted, 

TRANSCONTINENTAL  &  WESTERN  AIR,  INC., 

1  By  JACK  FRYE 

i  President 

By  L.  G.  FRITZ 

i  Vice  President  in 

i  Charge  of  Operations 

By  E.  LEE  TALMAN 

Vice  President  and  Treasurer 

CHADBOURNE,  WALLACE, 

PARKE  &  WHITESIDE, 

Attorneys  for  Appellant, 

1  Office  and  Post  Office  Address: 

No.  25  Broadway, 

New  York,  N.  Y. 


EXHIBIT  A 


TRANSCONTINENTAL  &  WESTERN  AIR,  INC. 

MAP  SHOWING  PROPOSED  TERMINAL  &  INTERMEDIATE  POINTS  TO 
BE  SERVED  BY  PROPOSED  EXTENSION 

SCALE  I*  -  48  MILES 
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58  Received 

Apr  1  3  47  PM  ’40 
Civil  Aeronautics 
Authority 

Before  The 

Civil  Aeronautics  Authority 

Applicant : 

Braniff  Airways,  Inc.,  Oklahoma  City,  Oklahoma 
Supplement  to  Amended  Application  for : 

Permanent  certificate  of  convenience  and  necessity 
under  Section  401(b)  of  the  Civil  Aeronautics  Act. 
Route : 

Denver,  Colorado,  via  Colorado  Springs,  and  Pueblo, 
Colorado,  Amarillo,  Lubbock,  Big  Spring,  San  Angelo 
and  San  Antonio,  to  Laredo,  Texas;  and  Lubbock  via 
Austin  and  Abilene  to  Houston,  Texas. 

Services  to  be  performed: 

Scheduled  air  transportation  of  rail,  passengers  and 
property. 

Name  of  persons  to  whom  correspondence  should  be 
addressed : 

C.  G.  Adams;  Secretary-Treasurer 
Braniff  Airways,  Inc. 

Braniff  Building, 

Oklahoma  City,  Oklahoma, 
and 

Roger  J.  Whiteford 
815  15th  Street,  N.  W., 

Washington,  D.  C. 

•  ••••••••• 

59  Supplement  to  Amended  Application 

Docket  No.  193 

(Original  Filed  February  28, 1939) 

This  supplement  is  for  the  purpose  of  adding  stops  at 
Abilene,  Austin  and  Houston,  Texas  to  the  proposed  route 
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from  Denver,  Colorado  via  Colorado  Springs  and  Pueblo, 
Colorado,  Amarillo,  Lubbock,  Big  Spring,  San  Angelo  and 
San  Antonio  to  Laredo,  Texas.  Revenues  and  expenses  as 
shown  in  an  exhibit  attached  to  the  above  titled  amended 
application  are  revised  in  order  to  provide  for  additional 
revenues  and  expenses  occasioned  by  adding  the  above  stops. 

Information  is  given  regarding  the  Abilene,  Austin  and 
Houston  Airports  supplementing  the  information  shown  on 
Pages  2  to  7  inclusive. 

Schedules,  including  the  above  stops,  are  given  to  replace 
or  supplement  those  shown  on  pages  10  and  11. 

The  type  of  service  proposed  is  visual  contact  daylight 
operation  in  transportation  by  air  of  mail,  passengers  and 
property  on  daily  scheduled  operations  between  Lubbock, 
via  Abilene  and  Austin  to  Houston,  Texas,  in  addition  to 
the  points  shown  on  the  original  amended  application. 

Revised  maps  are  attached  hereto  as  Exhibits  A  &  B, 
drawn  to  the  approximate  scale  indicated,  showing  all  ter¬ 
minal  and  intermediate  points  to  be  served,  also  showing 
approximate  mileages  between  intermediate  points  and  the 
principal  overall  distances.  The  maps  indicate  by  self- 
explanatory  references  the  points  now  being  served  by 
other  air  carriers  from  their  principle  terminals  to  the  ter¬ 
minal  or  intermediate  points  of  the  route  herein  described, 
and  proposed  services  of  which  applicant  has  knowledge  or 
belief. 

60  Supplement  to  Section  6 

Pages  2-7  inclusive 

Houston,  Texas — Terminal 

(a)  Howard  Hughes  Airport 

(b)  9V2  miles  NE  on  highway 

(c)  Municipal 

(d)  53  ft.  S.  L. 

(e)  Rectangular,  6828  ft.  by  4265  ft. 

i  (f)  Three  runways:  4500  ft.  x  150  ft.  N/S  and  NW/SE, 
i  4265  ft.  E/W 
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(g)  125  ft.  derrick  3  miles  NE,  125  ft.  water  tower  1  mife 
NE 

(h)  Beacon,  boundary,  range,  obstruction,  landing  floods 

(i)  Yes 

(i)  No 

(k)  Civil  Aeronautics  Authority  Radio  Range  Station 

KCAU,  operating  on  332  kcs.;  identifying  signal 
“HU”  ( . -) 

(l)  Yes 

Sealy,  Texas — Intermediate  Field 

(a)  Sealy  Intermediate  Field 

(b)  Three  miles  N  of  town  on  W  side  of  highway 

(c)  Marked  auxiliary 

(d)  210  ft.  s.l. 

(e)  3000  ft.  N/S;  2500  ft.  E/W 

(f)  Ditch  on  South 

(g)  Windsock  on  East  boundary 

(h)  None 

(i)  None 

(j)  None 

(k)  None 

(l)  None 

Giddings,  Texas — Intermediate  Field 

(a)  Giddings  Airport 

(b)  One  mile  S  of  town;  E  of  RR 

(c)  Municipal 

(d)  510  ft.  s.l. 

(e)  Irregular,  3400  ft.  x  2700  ft.  x  1500  ft. 

(f)  House  and  bam  to  E,  trees  to  S 

(g)  Windsock  on  west  edge 

(h)  None 

(i)  Day  only — in  town 

(j)  No 

(k)  No 

(l)  No 
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Austin,  Texas — Intermediate  Stop 

(a)  Robert  Mueller  Airport 

(b)  Adjoins  city  on  NE 

(c)  Municipal 

(d)  552  ft.  s.1. 

i  (e)  Rectangular,  2600  ft.  by  5150  ft. 

I  (f)  Two  runways;  2150  ft.  NW/SE,  3000  ft.  N/S 

(g)  Poles  to  N  and  NE,  tower  3  miles  WNW 

i  (h)  Beacon,  boundary,  obstruction,  landing  floods 
(i)  Yes 
(J)  No 

(k)  Civil  Aeronautics  Authority  Radio  Range  Station 
KEAQ  operating  on  281  kcs.  Identifying  signal 
“XN” 

(l)  Yes 

61  Lampasas,  Texas — Intermediate  Field 

(a)  Rollins — Dounell  Airport 

(b)  Two  miles  W  of  town 

(c)  Private 

(d)  1100  ft.  s.l. 

(e)  L-sbaped;  2000  ft.  NE/SW;  2500  ft.  N/S 
!  (f )  Poles  to  S ;  bill  to  SW ;  hangar  to  E 

i  (g)  1 ‘  LAMP  AS  AS”  embedded  in  field 

(h)  None 

(i)  Yes 

(j)  No 

(k)  No 

(l)  Yes 

Brownwood,  Texas — Intermediate  Field 

(a)  Brownwood  Airport 

(b)  Four  miles  N,  W  of  highway 

(c)  Auxiliary 

(d)  1400  ft.  s.l. 

(e)  Rectangular,  3300  ft.  by  2600  ft. 

(f)  House  to  E,  trees  to  N,  S,  W 
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(g)  None 

(h)  None 

(i)  In  town  only 

(j)  No 

(k)  No 

(l)  No 

Abilene,  Texas — Intermediate  Field 

(a)  Abilene  Air  Terminal 

(b)  Three  miles  SE  on  N  side  of  highway 

(c)  Municipal 

(d)  1750  ft.  s.l. 

(e)  Rectangular,  3500  ft.  by  3900  ft. 

(f)  Three  runways:  3500  ft.  E/W;  NW/SE,  3895  N/S 

(g)  Poles  to  S,  buildings  S  center  edge  of  field,  120  ft. 
towers  2  miles  N 

(h)  Beacon,  boundary,  obstruction,  range,  landing  flood^ 

(i)  Yes 

(j)  No 

(k)  Civil  Aeronautics  Authority  Radio  Range  Station 
KCCQ,  operating  on  206  kcs;  identifying  signal 
“AP” 

(l)  Yes 

Rotan,  Texas — Intermediate  Field 

(a)  Rotan  Airport 

(b)  Two  miles  NW,  W  of  highway 

(c)  Auxiliary 

(d)  1876  ft.  s.l. 

(e)  L-shaped,  2600  ft.  N/S  by  2600  ft.  NE/SW 

(f)  Scattered  trees 

(g)  Windsock  in  E  corner;  circle  in  center 

(h)  None 

(i)  In  town  only 

(j)  No 

(k)  None 

(l)  No 
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62  Post,  Texas — Intermediate  Field 

(a)  Post  Airport 

(b)  Three  miles  NW;  N  of  highway 

(c)  Auxiliary 

(d)  2600  ft.  si. 

(e)  V-shaped,  2550  ft.  N/S,  2500  ft.  NW/SE 

(f )  Hills  to  W.  Scattered  trees  and  brush  on  all  borders 

(g)  Windsock  in  E  corner;  circle  in  center 

(h)  None 

(i)  In  town  only 

(3)  No 

(k)  No 

(l)  No 

Lubbock,  Texas — Terminal 

(a)  Lubbock  Airport 

(b)  Four  and  one-half  miles  N 

(c)  Municipal 

(d)  324i  ft.  S.L. 

(e)  Square,  3000  ft.  by  3000  ft. 

i  (f)  Entire  field  available — no  runways 

(g)  Poles  600  ft.  W 

(h)  Beacon,  boundary,  landing  floods 

(i)  Yes 

(j)  No 

(k)  No 

(l)  Yes 

The  estimate  for  the  first  five  years  of  the  amount  of 
traffic  the  Applicant  will  receive  in  each  class  of  service  to 
be  rendered  and  its  gross  revenues  from  each  such  class  of 
traffic,  and  the  net  profit  from  all  operations  after  deprecia¬ 
tion  and  general  taxes,  but  before  State  and  Federal  In¬ 
come  Taxes  is  attached  hereto  as  Exhibit  D. 

Applicant  requests  permission  to  alter,  revise  or  correct 
these  estimates,  if  necessary,  at  or  prior  to  the  hearing  on 
this  application. 


Ol  CO  to  to  to  >-> 
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Supplement  to  Section  6  Page  7 


Additional  Air  Navigation  Facilities,  supplemental 
those  shown  on  Page  7,  Section  6,  are  as  follows : 


to 


Location 
Austin,  Texas 
Houston,  Texas 
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Facility 

Full  Power  Range 
Full  Power  Range 

Supplement  to  Page  8 


Operated  By 
C.A.A. 
C.A.A. 


The  terrain  over  the  portion  of  the  route  from  Lubbock. 
Texas  to  Houston,  Texas  is  in  general  sloping  plain,  from 
Lubbock  at  3.251  feet  to  Houston  at  49  feet. 


Supplement  to  General  Comments 
Page  10 


Sufficient  personnel  are  to  be  stationed  at  Lubbock,  Aqi 
lene,  and  Houston,  to  properly  handle  our  equipment.  Alsj 
the  following  radio  equipment  will  be  stationed  at : 


o. 


Abilene — 500  Watts  Transmitter 
Austin — 100  Watts  Transmitter 
Houston — 1000  Watts  Transmitter 


SUPPLEMENT  TO  SCHEDULES  SHOWN  ON 
PAGE  10,  SECTION  11 


:45  pm 
:20  pm 
:25  pm 
:50  pm 
:00  pm 
:41  pm 


2:47  pm 


3:49  pm 
3:59  pm 
5:15  pm 
5:25  pm 
6:28  pm 


South  Bound 

North  Boui 

id 

Read  Down 

Schedules 

Read  Up 

9:45  am 

LV 

Denver 

(MT) 

AR 

1:40  pm 

6:21  pm 

10:20  am 

AR 

Colorado  Springs 

a 

LV 

1:05  pm 

5:46  pm 

10:25  am 

LV 

i  t  a 

i  t 

AR 

1 : 00  pm 

5:41  pm 

10:50  am 

AR 

Pueblo 

a 

LV 

12:35  pm 

5 : 16  pm 

11:00  am 

LV 

4  4 

a 

AR 

12:25  pm 

5:06  pm 

1:41  pm 

AR 

Amarillo 

(CT) 

LV 

11:44  am 

4:25  pm 

1:51  pm 

LV 

4  4 

a 

AR 

11:34  am 

2:38  pm 

AR 

Lubbock 

a 

LV 

10:47  am 

2:43  pm 

LV 

4  4 

t  t 

AR 

10:42  am 

10:41  am 

3 :27  pm 

AR 

Big  Spring 

a 

LV 

9:58  am 

3 :37  pm 

LV 

n 

t  t 

AR 

9:48  am 

4 : 16  pm 

AR 

San  Angelo 

a 

LV 

9 : 19  am 

4:21  pm 

LV 

a 

1 1 

AR 

9:04  am 

5:37  pm 

AR 

San  Antonio 

tt 

LV 

7 :48  am 

5:47  pm 

LV 

i  i 

4  t 

AR 

7:38  AM 

6 : 45  pm 

AR 

Laredo 

44 

LV 

6:40  AM 

AR 

Abilene 

4  4 

LV 

9:39  am 

LV 

4  4 

4  4 

AR 

9:29  am 

AR 

Austin 

44 

LV 

8 : 13  am 

LV 

4  4 

4  4 

AR 

8:03  am 

AR 

Houston 

(CT) 

LV 

7:00  am 
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The  proposed  schedules  would  be  subject  to  such  changes 
as  might  be  requested  by  the  Post  Office  Department  at  the 
time  of  the  inauguration  of  service  to  assure  the  most  de¬ 
sirable  connections. 

64  Connections 

At  Denver : 

To  and  from  Salt  Lake  City,  West  and  Northwest  Coast 
and  Northwest  Parks  area  via  United  Air  Lines  and 
its  connecting  air  carriers  west  from  Denver. 

To  and  from  Cheyenne  via  United  Air  Lines,  and  Bill¬ 
ings,  and  Huron  and  other  cities  along  the  routes  of 
Inland  Air  Lines  via  connection  with  United  Air  Lines 
North  from  Denver. 

To  and  from  Omaha  and  other  cities  along  the  route  of 
United  Air  Lines  East  from  Denver. 

(Proposed  New  Service)  To  and  from  Salina,  Topeka 

,  and  Kansas  City,  for  which  application  for  Certificate 
of  Convenience  and  Necessity  has  been  filed  with  the 
Civil  Aeronautics  Authority  by  Braniff  Airways,  Inc. 
At  Pueblo : 

To  and  from  Colorado  Springs  and  other  cities  along 

,  the  route  of  Continental  Air  Lines  north  and  southwest 
from  Pueblo. 

To  and  from  LaJunta,  Garden  City  and  other  cities  along 
the  route  of  Continental  Air  Lines  east  from  Pueblo. 

i 

At  Amarillo : 

To  and  from  Albuquerque  and  cities  west  thereof  along 
the  route  of  TWA. 

To  and  from  Wichita  and  cities  east  thereof  along  the 
route  of  TWA. 

To  and  from  Wichita  Falls,  Fort  Worth,  Dallas  and  other 
cities  south  thereof  along  the  route  of  Braniff  Airways, 
Inc.,  and  cities  east  of  Dallas  by  connection  with  Delta 
Air  Lines  east  thereof. 

(Proposed  New  Service)  To  and  from  Oklahoma  City, 
Memphis  and  Atlanta,  for  which  route  application  has 


63 


been  filed  and  hearing  has  been  held  for  Certificate 
Convenience  and  Necessity  from  the  Civil  Aeronautics 
Authority  by  Braniff  Airways,  Inc. 

At  Big  Spring: 

To  and  from  El  Paso  and  cities  west  thereof  along  the 
route  of  American  Airlines. 

To  and  from  Abilene  and  cities  east  thereof  along  the 
route  of  American  Airlines. 

At  San  Antonio: 

To  and  from  Corpus  Christi  and  Brownsville  via  Braniff 
Airways,  and  Mexico,  Central  and  South  American  via 
Pan  American  Airways  connection  at  Browmsville. 

To  and  from  Houston  and  Galveston  via  Braniff  Airways. 

To  and  from  New  Orleans  and  other  cities  along  the  route 
of  Eastern  Air  Lines  east  from  San  Antonio. 

At  Laredo : 

To  and  from  Monterrey  and  Mexico  City  via  railroad. 
At  Abilene : 

To  and  from  Big  Spring,  El  Paso  and  cities  west  thereof 
along  the  route  of  American  Airlines. 

At  Austin : 

To  and  from  San  Antonio  and  cities  south  thereof  along 
the  route  of  Braniff  Airways. 

At  Houston: 

To  and  from  Galveston  via  Braniff  Airways. 

To  and  from  New  Orleans  and  cities  east  thereof  along 
the  route  of  Eastern  Air  Lines,  and  Pennsacola  and 
cities  east  thereof  along  the  route  of  National  Air 
Lines  by  a  connection  with  Eastern  Air  Lines  at  New 
Orleans. 

65  Supplement  to  Page  12,  Section  12 

The  following  is  an  estimate  of  the  population  served  by 
the  route  proposed  in  this  supplement  and  the  source  of  the 
estimate : 
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Corporate 

Area 


Metropolitan 

Area 


Trade 

Area 


Abilene,  Texas  29,0001 

Austin,  Texas  91,9873 

Houston,  Texas  396,462s 


32,0001 

91,987* 

396,462* 


369, 4202 
512,972 
2,284,640° 


*  Xo  stimate  of  Metropolitan  Area  made, 
i  i  Estimate  by  Abilene  Chamber  of  Commerce. 

2  Estimate  by  Abilene  Chamber  of  Commerce,  including  twenty-six  neighbor¬ 
ing  counties. 

3  Estimate  by  Austin  Chamber  of  Commerce  based  on  193S  city  directory 
count. 

4  Estimate  by  Austin  Chamber  of  Commerc,  including  twenty-four  neighbor¬ 
ing  counties. 

3  Estimate  by  Houston  Chamber  of  Commerce  based  on  increase  in  utilities 
connections. 

e  Estimate  by  Houston  Chamber  of  Commerce  of  trade  territory,  using  1930 
census  figures. 

66  The  estimate  for  the  first  five  years  of  the  amount 
of  traffic  the  Applicant  will  receive  in  each  class  of 
service  to  be  rendered  and  its  gross  revenues  from  each 
such  class  of  traffic,  and  the  net  profit  from  all  operations 
after  depreciation  and  taxes,  but  before  interest  are  at¬ 
tached  to  this  application  as  Exhibit  “D”. 

The  Applicant  has  this  day  caused  a  notice  of  its  inten¬ 
tion  to  file  the  supplemental  application  herein  with  the 
Civil  Aeronautics  Authority  to  be  served  upon  each  of  the 
scheduled  air  carriers  (except  the  Applicant)  whose  names 
appear  in  the  list  of  such  carriers  issued  by  the  Civil  Aero¬ 
nautics  Authority  on  or  about  March  15,  1940,  pursuant  to 
Clause  (6)  of  Paragraph  (j)  of  its  Regulation  401-B-l,  by 
mailing  to  each  scheduled  air  carrier  on  the  date  hereon, 
by  registered  mail,  postpaid  and  properly  addressed,  a 
copy  of  the  notice  attached  hereto  and  made  a  part  hereof 
as  Exhibit  C. 

Wherefore,  Applicant  prays  that  the  Authority  issue  to 
Applicant  a  certificate  of  public  convenience  and  necessity, 
authorizing  it  to  engage  in  air  transportation  of  mail,  pas¬ 
sengers  and  property  between  the  terminals  and  interme¬ 
diate  points  aforesaid,  and  for  such  other  and  further  au¬ 
thority  as  the  circumstances  may  warrant. 
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The  Applicant  further  prays  that  there  be  incorporated 
in  said  Certificate  a  provision  authorizing  the  Applicant  to 
utilize  the  services  of  Railway  Express  Agency,  Inc.,  a 
Delaware  Corporation,  as  an  independent  contractor  in  dis  ¬ 
charging  its  duties  as  a  common  carrier  of  property  by  air  ¬ 
craft  other  than  the  actual  transportation  thereof  from 
air  port  to  air  port,  and  that  such  certificate  contain  such 
other  terms  and  conditions  as  may  be  required  by  the  Civil 
Aeronautics  Act  of  1938  and  the  regulations  of  the  AuthorJ 
ity  issued  pursuant  thereto. 

BRANIFF  AIRWAYS,  INC. 

T.  E.  BRANIFF 
President 

Braniff  Building 
Oklahoma  City,  Oklahoma 

Date  Apr.  1,  1940 

ROGER  WHITEFORD 
815  15th  St.,  N.  W. 

Washington,  D.  C. 

****•#  ###*• 


AMAWlLU 


BRANIFF  AIRWAYS .  INC. 
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Civil  Aeronautics  Au 


•  *#•••••» 

Civil  Aeronautics  Board 


Washington,  D.  C. 

In  the  Matter  of  the  Application  of  Essair,  Inc. 

for  a  temporary  certificate  of  public  convenience  and  neces¬ 
sity  under  Section  401(d)(2)  of  the  Civil  Aeronautics; 
Act  of  1938 

Request  of  Essair,  Inc.  for  Immediate  Issuance  of 
Temporary  Certificate 

To  the  Honorable  Members  of  the  Civil  Aeronautics  Board : 

Essair,  Inc.,  hereby  respectfully  requests  that  the  Civil 
Aeronautics  Board  issue  at  once  a  temporary  certificate  of 
public  convenience  and  necessity  authorizing  this  applicant 
to  engage  in  interstate  air  commerce  with  respect  to  mail, 
passengers  and  properly  on  scheduled  air  carrier  opera¬ 
tions  from  Albuquerque,  New  Mexico  to  Houston,  Texas, 
with  Big  Spring,  Texas,  as  a  scheduled  intermediate  stop 
and  with  Austin,  Texas,  as  a  scheduled  1 1  flag’  ’  stop  for  re¬ 
ceiving  and  discharging  passengers  and  their  property, 
said  authorization  to  take  place  beginning  60  days  from  the 
date  hereof  and  extending  until  the  initiation  of  the  perma¬ 
nent  operation  of  this  route  by  some  air  carrier  pursuant 
to  the  hearings  thereon  to  be  conducted  under  Section 
401(d)(1)  of  said  Act;  this  temporary  authorization  is  re¬ 
quested  pursuant  to  Section  401(d)(2)  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  and  in  support  of  said  applica- 
24  tion  this  applicant  submits  under  oath  as  follows: 

1.  This  applicant  knows:  from  its  actual  past 
scheduled  operations  (which  were  conducted  without  acci¬ 
dent  or  forced  landings)  on  an  intra-state  basis  over  its 
original  route  from  Houston  to  Amarillo  via  Big  Spring — 
the  portion  from  Houston  to  Big  Spring  being  the  major 
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portion  of  the  815  mile  route  discussed  herein — that  to  con¬ 
duct  a  safe,  efficient  and  economical  operation  it  will  re¬ 
quire  an  air  mail  pay  not  to  exceed  $0.20  per  airplane  mile 
for  300  pounds  of  air  mail,  or  fraction  thereof,  for  operat¬ 
ing  twin-engined  Lockheed  “12”  equipment  with  pilot  and 
co-pilot,  two-way  radio,  requisite  ground  facilities  for  one 
round-trip  daily,  and  further  that  this  applicant  is  thereby 
“fit,  willing  and  able  to  perform  such  transportation  and 
to  conform  to  the  provisions  of  this  Act  and  the  rules,  reg¬ 
ulations,  and  requirements  of  the  Authority  hereunder.” 

2.  This  applicant  knows,  from  reports  on  air  mail  pay 
allowances  granted  heretofore,  and  which  are  currently  in 
effect,  that  the  requested  air  mail  pay  of  $0.20  per  airplane 
mile  is  substantially  less  than  that  paid  to  airlines  carry¬ 
ing  air  mail  over  thinly  populated  routes. 

!  3.  This  applicant  knows  that  offers  of  “free  carriage  of 

air  mail  for  a  given  period  of  time”  for  a  new  route  by  air¬ 
lines  which  are  already  carriers  of  air  mail  under  revenue 
contracts,  if  accepted  by  the  Government,  are  not  always 
necessarily  “free”  in  fact  because  the  airlines  are  gener¬ 
ally  trying  to  receive  higher  air  mail  pay  from  the  Govern¬ 
ment  in  spite  of  the  great  growth  of  their  passenger  busi¬ 
ness  ;  this  applicant  therefore  realizes  that  existing  airlines, 
already  heavily  subsidized  by  Government  air  mail  pay  may 
likely  use  this  argument  against  this  applicant  to  its  dis¬ 
advantage. 

i  4.  Regarding  two-way  radio,  this  applicant  can  secure  the 
speedy  cooperation  of  both  the  Federal  Communications 
Commission,  Aeronautical  Radio,  Inc.,  and  it  is  quite 
25  sure  of  that  of  the  Civil  Aeronautics  Board. 

5.  The  equipment  which  this  applicant  proposes  to 
use  is  modern,  of  a  type  currently  in  daily  use  by  an  air 
mail  contractor  now  serving  Albuquerque,  New  Mexico, 
(said  contractor’s  being  Continental  Airlines,  Inc.),  the 
most  economical  of  operation,  very  fast,  that  which  this  ap¬ 
plicant  considers  most  ideally  suited  to  its  terrain,  and 
equipment  which  has  the  finest  record  of  safety:  over  a 
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period  of  years  it  is  the  only  type  of  equipment  in  sched¬ 
uled  passenger  operation  today  in  the  United  States  in 
which  no  passenger  has  ever  been  killed. 

6.  Ground  facilities  for  serving  Douglas  DC-3  day  and 
night  scheduled  flights  by  other  airlines  are  already  pres¬ 
ent  at  the  airports  under  consideration :  Albuquerque,  New 
Mexico,  Big  Spring,  Texas,  Austin,  Texas,  and  Houston, 
Texas.  Adequate  maintenance  facilities,  we  feel  are  avail¬ 
able  at  Houston,  Texas,  at  which  place  our  spare  equip¬ 
ment  would  be  kept  normally  and  from  which  our  opera¬ 
tions  would  be  directed. 

7.  The  route  of  the  applicant  is  ideal ;  for  visual  day  con¬ 
tact  operations  the  route  operated  by  the  applicant  during 
1939  would  be  used  from  Houston,  Texas,  to  Big  Spring. 
Texas,  and  thence  to  Hobbs,  New  Mexico,  and  from  Hobbsi 
New  Mexico  to  Albuquerque,  New  Mexico,  using  the  route 
now  operated  by  Continental  Airlines,  Inc.  with  similar 
equipment,  distance  815  miles ;  instrument,  over  the  top  and 
night  operation  would  be  over  lighted  airways  for  night 
instrument  and  over-the-top  operation  of  Douglas  DC-3 
equipment  from  Houston  to  Austin  via  Waco,  from  Austin 
to  Big  Spring  via  Waco  and  Fort  Worth,  from  Big  Spring 
to  Amarillo  via  north  leg  of  Big  Spring  radio  range  to 

south  leg  of  Amarillo  radio  range  (this  portion  only 
26  of  route  which  is  not  now  certified  for  above  de¬ 
scribed  DC-3  opration),  and  from  Amarillo,  Texas, 
to  Albuquerque,  New  Mexico,  via  Green  Civil  Airway  No. 
3,  distance  1,068  miles. 

8.  Fuel  points  would  be  Albuquerque,  New  Mexico,  Big 
Spring,  Texas,  Austin,  Texas,  and  Houston;  the  longest 
non-stop  run  contemplated  would  be  691  miles;  according 
to  Lockheed  data,  the  cruising  range  of  the  proposed  equip¬ 
ment  fully  loaded  is  825  miles  at  12,000  ft.  altitude  with  a 
20  M.  P.  H.  headwind  and  a  45  minute  fuel  reserve  (it  should 
be  noted,  too,  that  along  this  proposed  route  fuel  may  be 
obtained  night  and  day  at  lighted  “ rated’ ’  airports  sep¬ 
arated  by  not  more  than  175  miles  along  this  691  mile  por- 
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tion  of  our  route ;  and  according  to  Lockheed  data  the  single 
engine  absolute  ceiling  of  the  proposed  equipment,  fully 
loaded,  is  8,800  feet  which  gives  a  comfortable  margin. 

9.  Under  the  date  of  March  10,  1939,  this  applicant  sub¬ 
mitted  its  application  for  a  permanent  certificate  of  pub¬ 
lic  convenience  and  necessity  for  its  route  from  Amarillo, 
Texas,  to  Houston,  Texas,  via  Lubbock,  Big  Spring,  San 
Angelo  and  Austin,  the  entire  route  lying  wholly  within  the 
State  of  Texas;  under  the  date  of  March  4, 1940,  this  appli¬ 
cant  submitted  an  amended  application  to  its  original  appli¬ 
cation,  and  also  requested  as  follows  on  Page  3,  Numbered 
Paragraph  4  of  that  amended  application:  “Pending  final 
'action  by  the  Civil  Aeronautics  Authority  on  the  granting 
or  denying  of  a  permanent  Certificate  of  Convenience  and 
Necessity  to  applicant,  applicant  respectfully  requests  tem¬ 
porary  authority  at  once  to  operate  either  a  one-stop  or  a 
non-stop  round-trip  daily  scheduled  service  for  passengers 
and  property  (and  also  mail  if,  as,  and  when  so  desired  by 
the  Post  Office  Department)  from  Albuquerque,  New  Mex¬ 
ico  to  Houston,  Texas,  to  operate  one  round-trip  daily  un¬ 
der  visual  contact  conditions  only.” 

27  10.  Immediately  following  the  submission  of  ap¬ 

plicants  amended  application,  the  following  events 
took  place:  (1)  Continental  Airlines,  Inc.  received  an  ex¬ 
tension  to  its  then  present  non-stop  route  between  El  Paso, 
Texas,  and  Albuquerque,  New  Mexico,  whereby  it  was  au¬ 
thorized  to  carry  mail,  passengers  and  property  also  via 
Carlsbad,  New  Mexico,  Hobbs,  New  Mexico,  and  Roswell, 
New  Mexico  as  intermediate  stops;  (2)  Braniff  Airways, 
Inc.  filed  its  application  from  Houston  to  Lubbock,  Texas, 
via  Austin  and  Abilene;  (3)  TWA  filed  its  application  from 
Amarillo,  Texas,  to  Houston,  Texas,  via  Lubbock,  Abilene 
and  Austin  and  from  Abilene  to  Dallas  via  Fort  Worth, 
Texas;  (4)  the  CAA  postponed  the  consolidated  hearing 
'  for  our  route  as  being  originally  set  for  April  8,  1940,  then 
to  April  15,  1940,  and  then  postponed  it  to  a  date  still  not 
yet  set;  and  (4)  this  applicant  was  willing  to  cooperate  with 
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the  other  applicants  and  did  cooperate  by  agreeing  to  re¬ 
quest,  and  it  did  so  request  on  March  7,  1940,  the  CAA  to 
postpone  the  hearing  on  our  application  for  the  permanent 
certificate  for  public  convenience  and  necessity  until  about 
May  25,  1940,  so  as  to  give  the  other  air  carriers  time  to 
prepare  their  analyses. 

11.  As  this  applicant  had  originally  been  previously  in¬ 
formed  to  apply  for  the  “Air  Carriers  Operating  Certifi¬ 
cate’ ’  after  the  hearing  on  the  certificate  of  public  conve¬ 
nience  and  necessity  had  been  held,  this  applicant  did  not 
submit  its  application  for  this  “Air  Carrier’s  Operating 
Certificate”  until  during  March  1940,  and  because  this  ap¬ 
plicant  has  had  no  further  correspondence  from  the  CAA  or 
from  the  CAB  this  applicant  is  therefore  confident  that  this 
application  has  received  favorable  action,  or  will  receive 
such  during  the  next  few  days. 

12.  To  the  best  of  this  applicant’s  knowledge  and  belief 
no  action  has  been  taken  on  the  application  of  this 

28  applicant  for  the  temporary  certificate  of  public  con¬ 
venience  and  necessity. 

13.  All  actions  of  this  applicant  have  been  done  in  good 
faith  and  to  the  best  of  its  ability;  it  has  filed  all  known 
papers,  applications  and  petitions  and  it  has  been  diligent 
and  prompt  in  its  correspondence  with  the  CAA  and  the 
CAB;  it  has  complied  strictly  with  all  known  laws  and 
rules,  regulations  and  orders ;  its  stockholders  have,  in  good 
faith,  invested  money  in  this  enterprise  in  the  honest  belief 
that  it  would  be  encouraged  in  its  efforts  to  do  its  part 
towards  the  development  of  this  needed  route  to  meet  the 
present  and  future  needs  of  the  traveling  public,  the  Postal 
Service  and  of  the  national  defense,  all  as  to  be  expected 
from  a  study  of  Section  2  of  the  Act. 

14.  This  applicant  is  confronted  with  the  practical  fact 
that,  insofar  as  it  knows  and  after  a  diligent  inquiry  therein, 
since  the  enactment  of  this  Act  over  two  years  ago,  not  a 
single  permanent  or  temporary  certificate  of  public  con¬ 
venience  and  necessity  for  the  carriage  of  mail,  passengers 
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and  property  within  the  United  States  has  been  granted 
except  to  airlines  already  in  operation  before  or  during  the 
“ grandfather’ ’  provisions  of  the  Act. 

15.  Since  other  new  applicants  have  not  received  favor¬ 
able  consideration  in  hearings  held  thus  far  under  this  Act, 
it  is  indeed  apparent  to  this  applicant  that  its  chances  of 
success  at  its  hearings  are  probably  zero  unless  it  is  given 
the  opportunity  of  operating  with  a  temporary  certificate 
so  that  it  can  demonstrate  to  the  CAB  both  that  there  is 
passenger  business  to  be  served  on  our  route  and  also  that 
this  applicant  can  actually  function  economically  as  a  reg¬ 
ular  airline ;  further,  without  the  privilege  of  this  temporary 
certificate,  this  applicant  is  convinced  that  it  will  be 
29  denied  at  the  hearings  and  that  the  findings  will  be 
in  favor  of  some  airline  who  is  now  subsidized  by 
air  mail  contracts. 

i  16.  Attention  is  directed  to  the  economics  of  this  matter : 
as  far  as  is  known  the  other  applicants  intend  to  use  larger 
and  more  costly  equipment  and  their  operations  elsewhere 
have  generally  called  for  an  air  mail  pay  greatly  in  excess 
of  the  $0.20  per  airplane  mile  incorporated  herein;  travel 
time  from  Houston  to  Denver  and  Los  Angeles  is  materially 
shortened  by  the  8:00  A.M.  departure  from  Houston  and 
the  9 :55  P.M.  return,  and  the  installation  of  lights,  later  on 
at  this  applicant’s  expense,  direct  from  Houston  to  Austin 
would  further  increase  this  time  saving;  from  its  past  op¬ 
erations  this  carrier  knows  that  there  is  passenger  busi¬ 
ness  to  be  picked  up  along  the  route  and  it  is  confident  that 
such  will  be  demonstrated  in  granting  the  temporary  au¬ 
thority  requested. 

17.  This  applicant  feels  that  if  it  is  given  a  chance  to 
operate  that  it  will  in  fact  do  so  to  the  satisfaction  of  the 
CAB,  and  that  it  obviously  cannot  so  demonstrate  until 
and  unless  it  is  given  such  an  opportunity. 

18.  Most  sincerely  does  this  applicant  believe  that  it 
should  be  granted  this  temporary  authority,  and  submits 
this  request  with  the  prayer  that  the  following  provisions 
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of  the  Act  be  considered  by  the  Honorable  Members  of  the 
Civil  Aeronautics  Board  before  denying  this  plea:  Sec.  2, 
Sec.  3,  Sec.  205(a),  Sec.  301,  Sec.  308,  Sec.  401(d)(2),  Sec. 
416(a),  and  Sec.  416(b)(1). 

19.  Immediately  upon  receipt  of  the  request  temporary 
authority,  applicant  proposes  to  start  this  service  and  can 
do  so  as  early  as  30  days  from  the  present  date  if  it  is  so 
ordered,  and  faithfully  proposes  to  operate  in  accor- 
30  dance  with  such  order. 

In  submitting  this  request  to  the  Honorable  Mem¬ 
bers  of  the  Civil  Aeronautics  Board  we,  S.  W.  Marshall, 
Jr.  and  J.  W.  Lindsley,  Jr.  being  respectively  the  President 
and  the  Secretary  and  Treasurer  do  hereby  state  under 
oath  that  before  affixing  our  signatures  and  the  Corporate 
Seal  hereto  that  we  believe  the  information  contained  herein 
to  be  true  and  accurate,  to  the  best  of  our  knowledge  and 
belief. 

ESSAIR,  INC. 

S.  W.  MARSHALL,  JR. 
President 

J.  W.  LINDSLEY,  JR 
Secretary  and  Treasurer 

Signed  and  sealed  at: 

Dallas,  Texas. 

September  10,  1940 

(Corporate  Seal) 

*  •  * 

Acknowledgment  Before  Notary  Public 

•  State  op  Texas 

County  of  Dallas 

Before  me,  the  undersigned  authority,  personally  ap¬ 
peared  S.  W.  Marshall,  Jr.,  and  J.  W.  Lindsley,  Jr.,  each 
known  to  me  personally  to  be  the  person  above  represented, 
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and  in  my  presence  signed  the  foregoing  instrument  on 
this  the  10th  day  of  September  1940. 

ROBERT  A.  WILSON 
Notary  Public  in  and  for  Dal- 
(Seal)  las  County,  Texas. 
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Docket  Nos.  2-401  (B) -2  &  3 
Continental  Air  Lines,  Inc. 

Docket  Nos.  193  &  199 
Braniff  Airways,  Inc. 

Docket  No.  206 
Essair,  Inc. 

Docket  No.  390 

Transcontinental  &  Western  Air,  Inc. 

Application  for  Certificates  of  Public  Convenience  and 
Necessity  under  Section  401  of  the  Civil 
Aeronautics  Act  of  1938. 

Report  of  Prehearing  Conference 

Served  Sep  27  1940 

Upon  Terrell  C.  Drinkwater  for  Continental  Air  Lines,  Inc. 
Hubert  A.  Schneider  for  Braniff  Airways,  Inc. 

R.  C.  Marshall  for  Essair,  Inc. 

George  A.  Spater  for  Transcontinental  &  Western 
Air,  Inc. 

Joseph  M.  Paul  and  Gerald  P.  O’Grady  for  Civil 
Aeronautics  Board 

Exceptions,  if  any,  to  matters  contained  in  this  report 
must  be  filed  with  Examiner  Thomas  L.  Wrenn  and  served 
upon  all  other  Counsel  within  five  days  from  the  date  of 
service  shown  above. 
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249  Continental  Air  Lines,  Inc.,  by  application  filed 
August  23, 1938,  and  amendments  thereto  on  Octobei) 

17,  1938,  and  May  24,  1940,  seeks  a  permanent  certificate 
of  public  convenience  and  necessity  authorizing  air  trans¬ 
portation  of  persons,  property  and  mail  between  Hobbs,  N. 
Mex.,  and  San  Antonio,  via  Midland,  Big  Spring  and  San 
Angelo,  Texas,  being  Docket  No.  2-401  (B)-2,  and  by  appli¬ 
cation  filed  August  23,  1938,  and  amendments  thereto  on 
October  17,  1938  and  May  24,  1940,  seeks  a  permanent  cer¬ 
tificate  of  public  convenience  and  necessity  authorizing  air 
transportation  of  persons,  property  and  mail  between 
Pueblo,  Colo.,  and  Amarillo,  Texas,  being  Docket  No. 
2-401  (B) -3. 

Braniff  Airways,  Inc.,  by  application  filed  February  28, 
1939,  and  amendments  thereto  on  May  23, 1939,  January  11, 
1940,  and  April  1, 1940,  seeks  a  permanent  certificate 

250  of  public  convenience  and  necessity  authorizing  air 
transportation  of  persons,  property,  and  mail  be¬ 
tween  Denver,  Colo.,  and  Laredo,  Texas,  via  Pueblo,  Colo., 
Amarillo,  Lubbock,  Big  Spring,  San  Angelo,  and  San  An¬ 
tonio,  and  between  Lubbock  and  Houston,  Texas,  via  Abi¬ 
lene  and  Austin,  Texas,  being  Docket  No.  193 ;  and  by  ap¬ 
plication  filed  March  8,  1939,  and  amended  April  1,  1940, 
seeks  a  permanent  certificate  of  public  convenience  and  ne¬ 
cessity  authorizing  air  transportation  of  persons,  property 
and  mail  between  San  Antonio  and  El  Paso,  Texas,  via 
Uvalde,  Del  Rio  and  Marfa,  Texas,  being  Docket  No.  199. 

By  application  filed  March  14,  1939,  and  amended  March 
7,  1940,  Essair,  Inc.,  seeks  a  temporary  and  a  permanent 
certificate  of  public  convenience  and  necessity  authorizing 
air  transportation  of  persons,  property  and  mail  from  Gar¬ 
den  City,  Kansas,  Amarillo,  Texas,  Lubbock,  Texas,  to  Aus¬ 
tin,  Texas,  via  (a)  nonstop  from  Lubbock  to  Austin,  (b) 
with  Abilene,  Texas,  as  an  intermediate  stop;  or  (c)  with 
Big  Spring  and  San  Angelo,  Texas,  as  intermediate  stops ; 
thence  from  Austin  to  Houston,  Texas,  or  in  the  alternative 
the  same  route  with  Albuquerque,  N.  Mexico,  as  a  terminal 
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point  instead  of  Garden  City,  Kansas,  being  Docket  No.  206. 
i  Transcontinental  &  Western  Air,  Inc.,  by  application  filed 
March  15, 1940,  seeks  a  permanent  certificate  of  public  con¬ 
venience  and  necessity  authorizing  air  transportation  of 
i  persons,  property  and  mail  between  Amarillo,  Texas,  and 
i  Houston,  Texas,  via  Lubbock,  Abilene  and  Austin,  Texas; 

!  and  between  Abilene,  Texas,  and  Dallas,  Texas,  via  Fort 
"Worth,  Texas,  being  Docket  No.  390. 

251  The  Board  by  orders  dated  February  6,  1940,  and 
May  15,  1940,  consolidated  these  applications  for 
hearing.  Pursuant  to  Notice  issued  on  August  20,  1940,  a 
prehearing  conference  was  held  in  the  office  of  the  Chief  of 
the  Proceedings  Division  on  September  20,  1940.  The  fol- 
1  lowing  persons  were  present:  Terrell  C.  Drinkwater  for 
i  Continental  Air  Lines,  Inc.;  Hubert  A.  Schneider,  and 
Charles  A.  Beard  for  Braniff  Airways ;  R.  C.  Marshall  and 
S.  W.  Marshall  for  Essair,  Inc.;  George  A.  Spater  for 
Transcontinental  &  Western  Air,  Inc.;  Joseph  M.  Paul  and 
Gerald  P.  O’Grady  for  Civil  Aeronautics  Board;  John  E. 
Whitbeck,  Consultant,  Economic  Bureau;  C.  Edward  Lea- 
i  sure  and  Thomas  L.  Wrenn  of  the  Proceedings  Division. 

The  order  of  procedure  at  the  hearing  was  agreed  on  as 
follows :  Witnesses  appearing  under  Rule  4(a)  of  the  Rules 
i  of  Practice  will  be  heard  at  the  outset,  and  the  applicants 
wdll  proceed  in  the  following  order :  Continental  Air  Lines, 
i  Inc.,  Braniff  Airways,  Inc.,  Essair,  Inc.,  Transcontinental 
&  Western  Air,  Inc.  Counsel  will  be  prepared  to  proceed 
i  to  the  completion  of  his  case  without  interruption.  Cross- 
i  examination  of  witnesses  will  proceed  in  the  same  order  as 
presentation  of  testimony. 

The  exhibits  to  be  submitted  by  each  applicant  will  be 
identified  by  the  following  letters :  Continental — C,  as  C-l, 

1  C-2,  etc. ;  Braniff — B ;  Essair — E ;  Transcontinental  &  West¬ 
ern  Air — T,  while  any  exhibits  which  may  be  submitted  by 
Counsel  for  the  Board,  will  be  identified  by  the  letter 
X. 
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252  Counsel  for  Braniff  distributed  a  prepared  outline 
of  the  presentation  Braniff  proposes  to  make  at  the 

hearing,  while  Counsel  for  the  other  applicants  made  state 
ments  setting  forth  the  position  and  general  order  of  pr^ 
sentation  to  be  followed  at  the  hearing. 

Counsel  for  the  applicants  and  Counsel  for  the  Boarjl 
agreed  that: 

(1)  That  the  proceeding  will  encompass  the  applications 
and  amendments  on  file  at  the  date  of  the  prehearing  con 
ference,  the  extent  of  which  are  set  forth  in  the  opening 
paragraphs  of  this  report.  No  applicant  indicated  any  in¬ 
tention  to  amend  its  application  prior  to  or  during  th^ 
hearing,  except  that  Counsel  for  Braniff  stated  that  Branifjf 
would  ask  an  alternate  route  between  Pueblo  and  Denver  to 
include  Pueblo  and  Colorado  Springs  as  stops,  if  the  Boanjl 
should  find  that  the  inclusion  of  these  two  points  is  war^ 
ranted  by  the  public  convenience  and  necessity.  However^ 
if  the  Board  finds  that  the  inclusion  of  these  two  points  i^> 
competitive  to  Continental’s  operation,  Braniff  request 
that  the  Board  pursue  one  of  the  following  courses:  (a 
Leave  Colorado  Springs  and  Pueblo  entirely  out  of  the  cer 
tificate  of  public  convenience  and  necessity  of  the  rout^ 
Denver  to  Laredo,  or  include  these  points  with  a  term  or 
condition  in  the  certificate  issued  for  the  route,  that  Braniflf 
not  engage  in  local  traffic  between  Pueblo,  Colorado  Spring^ 
and  Denver. 

(2)  That  the  applicants  will  prepare  and  furnish  copies 
of  exhibits  of  the  general  nature  of  those  listed  in  Appen¬ 
dixes  I,  II,  III  and  IV,  attached  hereto ; 

253  (2)  That  the  data  listed  in  Appendix  V,  attached 
hereto,  may  be  incorporated  in  the  record  by  refj 


erence ; 

(3)  That  Counsel  for  the  Board  will  introduce  at  th€ 
hearing,  the  1930  census  figures  and  the  1940  census  pre¬ 
liminary  population  figures  of  all  cities  on  the  proposed 
routes,  and  a  statement  of  the  Director,  Bureau  of  Federal 
Airways,  Civil  Aeronautics  Authority,  pertaining  to  aiJ 
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navigation  facilities,  in  existence,  or  needed  over  the  pro¬ 
posed  route,  cost  of  installation  or  other  information, 
i  (4)  That  Braniff,  Continental  and  Transcontinental  & 
Western  Air  will  furnish  data  showing  the  population 
within  a  25-mile  area  of  the  cities  on  the  proposed  route 
estimated  on  a  uniform  basis. 

(5)  Each  applicant  will  furnish  a  copy  of  its  returns  to 
the  September  1940  traffic  questionnaire,  sent  out  by  the 
Accounts  and  Analysis  Division  as  an  exhibit.  If  not  avail¬ 
able  until  after  the  hearing  such  copies  will  be  sent  to  the 
Examiner,  at  which  time  they  will  be  given  an  exhibit  num¬ 
ber  and  distribution  will  be  made.  It  was  also  agreed  that 
reference  may  be  made  to  any  studies  based  upon  such 
questionnaires  which  may  be  prepared  by  the  Accounts  and 
Analysis  Division  prior  to  the  Board’s  decision  in  this  pro¬ 
ceeding. 

I  (6)  Each  applicant  will  submit  10  copies  of  each  exhibit 
to  be  offered  at  the  hearing  to  the  Examiner  on  October  25, 
1940.  In  event  copies  of  all  exhibits  are  submitted  on  that 
date  and  are  found  in  proper  order,  all  parties  will  be  ready 
for  a  hearing  on  November  14, 1940. 

254  (7)  Counsel  for  Continental  stated  that  Messrs, 

i  Six,  President,  Purcell,  Treasurer,  Herrnstein,  Traf- 
fic  Manager,  and  West,  in  charge  of  Sales,  C.  B.  Reed,  the 
Chief  Engineer  of  the  company,  and  one  or  possibly  two 
traffic  experts  would  be  called  as  witnesses.  Counsel  for 
Braniff  stated  Messrs.  Braniff,  President,  Beard,  Vice 
President,  and  Smith,  Vice  President,  would  be  company 
witnesses ;  that  one  expert  witness  from  the  Texas  area  and 
one  from  the  Colorado  area  would  testify,  that  one,  possibly 
two,  witnesses  will  testify  as  to  the  national  defense,  that 
a  limited  number  of  business  men  from  some  of  the  com¬ 
munities  to  be  served  would  testify.  Counsel  for  Essair 
did  not  indicate  any  other  witnesses  than  S.  W.  Marshall, 
President  of  the  company.  Counsel  for  Transcontinental 
&  Western  Air  indicated  that  three  company  witnesses 
would  be  called,  and  that  possibly  one  or  more  witnesses 
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from  cities  on  the  western  portion  of  the  T.  W.  A.  system 
might  be  called. 

THOMAS  L.  WRENN 
Examiner 

255  Appendix  I 

Exhibits  to  be  Submitted  by  Continental  Air  Lines,  Inc. 

1.  List  of  witnesses  and  their  qualifications. 

2.  Composite  exhibit  pertaining  to  convenience  and  neces¬ 
sity  including  income  tax  figures,  marketing  data,  popula¬ 
tion  trends,  bank  clearings  of  the  cities  involved,  an  analy¬ 
sis  of  traffic  from  the  Federal  Coordinator  of  Transporta¬ 
tion  Report,  an  analysis  of  the  telephone  calls,  an  analysis 
from  the  August  and  November  1939  traffic  surveys  made 
by  the  Accounts  and  Analysis  Division.  These  data  will  be 
made  for  the  cities  on  Route  A — Hobbs  to  San  Antonio  and 
for  the  cities  on  Route  B — Pueblo  to  Amarillo. 

3.  Exhibit  pertaining  to  fitness,  willingness  and  ability 
of  Continental  Air  Lines,  Inc.,  including: 

a.  General  history  and  background  of  applicant’s  op¬ 
eration 

b.  Proposed  operation  plans  for  Route  A 

c.  Proposed  operation  plans  for  Route  B 

d.  Analysis  coordinating  proposed  operation  of  the  two 
routes  with  applicant’s  present  system  operation. 

256  Appendix  11 

Exhibits  to  be  Submitted  by  Braniff  Airways,  Inc. 

(A)  Denver  to  Laredo  Route 

1.  List  of  witnesses  and  their  qualifications. 

2.  Population  of  each  city,  and  that  within  a  25-mile 
radius  of  each  city. 

3.  Present  transportation  facilities  of  cities  on  the  route. 

4.  Braniff ’s  proposed  service. 

5.  Comparison  of  proposed  service  with  present  rail,  bus 
and  air  service. 
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6.  Existing  traffic  over  the  route,  rail  and  air,  where  pos¬ 
sible. 

7.  Economic  characteristics  of  the  cities  on  the  route. 

!  8.  Comparative  data  between  cities  on  route  and  cities 
presently  receiving  air  transportation. 

9.  Estimate  of  traffic  to  be  developed  during  first  and 
second  year  of  operation. 

10.  Estimate  of  traffic  diversion  by  passengers  and 
revenue. 

11.  Data  descriptive  of  the  economic  life  of  communities 
on  proposed  route. 

i  12.  Exhibit  showing  the  contribution  of  the  proposed 
route  to  the  national  defense. 

(B)  San  Antonio-El  Paso  Route 

Exhibits  11  to  23  inclusive,  will  contain  the  same  type 

!data  as  Exhibits  2-12  inclusive,  except  that  such  data  will 

1  relate  to  the  proposed  San  Antonio-El  Paso  route. 

•  24.  Proof  of  Braniff ’s  citizenship. 

25.  Certificates  of  convenience  and  necessity  presently 

held  hv  Braniff. 

* 

1  26.  Financial  statements,  showing  (1)  balance  sheet, 

(2)  profit  and  loss  statement,  (3)  estimated  revenues  and 
expenses,  (4)  new  equipment  and  personnel  requirements. 
Items  (3)  and  (4)  will  cover  each  of  the  two  routes. 

27.  Equipment  owned  by  Braniff,  extent  such  is  available 
for  proposed  operation,  together  with  purchase  contracts  or 
option  for  new  equipment. 

257  28.  Operating  plans  for  proposed  route,  showing 
survey  flights  conducted,  airway  facilities  and  aids 

available,  nature  cf  operation  proposed  as  to  equipment, 
pilots’  schedules,  communication  system  and  maintenance 
plan. 

258  Appendix  111 

Exhibits  to  be  Submitted  by  Essair,  Inc. 

1.  List  of  exhibits,  witnesses  and  their  qualifications. 

2.  Statement  describing  past  operations  including  opera¬ 
tion  costs,  personnel,  and  traffic. 
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3.  Data  on  citizenship  of  applicant. 

4.  Estimate  of  revenues  and  expenses  of  proposed  rotate 
including  equipment  required,  personnel  required,  esti¬ 
mated  operation  costs. 

5.  Capital  requirements  for  proposed  route  together  with 
information  as  to  capital  available. 

259  Appendix  IV 

Exhibits  to  be  Submitted  by  Transcontinental  &  Western 

Air,  Inc. 

1.  Data  relating  to  convenience  and  necessity  of  pro¬ 
posed  route,  showing  flow  of  traffic  and  community  of  inte  r- 
est  between  the  cities  on  the  route. 

2.  Data  showing  cities  on  route  can  support  air  trans¬ 
portation  where  none  exists,  and  that  additional  air  trans¬ 
portation  can  be  supported  by  cities  on  the  route  presently 
served. 

3.  Exhibit  showing  existing  operations  of  applicant,  its 
financial  condition,  and  forecast  of  results  of  operation  ov^r 
the  proposed  route  as  to  passengers,  revenues,  costs  an|l 
explanation  of  basis  for  the  forecast. 

4.  Data  on  economic  characteristics  of  cities  on  the  route, 
and  population. 
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Appendix  V 


Data  to  be  Incorporated  by  Reference 

1.  The  Official  Aviation  Guide  for  each  month  up  to  date 
of  the  Board’s  decision. 

2.  The  Official  Railway  Guide  and  Russell’s  Motor  Coach 
Guide  for  each  month  up  to  the  date  of  the  Board’s  decision. 

3.  The  Consumers  ’  Market  Data  Handbook,  1939  and  The 
Industrial  Market  Data  Handbook,  1939,  issued  by  the  De¬ 
partment  of  Commerce,  Bureau  of  Foreign  and  Domestic 
Commerce. 

4.  The  Official  Reports  of  the  15th  Census,  (1930),  and 
such  data  on  the  16th  (1940)  Census  as  may  be  released  by 
the  Bureau  of  the  Census. 
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1 5.  Passenger  Traffic  Report  of  the  Federal  Coordinator 
of  Transportation,  1933. 

1  6.  The  monthly  2780  reports  filed  with  the  Civil  Aeronau¬ 
tics  Board  by  each  of  the  applicants  for  July  1938  and  for 
each  month  thereafter  until  the  date  of  the  Board’s  decision. 

7.  The  Station  to  Station  Airline  Traffic  Survey,  August 
1939,  prepared  by  the  Accounts  and  Analysis  Division. 

8.  The  Origination  and  Destination  Air  Line  Traffic  Sur¬ 
vey,  November  1939,  (Volumes  I,  II  and  III)  prepared  by 
the  Accounts  and  Analysis  Division.  • 

9.  “Economic  Characteristics  of  Domestic  Airline  Sta¬ 
tions”,  prepared  by  Accounts  and  Analysis  Division. 

10.  Statement  of  scheduled  arrivals  and  departures  at 
each  point  in  the  United  States  and  selected  points  in 
Canada  receiving  air  transport  service  as  of  November  1, 
1939,  prepared  by  Tariffs  Section. 

i  11.  Statement  prepared  by  Accounts  and  Analysis  Divi¬ 
sion,  showing  the  distance  of  travel  of  air  line  passenger 
traffic  in  November  1939. 

It  was  agreed  and  stipulated  that  the  following  should  be 
made  a  part  of  the  record  and  considered  as  evidence : 

i  12.  Postal  counts  with  respect  to  the  various  points  on 
the  proposed  new  routes,  prepared  by  the  United  States 
Post  Office  Department. 

•  •«*••#••• 

261  Proof  of  Service 

i  I  hereby  certify  that  on  September  27,  1940,  a  copy  of 
the  report  of  the  prehearing  conference  of  Thomas  L. 
Wrenn  in  the  above  matter  was  served  on  the  following: 

Registered 

R.  C.  Marshall,  Ansel,  Ansel  &  Marshall,  Tower  Bldg., 
Washington,  D.  C. 

Hubert  A.  Schneider,  815  15th  St.,  N.  W.,  Washington, 
D.  C. 

'  Terrell  C.  Drinkwater,  Colorado  National  Bank  Bldg., 
Denver,  Colorado 
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George  A.  Spater,  Chadbourne,  Wallace,  Parke  &  White- 
side,  25  Broadway,  New  York 

Personal  Service 
Joseph  M.  Paul 
Gerald  P.  O’Grady 

LOLITA  T.  FETTER, 

Chief ,  Docket  Section 

10/1/40 
L.  T. 
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Proof  of  Posting  and  Service 


I  hereby  certify  that  on  October  7,  1940  a  notice  in  tljie 
form  attached  hereto  and  marked  Exhibit  “A”  was 

(1)  Posted  on  the  official  bulletin  board  of  the  Secretar[y 
of  the  Civil  Aeronautics  Board 

(2)  Mailed  in  franked  envelopes  to  each  of  the  persons 
designated  in  Exhibit  “B”  attached  hereto. 


LOLITA  T.  FETTER, 
Chief,  Docket  Section 


10/17/40 

L.  T. 

•  # 

269 

•  • 


Exhibit  “A” 

•  •  •  # 

Notice  of  Hearing 


The  above-entitled  proceeding,  being  the  applications  o^ 
Continental  Air  Lines,  Inc.,  for  certificates  of  public  con¬ 
venience  and  necessity  authorizing  air  transportation  be¬ 
tween  Hobbs,  N.  Mex.,  and  San  Antonio,  Texas,  via  Mid¬ 
land,  Big  Spring,  and  San  Angelo,  Texas,  being  Docket 
No.  2-401  (B) -2;  and  between  Pueblo,  Colo.,  and  Amarillo, 
Texas,  being  Docket  No.  2-401  (B)-3;  the  applications  o^ 
Braniff  Airways,  Inc.,  for  certificates  of  public  convenience 
and  necessity  authorizing  air  transportation  between  Den¬ 
ver,  Colo.,  and  Laredo,  Texas,  via  Pueblo,  Colo.,  Amarillo, 
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Lubbock,  Big  Spring,  and  San  Antonio,  Texas,  and  between 
Lubbock  and  Houston,  Texas,  via  Abilene  and  Austin, 
Texas,  being  Docket  No.  193 ;  and  between  San  Antonio  and 
El  Paso,  Texas,  via  Uvalde,  Del  Rio  and  Marfa,  Texas, 
being  Docket  No.  199;  the  application  of  Essair,  Inc.,  for 
a  certificate  of  public  convenience  and  necessity  authorizing 
air  transportation  between  Garden  City,  Kansas,  and  Hous¬ 
ton,  Texas,  via  Amarillo,  Lubbock,  Abilene,  Big  Spring, 
San  Angelo  and  Austin,  Texas,  or  in  the  alternative  the 
same  route  with  Albuquerque,  N.  Mex.,  as  a  terminal  point 
instead  of  Garden  City,  Kansas,  being  Docket  No.  206 ;  and 
the  application  of  Transcontinental  &  Western  Air,  Inc., 
for  a  certificate  of  public  convenience  and  necessity  au¬ 
thorizing  air  transportation  between  Amarillo,  Texas,  and 
Houston,  Texas,  via  Lubbock,  Abilene  and  Austin,  Texas, 
and  between  Abilene  and  Dallas,  Texas,  via  Fort  Worth, 
Texas,  being  Docket  No.  390,  is  hereby  assigned  for  public 
hearing  on  November  14,  1940,  10  o’clock  a.m.  (Eastern 
Standard  Time)  at  the  Carlton  Hotel,  923  16th  Street, 
N.  W.,  Washington,  D.  C.,  before  Examiner  Thomas  L. 
Wrenn. 

Dated  Washington,  D.  C.,  October  2, 1940. 

/s/  THOMAS  L.  WRENN 
Examiner 

270  Exhibit  “B” 

Registered 

Continental  Air  Lines,  Inc.,  Municipal  Airport,  Denver, 
Colorado 

Braniff  Airways,  Inc.,  Braniff  Bldg.,  Oklahoma  City, 
Okla. 

Essair,  Inc.,  Republic  Bank  Bldg.,  Dallas,  Texas 

Transcontinental  &  Western  Air,  Inc.,  No.  10  Richards 
Road,  Kansas  City,  Mo. 

Regular  Mail 

John  S.  Wynne,  American  Security  Bldg.,  Washington, 
D.  C. 
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R.  C.  Marshall,  Ansel,  Ansel  &  Marshal,  Tower  Bldg., 
Washington,  D.  C. 

Hal  C.  Thurman,  Braniff  Bldg.,  Oklahoma  City,  Okla. 

Roger  Whiteford,  815  15th  St.,  N.  W.,  Washington,  D.  C. 

Hubert  Schneider,  815  15th  St.,  N.  W.,  Washington,  D.  C. 

Geo.  A.  Spater,  Chadbourne,  Wallace,  Parke  &  White- 
side,  25  Broadway,  New  York 

Irving  G.  McCann,  Edmonds  Bldg.,  Washington,  D.  C. 

Denning  &  Cross,  Investment  Bldg.,  Washington,  D.  C. 

Gerald  B.  Brophy,  Chadbourne,  Wallace,  Parke  &  White- 
side,  25  Broadway,  New  York 

Hon.  Lawrence  Lewis,  House  of  Representatives,  Wash¬ 
ington,  D.  C. 

J.  C.  Netts,  Chamber  of  Commerce,  Del  Rio,  Texas 

Hon.  Lyndon  Johnson,  New  House  Office  Bldg.,  Wash¬ 
ington,  D.  C.  ' 

Harry  S.  Dickinson,  Denver  Chamber  of  Commerce,  Den¬ 
ver,  Colorado 

Elmer  Leighton,  International  Flying  School,  Laredo, 
Texas 

Hon.  Norris  Sheppard,  U.  S.  Senate,  Washington,  D.  C. 

Hon.  Milton  H.  West,  House  Office  Bldg.,  Washington, 
D.  C. 

J.  H.  Greene,  Big  Spring,  Texas 

Merle  Gruver,  Abilene  Chamber  of  Commerce,  Abilene, 
Texas 

Hon.  Tom  Connally,  U.  S.  Senate,  Washington,  D.  C. 

John  D.  McMurray,  Jr.,  1923  Republic  Bank  Bldg,  Dallas, 
Texas 

Mr.  Croslin,  c/o  Hon.  George  H.  Mahon,  House  of  Rep¬ 
resentatives,  Washington,  D.  C. 

Hon.  Geo.  H.  Mahon,  House  of  Representatives,  Wash¬ 
ington,  D.  C. 

Hon.  Milton  West,  House  of  Representatives,  Washing¬ 
ton,  D.  C. 
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n. 

1  EXCERPTS  FROM  TESTIMONY  AND  EXHIBITS. 

1397  Proceedings 

The  Examiner:  We  will  be  in  order,  gentlemen,  and 
proceed. 

The  Examiner:  I  have  distributed  to  you  copies  of  the 
information  furnished  by  the  witness  from  the  Big  Spring 
Chamber  of  Commerce,  supplementary  to  the  exhibit  intro¬ 
duced  at  the  time  he  testified.  You  will  recall  that  the  in¬ 
formation  was  requested,  and  he  agreed  to  furnish  it,  and 
it  has  been  prepared  in  a  form  to  fit  in  and  supplement  the 
exhibit  that  was  introduced,  and  it  will  go  with  that  exhibit. 
1  Mr.  Brophy:  Do  you  recall  the  exhibit  number? 

The  Examiner:  Exhibit  Y-2,  Mr.  Brophy. 

Counsel  for  Essair  may  proceed  with  the  presentation  of 
its  case. 

Whereupon  Samuel  W.  Marshall,  Jr.  was  produced  as  a 
witness  by  the  Applicant,  Essair  Inc.,  and  having  been  first 
duly  sworn  by  the  Examiner,  was  examined  and  testified  as 
follows : 

Mr.  Drinkwater :  Mr.  Examiner,  I  wonder  if  I  might  ask 
a  question  before  Essair  proceeds  with  its  case?  As  I  un¬ 
derstand  it  Essair  has  applied  for  certain  routes  described 
in  its  application  under  Docket  No.  206.  Some  of  those 
routes  are  applied  for  in  the  alternative,  and  in  addition 
to  the  application,  it  is  my  understanding  that  Essair  has 
likewise  requested  the  immediate  issuance  of  a  temporary 
certificate  to  permit  immediate  operations  between  Albu¬ 
querque  and  Houston.  Now  so  far  as  I  am  advised 

1398  this  request  for  the  issuance  of  a  temporary  certifi¬ 
cate  immediately  has  not  been  consolidated  with  Es¬ 
sair  ’s  application  under  Docket  Number  206  in  this  pro¬ 
ceeding.  Now  I  want  to  ask  if  I  am  correct  in  making  the 
assumption  that  we  are  not  here  considering  Essair ’s  ap¬ 
plication  for  a  temporary  certificate. 
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The  Examiner:  Do  you  have  anything  to  say  on  that}, 
Mr.  Marshall? 

Mr.  Marshall :  I  had  understood  from  the  report  of  the 
pre-hearing  conference,  that  at  the  time  the  hearing  was  to 
be  held  the  question  of  the  temporary  certificate  would  be 
raised,  and  we  are  prepared  to  go  into  that  question.  How¬ 
ever,  should  the  Examiner  rule  that  the  question  of  the  im¬ 
mediate  issuance  of  the  temporary  certificate  be  not  raised 
at  this  hearing,  I  shall  offer  no  testimony  on  that. 

(After  discussion  off  the  record) 

The  Examiner :  You  may  proceed  with  the  presentation 
of  your  case,  Mr.  Marshall. 

Direct  Examination 

By  Mr.  Marshall. 

Q.  Mr.  Marshall,  are  you  the  President  of  Essair  Inc.J 
an  applicant  in  this  proceeding?  A.  I  am. 

Q.  Are  your  qualifications  stated  in  Exhibit  E-l?  A. 
They  are. 

Q.  Would  you  care  to  give  us  a  further  brief  statement 
of  your  past  experience?  A.  Between  1936  and  the 
1399  present  date,  I  have  divided  my  time  among  my  pro¬ 
fessional  work  as  a  Consulting  Engineer,  in  plan¬ 
ning  the  route  for  which  Essair  has  applied,  and  in  being 
engaged  as  Active  Head  of  Essair,  since  its  incorporation. 
Between  1932  and  1935,  I  was  actively  engaged  in  consult¬ 
ing  engineering  work.  Between  1928,  when  I  graduated 
from  the  Massachusetts  Institute  of  Technology,  and  1932, 

I  was  employed  as  an  engineer  by  the  Texas  Power  and 
Light  Company,  in  connection  with  planning,  costs,  and 
maintenance  of  transmission  lines,  and  sub-stations 
throughout  the  state  of  Texas.  This  work  also  entailed  sur¬ 
veys  for  proposed  new  transmission  lines  and  extensions 
of  existing  transmission  lines.  While  working  for  the  Texas 
Power  and  Light  Company,  I  became  thoroughly  acquainted  I 
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with  almost  all  of  the  area  which  the  route  for  which  Essair 
has  applied  will  traverse. 

Q.  Have  Exhibits  numbers  E-l,  E-2,  E-3,  E-4  and  E-5, 
been  prepared  under  your  personal  direction  and  super¬ 
vision?  A.  They  have. 

Q.  Are  the  matters  and  things  stated  in  those  exhibits 
true,  and  accurate  to  the  best  of  your  knowledge?  A.  They 
are. 

Mr.  Marshall:  Mr.  Examiner,  I  ask  that  these  exhibits 
be  marked  for  identification  as  they  are  lettered. 

The  Examiner :  They  will  be  so  marked,  Mr.  Marshall. 

Is  the  description  as  set  up  under  the  table  of  contents? 

Mr.  Marshall:  No,  that  is  not  an  exhibit. 

1400  The  Examiner:  I  mean,  that  is  the  title  of  them, 
so  that  the  reporter  can  so  indicate  ?  In  other  words, 
are  these  the  titles  of  the  exhibits? 

Mr.  Marshall :  Yes. 

The  Examiner:  That  is  what  I  wanted.  Have  you  got 
an  extra  copy  of  this  for  the  reporter? 

Mr.  Marshall :  Yes  sir. 

(Handing  same  to  reporter) 

(The  documents  referred  to  were  marked  for  Identifica¬ 
tion  as  follows : 

E-l,  Witnesses  and  their  Qualifications ; 

E-2,  Description  of  Past  Operations,  General  History, 
Operating  Costs,  Personnel,  Traffic ; 

E-3,  Citizenship  of  Applicant ; 

E-4,  Estimate  of  Revenues  and  Expenses,  Equipment  Re¬ 
quired,  Personnel,  Required,  and  Estimated  Operating 
Costs : 

General  Explanation 
Estimated  Revenues 

Personnel  and  Estimated  Operating  Expense 
Proposed  Schedules 

E-5,  Capital  Requirements  and  Proposed  Financing 
In  behalf  of  the  Applicant,  Essair  Inc.) 
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Q.  Are  there  any  typographical  errors  in  those  exhibits 
which  you  want  to  point  out  at  this  time?  A.  There  are. 

Q.  Will  you  please  do  so.  A.  On  page  4  of  Exhibit  E-2, 
under  the  first  group  of  personnel,  the  words  “Officer  and 
Clerical”  should  be  “office  and  clerical.”  On  page  7  of  Ex¬ 
hibit  E-3,  the  word  capital  “Jr”,  should  be  added 

1401  after  the  word  “Marshall”,  on  the  first  line  and  on 
the  signature  line. 

The  Examiner:  Your  Exhibit  E-3,  doesn’t  have  7  pages, 
does  it? 

Mr.  Marshall:  Yes,  this  runs  straight  through. 

The  Witness:  There  are  two  errors  on  page  11,  of  Ex¬ 
hibit  No.  E-4.  In  the  First  Expense  Group,  the  third  item 
reads  “airport  attendant,  monthly  salary.”  This  should 
be  “advertising.”  The  other  error — 

Mr.  Brophy:  Instead  of  “airport  attendant  monthly 
salary”? 

The  Witness :  Yes. 

(Continuing)  is  toward  the  bottom  of  the  same  page. 
The  words,  “Total  fixed  cost  $7,775.00”.  should  be  deleted. 
Mr.  Drinkwater:  The  words  and  the  figures? 

The  Witness:  Yes,  sir. 

Q.  Will  you  briefly  describe  the  route  for  which  Essair 
has  applied?  A.  Essair  has  applied  for  a  feeder  route.  By 
feeder  route  I  mean,  one  that  connects  with  as  many 
through  routes  as  possible,  so  as  to  permit  passengers, 
property  and  mail  destined  to  and  from  local  communities 
not  large  enough  to  warrant  the  most  satisfactory  service 
to  have  connecting  air  service.  Mail  is  the  most  important 
service  that  will  normally  be  rendered  on  a  feeder  route. 
Over  night  mail  service  now  exists  between  nearly  all  of 
the  largest  communities  in  the  United  States.  For  instance 
there  is  over  night  mail  service  between  Los  Angeles  and 
New  York,  a  distance  of  about  2600  miles,  whereas, 

1402  between  San  Angelo  and  Austin  there  is  no  over  night 
mail  service,  although  these  cities  are  only  180  miles 

apart,  or  less  than  10  per  cent  of  the  Los  Angeles-New  York 
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distance.  When  I  say  that  Essair’s  route  is  a  feeder  route, 
I  mean  that  the  route  shown  on  its  application  connects 
with  a  number  of  large  airlines.  It  connects  with  Con¬ 
tinental  at  either  Garden  City  or  Albuquerque,  with  TWA 
at  either  Amarillo  or  Albuquerque,  with  American  Airlines 
at  Big  Springs,  with  Braniff  Airways  at  Amarillo,  Austin, 
and  Houston,  and  with  Eastern  Airlines  at  Houston.  It  is 
expected  that  a  route  will  shortly  be  awarded  to  Chicago 
and  Southern  into  Houston.  This  will  give  Essair  connect¬ 
ing  service  with  these  six  large  airlines.  I  further  think  a 
feeder  line  should  not  only  serve  to  connect  existing  airlines 
but  also  give  service  to  relatively  small  communities  that 
would  not  otherwise  be  warranted  in  having  air  service,  or 
which  are  already  connected  by  circuitous  service.  The  type 
of  equipment  that  would  normally  be  expected  to  be  used 
i  on  a  feeder  line  would  be  that  equipment  which  furnishes 
I  the  greatest  economy  of  operation  commensurate  with 
maximum  safety  and  a  reasonable  degree  of  passenger  com¬ 
fort.  The  average  distance  traveled  by  a  passenger  on  a 
feeder  line  will  be  relatively  short.  Stops  will  be  relatively 
frequent.  The  use  of  smaller  equipment  does  not  require 
i  the  construction  of  large  and  expensive  airports  which  the 
i  smaller  communities  can  ill  afford  either  to  construct  or 
to  maintain.  A  feeder  line  should  operate  over  a  route 
which  will  permii  it  to  use  as  much  as  possible  existing  air¬ 
way  aides  and  facilities,  so  as  to  minimize  the  initial 
1403  investment,  and  subsequent  maintenance  cost  to  the 
Government.  The  basic  approach  is  one  of  economy 
rather  than  luxury.  Feeder  airlines  preferably  should  be 
so  organized  as  to  have  a  minimum  overhead,  thus  result- 
i  ing  in  the  greatest  economy.  Spacious  airplanes  with 
stewardesses,  meals  aloft,  and  like  conveniences,  must  fall 
before  the  great  need  of  economy.  This  is  not  as  incon- 
i  venient  to  passengers  as  might  appear,  because  the  pas¬ 
sengers  travel  only  a  relatively  short  distance  on  the  feeder 
line.  Of  course  safety  must  remain  paramount  to  economy. 
Thus  the  caliber  of  the  flight  personnel  and  maintenance 
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personnel  should  be  of  the  same  high  order,  and  therefore, 
entitled  to  the  same  pay  as  on  large  airlines. 

The  application  for  which  Essair  has  applied  is  ideally 
suited  for  a  feeder  line  service.  With  the  exception  of  the 
Lubbock-Albuquerque  run,  the  terrain  is  almost  ideal  and 
climatic  conditions  are  unequaled  elsewhere  in  the  country. 
All  of  this  permits  the  maximum  of  economy  without  sac¬ 
rifice  of  safety.  The  application  is  for  alternate  routes. 
The  southern  terminal  of  all  routes  is  Houston.  The  north¬ 
ern  terminal  is  to  be  Garden  City,  Kansas,  Albuquerque, 
New  Mexico,  or  Amarillo  Texas.  In  the  event  that  Garden 
City  or  Amarillo  is  determined  to  be  the  northern  terminal, 
the  intermediate  cities  are  Austin,  San  Angelo,  Big 
Springs,  and  Lubbock,  except  that  the  route  may  be  via 
Abilene  instead  of  San  Angelo  and  Big  Spring.  In  case 
Albuquerque  is  determined  to  be  the  northern  terminal, 
the  cities  of  Amarillo  and  Garden  City  should  be  omitted. 

Q.  Have  you  made  a  study  of  the  routes  in  so  far  as 
the  public  convenience  and  necessity  is  concerned? 
1404  A.  I  have. 

Q.  Will  you  please  tell  us  of  the  study  you  have 
made  and  give  us  your  reasons  why  the  routes  are  necessary 
in  order  to  serve  the  public  convenience  and  necessity, 
avoiding  as  much  as  possible  any  repetition  of  preceding 
testimony.  A.  The  route  may  roughly  be  divided  into  4 
parts,  and  my  description  will  treat  the  four  parts  sep¬ 
arately. 

First,  is  the  Houston-Austin  part.  Much  testimony  has 
already  been  given  as  to  the  public  convenience  and  neces¬ 
sity  between  Houston  and  Austin.  These  two  cities  are 
about  155  miles  apart,  and  have  poor  train  service. 

The  distance  is  too  great  for  convenient  automobile  travel 
and  I  believe  that  if  there  were  no  other  cities  served  over 
the  entire  Essair  route  the  business  activities  between  these 
two  cities  alone  would  more  than  justify  a  direct  air  route 
between  these  cities.  Houston  is  the  largest  city  in  the 
state,  is  the  number  2  port  in  the  United  States,  and  is  one 
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of  the  largest,  if  not  the  largest  center  of  business  activity 
in  the  southern  part  of  the  United  States.  Austin  is  a  city 
of  over  80,000  people,  and  is  the  capital  of  the  state.  In 
nearly  every  state  of  the  union  there  is  a  direct  air  connec¬ 
tion  between  the  capital  and  the  principal  business  city  of 
the  state.  Both  cities  are  rich  and  both  are  growing  rapidly. 
According  to  the  City  Post  Office  Department  test  period 
mail  count  the  average  total  daily  first  class  mail  between 
the  two  cities  was  222  pounds. 

The  shortest  scheduled  air  route  now  available  to 
1405  the  public  is  via  San  Antonio,  a  distance  of  275  miles, 
or  nearly  double  the  distance  of  the  direct  route  of¬ 
fered  by  Essair.  When  Essair  was  pioneering  this  run  with 
a  five  year  old  four-passenger  single  engine  airplane  about 
30  tickets  were  sold  and  used  between  Houston  and  Austin, 
during  the  month  ending  July  15,  1939.  Very  little  money 
was  spent  on  advertising.  I  believe  the  old  equipment  that 
was  used  was  a  great  deterrent  to  passengers,  although  in 
fact  it  was  operated  with  the  greatest  safety.  I  have  made 
many  inquiries  as  to  the  need  of  air  transportation  between 
Houston  and  Austin,  and  the  response  to  those  inquiries, 
together  with  the  overwhelming  evidence  already  submitted, 
can  leave  no  doubt  as  to  the  fact  that  public  convenience 
and  necessity  requires  air  transportation  between  Houston 
and  Austin. 

Q.  Will  you  describe  the  second  part  of  the  route  and 
state  your  reasons  why  the  public  convenience  and  necessity 
requires  this  part  of  your  route?  A.  The  second  part  of 
Essair ’s  route  may  be  called  the  West  Texas  Part,  and  lies 
between  Austin  and  Lubbock  and  may  be  flown  via  San 
Angelo  and  Big  Spring,  or  via  Abilene.  I  believe  the  Big 
Spring  and  San  Angelo  stops  to  be  somewhat  preferable  to 
stopping  at  Abilene,  but  feel  that  the  public  convenience 
and  necessity  justifies  both.  Much  testimony  has  already 
been  given  in  connection  with  the  need  of  San  Angelo  for 
air  service.  Most  of  this,  however,  has  been  directed  at  the 
need  for  service  to  San  Antonio,  and  for  service  to  Houston 
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via  San  Antonio.  There  is  also  a  great  need  for  di- 

1406  reet  air  service  between  Austin,  the  state  capital  and 
West  Texas.  My  investigations  confirm  the  testi¬ 
mony  that  San  Angelo  is  a  leading  oil  town,  and  a  principal 
distribution  center  for  that  part  of  West  Texas.  My  inves¬ 
tigations  further  confirm  the  testimony  of  the  necessity  of 
men  in  the  oil  business  having  air  transportation  to  the 
State  capital.  Governmental  control  of  oil  is  steadily  in¬ 
creasing,  and  it  is  of  supreme  importance  that  rapid  and 
convenient  transportation  be  provided  between  such  a  lead¬ 
ing  oil  production  center  and  the  state  capital.  Service  to 
Houston,  one  of  the  largest  shipping  ports  in  the  world,  is 
likewise  of  supreme  important.  The  shortest  and  most  di¬ 
rect  service  between  Houston  and  San  Angelo  would  be 
over  Essair’s  route  via  Austin.  Distance  would  be  saved, 
time  would  be  saved,  and  money  w’ould  be  saved.  Moreover, 
there  can  be  no  question  that  on  the  application  made  by 
Essair,  a  person  who  boards  a  plane  at  San  Angelo  would 
be  carried  through  to  either  Austin  or  Houston  on  the  same 
plane  and  everyone  agress  that  this  is  the  most  desirable 
service. 

In  the  application  of  Continental  it  is  clear  that  there 
would  have  to  be  a  change  of  planes  at  San  Antonio  for  pas¬ 
sengers  destined  to  Houston,  and  in  the  application  of 
Braniff  there  would  probably  have  to  be  a  change  of  planes. 
From  West  Texas  to  Austin  by  both  the  Braniff  and  the 
Continental  routes  a  change  of  planes  will  certainly  be 
necessary. 

Some  of  the  statistics  that  have  been  submitted  in  connec¬ 
tion  with  San  Angelo,  take  the  months  of  April,  May,  Sep¬ 
tember  or  October,  as  typical  periods.  I  should  like 

1407  to  point  out  that  these  months  are  the  shearing  sea¬ 
sons  for  wrool  and  mohair.  Since  there  are  quite  a 

large  number  of  wool  and  mohair  dealers  in  San  Antonio, 
this  reflects  a  prominent  seasonal  variation  in  favor  of  San 
Antonio  which  does  not,  in  my  judgment  properly  reflect 
normal  conditions.  Oil,  however,  is  not  greatly  affected  by 
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Seasonal  variations,  and  nearly  any  month  is  a  fair  index 
of  any  other  month. 

So  far  as  Big  Spring  is  concerned  there  is  likewise  a 
fairly  large  amount  of  oil  business  done  there.  Big  Spring 
is  also  a  scheduled  stop  of  American  Airlines.  Much  tes¬ 
timony  has  been  given  with  respect  to  service  between  El 
Paso  and  Southeast  Texas.  Although  there  would  be  some 
traffic  from  El  Paso  to  Southeast  Texas,  I  think  there  is 
grave  doubt  as  to  whether  the  traffic  will  be  sufficient  so 
that  public  convenience  and  necessity  requires  through  air 
service,  in  the  sense  outlined  by  preceding  testimony.  I  do 
not  think  any  airline  is  justified  between  El  Paso  and  South¬ 
east  Texas  unless  consideration  be  given  to  all  three  of  the 
prominent  Southeast  Texas  cities,  that  is,  San  Antonio, 
Austin,  and  Houston.  Passengers  from  El  Paso  destined 
to  Southeast  Texas  will  have  the  most  direct  route  to  two 
of  the  three  cities  by  traveling  on  American  Airlines  to  Big 
Spring,  and  by  Essair  to  Southeast  Texas.  A  comparison 
has  been  made  by  Continental  for  its  route  with  that  of  the 
route  applied  for  by  Braniff.  The  route  of  Essair  was  ig¬ 
nored  entirely,  and  in  order  that  the  record  not  reflect  a 
distorted  picture  in  this  connection,  I  think  the  comparison 
should  be  extended  to  include  Essair. 

As  far  as  new  route  miles  are  concerned  between 
1408  El  Paso  and  Southeast  Texas  only  268  new  route 
miles  are  required  in  connection  with  Essair ’s  appli¬ 
cation,  while  397  are  required  for  Continental,  and  535  for 
Braniff.  Essair  offers  a  saving  over  Continental  of  129 
miles  or  32  per  cent,  and  a  saving  over  Braniff  of  267  miles 
or  49  per  cent.  Taking  Houston  the  farthest  city  from  El 
Paso  as  the  starting  point,  the  total  number  of  miles 
traveled  via  Essair  and  American  Airlines  to  El  Paso  would 
be  719,  the  total  number  via  Continental’s  route  would  be 
791,  and  the  total  number  via  Braniff ’s  route  would  be  730. 
This  would  constitute  a  saving  by  Essair  of  72  miles  over 
Continental,  and  11  miles  over  Braniff.  I  also  think  the 
number  of  intermediate  stops  is  important.  On  Essair ’s 


97 


route  there  would  be  3  intermediate  stops,  namely,  Austin, 
San  Angelo,  and  Big  Spring.  Via  Continental  there  woi^ld 
be  6  intermediate  stops,  namely,  San  Antonio,  San  Ange. 
Big  Spring,  Midland,  Odessa,  Hobbs,  and  Carlsbad.  Via 
Braniff  there  would  be  4  intermediate  stops,  namely,  Sim 
Antonio,  Uvalde,  Del  Rio,  and  Marfa.  If  15  minutes  is  al¬ 
lowed  for  each  intermediate  stop  the  time  lost  at  stops  via 
Essair  would  be  45  minutes,  via  Braniff  1  hour,  and  via  Con¬ 
tinental  1  hour  and  30  minutes.  Thus  Essair ’s  route  would 
give  large  savings  between  El  Paso  and  Southeast  Texas 
over  both  the  other  applicants  insofar  as  new  route  miles, 
number  of  air  miles,  and  the  number  of  intermediate  stops 
is  concerned.  The  routes  of  both  Braniff  and  Continental 
rest  almost  entirely  on  the  necessity  of  improved  air  trans¬ 
portation  between  El  Paso  and  the  3  major  Southeast  Texa  s 
cities.  In  my  judgment  the  necessity  for  such  im- 
1409  provement  may  well  be  questioned.  The  Essair  route 
gives  the  greatest  improvement  and  at  the  same  time 
is  not  dependent  solely  upon  the  necessity  of  improved  ser¬ 
vice  between  El  Paso  and  Southeast  Texas  for  the  grantin 
of  this  application.  This  improvement  is  only  one  of  th 
many  factors  that  show  the  necessity  of  granting  Essair’ 
application.  Finally  the  route  proposed  by  Essair  provide 
improved  service  to  El  Paso  without  paralleling  America 
Airlines  between  Big  Spring  and  El  Paso. 

There  has  been  much  testimony  concerning  the  need  foi- 
service  at  Midland  Odessa.  From  my  investigation  an< 
from  the  testimony  given,  Midland  is  more  important  than 
Odessa.  Neither,  however,  can  compare  in  importance  with 
either  San  Angelo  or  Big  Spring,  and  it  is  doubtful  whether 
a  certificate  granting  a  stop  at  the  Midland-Odessa  airpori; 
can  be  justified.  Essair  proposes  to  furnish  limousine 
service — 

Mr.  Drinkwater :  I  hesitate  to  object,  Mr.  Examiner,  bu^; 
this  witness  for  some  time  has  been  stating  conclusions,  an4 
making  assumptions. 
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The  Examiner :  I  think  you  are  getting  into  the  field  of 
conclusions  and  considerable  argument  there,  Mr.  Marshall. 
However,  that  is  a  matter  better  adapted  to  brief. 

Mr.  Marshall :  So  far  as  limousine  service  is  concerned — 

Mr.  Drinkwater:  I  was  not  referring  to  that,  Mr.  Mar¬ 
shall. 

1410  The  Examiner:  I  think  his  objection  was  to  the 
conclusions  previous  to  that. 

Mr.  Marshall:  The  only  thing  we  are  testifying  about 
now  is  the  comparison  between  the  Continental  application 
and  the  Essair  application,  so  far  as  service  to  Midland  is 
concerned.  Continental  made  many  comparisons  all  of 
which  were  admitted  into  the  record,  and  I  think  we  should 
be  entitled  to  make  a  comparison. 

1  The  Examiner:  I  have  no  objection  to  all  the  factual 
data  comparing  any  routes  at  all,  but  the  matter  of  con¬ 
clusions  are  something,  of  course,  that  the  Board  is  going 
io  have  to  draw  from  the  material  that  is  put  in  there,  and 
that  is  the  point  that  I  raise,  as  to  the  conclusions  being 
drawn.  Suppose  you  confine  this  to  the  factual  presentation 
of  it. 

Mr.  Marshall :  I  think  from  this  point  on  that  it  is  largely 
factual.  There  is  only  a  little  more  testimony  on  con¬ 
venience  and  necessity. 

The  Examiner:  Proceed. 

A.  (Continuing)  Essair  proposes  to  furnish  limousine 
service  or  arrange  with  a  bus  company  for  transportation 
from  downtown  Midland  to  the  airport  at  Big  Spring.  The 
airport  at  Big  Spring  is  located  on  the  transcontinental 
highway  about  2  miles  west  of  Big  Spring,  which  is  only 
about  35  miles  from  the  center  of  Midland.  If  this  service 
should  prove  justifiable  it  would  be  extended  to  Odessa. 
The  time  necessary  to  travel  from  the  center  of  Midland  to 
the  Big  Spring  airport  is  about  45  minutes,  or  an  amount 
equal  to  the  time  necessary  to  reach  the  airport  from  the 
center  of  many  large  cities,  and  I  am  fully  con- 

1411  vinced  that  such  facilities  will  adequately  serve  the 
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needs  of  Midland.  There  is  a  further  advantage 
this  service.  American  Airlines  has  indicated  a  desire 
cooperate  with  any  applicant  who  crosses  their  route. 
Essair  is  awarded  the  certificate  for  this  route,  Essair  afid 
American  Airlines  will  almost  certainly  have  simultaneo 
stopping  times  at  Big  Spring.  The  service  between 
land  and  Big  Spring  will  thus  serve  the  passengers  of  bo 
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nish  travelers  between  Midland  and  Fort  Worth,  Dali 
areas,  facilities  of  air  transportation  which  at  present  aijid 
under  the  application  of  Continental  they  do  not  have, 
this  connection,  I  might  point  out  that  there  has  been 
good  deal  of  testimony  to  show  the  community  of  intere 
between  Midland  and  the  Fort  Worth-Dallas  area — nearly 
as  much  as  between  Midland  and  the  Austin-Houston  area. 

Lubbock  is  the  northern  end  of  the  second  part  of  Es- 
sair’s  route.  It  is  one  of  the  fastest  growing  communities 
in  Texas.  Between  1930  and  1940  it  increased  from  20,000 
to  31,000,  and  there  is  no  reason  to  believe  that  the  rate  of 
increase  will  not  be  maintained  for  some  time.  Essair  will 
furnish  air  service  between  Lubbock,  its  principal  neighbor¬ 
ing  cities,  the  state  capital,  and  the  nearest  port.  The  pres¬ 
ent  rail  mail  service  between  Lubbock,  Big  Spring  and  San 
Angelo  is  by  train  via  Svreetwater,  Texas.  Connections  a  re 
slow  and  uncertain.  By  granting  Essair ’s  application  Lub¬ 
bock  would  have  air  service  to  Big  Spring,  San  Angelo, 
Austin  and  Houston,  and  in  my  mind  such  service  is  re¬ 
quired.  Lubbock  alone  is  almost  double  the  popula- 
1412  tion  of  Carlsbad  and  Hobbs  combined. 

Q.  Will  you  describe  the  third  part  of  the  route 
for  which  Essair  has  applied?  A.  The  third  part  of  the 
route  for  which  Essair  has  applied  is  between  Lubbock, 
Amarillo  and  Garden  City.  Amarillo  is  already  served  ;o 
Southeast  Texas  by  Braniff  Airways.  Amarillo  has  already 
been  described  as  a  natural  junction  point,  and  it  is  impor¬ 
tant  that  West  Texas  passengers  be  given  air  service  to  this 
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important  junction  point.  Amarillo  is  important  to  Essair 
either  as  a  northern  terminal  or  as  an  intermediate  stop. 

The  Amarillo-Garden  City  part  of  Essair ’s  application 
constitutes  an  alternate  application  to  the  application  of 
Braniff  and  Continental  for  the  Amarillo-Pueblo  run.  It 
has  already  been  testified  that  airway  facilities  are  being 
installed  between  Pueblo  and  Wichita.  One  of  these  facili¬ 
ties  is  a  radio  range  at  Garden  City.  The  south  leg  of  this 
range  and  the  north  leg  of  the  Amarillo  range  will  provide 
adequate  radio  range  facilities  for  instrument  operation  be¬ 
tween  these  points.  In  my  judgment  there  will  not  be  a 
great  deal  of  traffic  between  Southeast  Texas  and  the  Colo¬ 
rado  cities  that  have  been  described.  The  Essair  applica¬ 
tion  will,  however,  provide  sufficiently  adequate  service  to 
those  Colorado  cities  by  connecting  with  Continental  Air¬ 
lines  at  Garden  City.  The  terrain  between  Amarillo  and 
Garden  City  is  excellent  for  flying,  while  that  between  Ama- 
rilol  and  Pueblo  is  difficult. 

Q.  Will  you  describe  the  fourth  part  of  the  route 
1413  for  'which  Essair  has  applied?  A.  The  fourth  part 
of  the  route  for  wdiich  Essair  has  applied  lies  between 
Lubbock  and  Albuquerque.  Testimony  has  been  of¬ 
fered  in  this  proceeding  and  I  feel  it  unnecessary  to  repeat 
that  testimony  of  the  need  for  more  rapid  service  between 
Houston  and  the  West  Coast.  By  the  granting  of  the  cer¬ 
tificate  to  Albuquerque,  Essair  would  be  in  a  position  to 
run  a  flight  from  Houston  to  Austin  to  Abilene  to  Albu¬ 
querque  and  connect  there  with  TWA  for  the  Coast,  and 
Continental  for  Colorado.  Passengers  from  the  Coast  and 
from  Colorado  bound  for  Houston  could  connect  with  Es¬ 
sair  at  Albuquerque  and  have  rapid  transportation  to  Aus¬ 
tin  and  Houston.  I  believe  that  such  a  service  would  meet 
the  convenience  and  necessity  shown  by  the  representatives 
of  the  Chambers  of  Commerce,  of  Houston,  Austin,  Abilene, 
Albuquerque,  the  Colorado  cities,  Los  Angeles,  and  Oakland 
California.  By  such  a  service  Essair  could  furnish  twTo 
round-trips  daily  between  Houston  and  Austin,  and  one 
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round-trip  daily  over  each  alternate  of  the  more  sparsely 
populated  sections  lying  to  the  Northwest  of  Austin. 

Q.  Have  you  made  any  study  of  the  public  convenience 
and  necessity  in  connection  with  the  air  service  to  Abilene  ? 
A.  Abilene  now  has  air  service  to  Fort  Worth  and  Dallas;, 
the  cities  with  which  it  has  the  closest  community  of  inter¬ 
est.  However,  between  Abilene,  Austin  and  Houston  it  is 
now  necessary  to  take  the  circuitous  route  via  Fort  Worth 
and  Dallas.  From  Abilene  to  Austin  via  Fort  Worth  is 
321  miles.  On  the  route  Essair  proposes  the  distance 
1414  is  190  miles,  which  constitutes  a  saving  of  131  miles 
or  40  per  cent.  Moreover,  a  change  of  planes  is  nec¬ 
essary  under  existing  conditions.  No  change  of  planes  is 
necessary  via  Essair ’s  route. 

Q.  The  City  of  Brown  wood  has  appeared  in  this  proceed¬ 
ing  and  requested  the  Civil  Aeronautics  Board  to  find  that 
the  public  convenience  and  necessity  requires  service  to 
Brownwood.  In  the  event  that  the  Board  does  find  that  thei 
public  convenience  and  necessity  requires  a  stop  at  Brown- 
vrood,  how  will  the  application  of  Essair  be  affected?  Al 
Essair  is  prepared  to  serve  Brownwood  economically,  and 
easily,  either  on  its  run  to  Abilene,  or  on  its  run  to  San 
Angelo.  On  a  flight  between  Austin  and  Abilene  a  stop  at 
Brownwood  would  not  cause  an  appreciable  increase  in 
mileage.  If  it  is  determined  to  serve  Brownwood  on  the 


flight  from  Austin  to  San  Angelo  there  will  be  an  increase 
of  about  30  miles.  Sofar  as  the  application  of  Continental 
is  concerned,  there  would  have  to  be  an  increase  of  about  73 
miles  or  more  than  double  Essair ’s  increase. 

The  Examiner:  Aren’t  you  .getting  a  little  into  argu¬ 
ment  there? 

The  Witness:  Mr.  Examiner,  I  have  scaled  that  off  on 
the  map  that  was  furnished  by  the  Authority,  there  was  no 
testimony,  I  believe,  given  heretofore  to  that  increment 
mileage,  and  I  did  that  merely  for  the  convenience  of  the 
Examiner. 

The  Examiner :  All  right. 
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1  The  Witness:  That  same  remark  applies  to  Braniff’s 
increased  mileage  from  San  Antonio  via  San  Angelo. 

1415  Q.  Do  you  know  of  your  own  knowledge  that  all  of 
the  officers,  all  the  directors,  and  all  of  the  stock¬ 
holders  of  Essair  Inc.,  are  citizens  of  the  United  States? 
A.  They  are. 

1  Q.  Were  you  requested  by  Counsel  for  Civil  Aeronautics 
Board  represented  in  this  proceeding,  to  revise  Exhibit  E-4, 
£o  as  to  conform  as  closely  as  feasible  to  the  standard  items 
contained  in  forms  prepared  by  the  Post  Office  Depart¬ 
ment?  A.  I  was. 

1  Q.  Have  you  made  such  a  revision?  A.  I  have. 

Q.  Have  you  it  with  you?  A.  I  have. 

Mr.  Marshall :  I  ask  that  this  revised  estimate  be  marked 
in  connection  with  Exhibit  E-4  for  identification.  The 
pages  thereof  numbered  consecutively  14- A,  14-B,  14-C  and 
14-D,  be  appended  to  the  last  page  of  Essair  ?s  Exhibit  E-4, 
which  ends  on  page  14. 

The  Examiner:  It  will  be  so  marked,  Mr.  Marshall. 
You  may  proceed. 

Mr.  Marshall:  The  line  marked  “Net  Revenue  from 
Operations”,  the  second  and  fourth  columns  in  that  line 
have  a  dollar  sign.  That  dollar  sign  should  be  deleted. 

i  (The  pages  referred  to,  to  be  appended  to  Exhibit  E-4, 
wrere  marked  14-A,  14-B,  14-C,  and  14-D) 

Q.  Does  this  Exhibit  E-4,  estimate  the  cost  for  the  alter¬ 
nate  routes  described  in  Essair ys  application?  A.  In¬ 
directly,  it  does.  This  particular  exhibit  was  di- 

1416  rected  primarily  at  the  route  from  Houston  to  Aus¬ 
tin,  to  San  Angelo  to  Big  Spring,  to  Lubbock, 

Amarillo,  to  Garden  City.  However,  for  all  practical  pur¬ 
poses  the  exhibit  sets  forth  the  costs  on  any  alternate  that 
might  be  granted  by  simply  applying  the  total  operating 
cost  of  44.30  cents  per  mile  for  the  first  year,  and  30.23 
per  mile  for  the  second  year  for  any  alternate  route. 

Q.  Are  these  operating  costs  per  mile  materially  differ¬ 
ent  from  the  costs  per  route  mile  of  the  applications  of 
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Braniff  and  Continental?  A.  They  are  materially  less  than 
those  shown  in  the  estimates  of  Braniff  and  Continental. 
This  is  because  Essair  intends  using  smaller  equipment 
than  either  Braniff  or  Continental. 

Q.  What  is  your  present  residence?  A.  Dallas,  Texas. 

Q.  In  the  event  the  Civil  Aeronautics  Board  should 
award  Essair  a  certificate  of  convenience  and  necessity, 
would  you  change  your  residence?  A.  I  would  move  to 
Houston,  where  the  administrative  offices  and  southern  ter¬ 
minal  of  Essair  Inc.,  would  be  located,  and  I  would  give  up 
all  business  and  professional  activities,  other  than  the  af¬ 
fairs  of  Essair. 

Q.  How  much  in  actual  cash  was  invested  by  Essair  in 
pioneering  the  route  that  they  pioneered,  and  as  described 
in  Exhibit  E-2?  A.  In  excess  of  $25,000.00. 

Q.  That  does  not  include  any  amounts  paid  for  services 
of  officers?  A.  It  includes  neither  payment  for  ser- 
1417  vices  of  officers,  nor  legal  and  other  services  and 
expenses,  in  connection  with  appearances  before  the 
Civil  Aeronautics  Board. 

Q.  Do  you  consider  the  flying  equipment  contained  in 
your  exhibit,  to  be  the  most  feasible  equipment  for  the 
routes  for  which  Essair  has  applied?  A.  I  have  made  & 
very  careful  study  of  the  needs  of  all  of  the  cities  on  the 
routes  applied  for  by  Essair,  and  I  consider  the  Lockheed 
12- A,  6-passenger,  twin  engine  plane  to  be  ample  to  provide 
ample  passenger  mail  and  express  facilities;  Lockheed- 
Electras  would  be  just  about  as  good.  By  the  use  of  thes^ 
planes  I  believe  it  would  seldom  be  necessary  to  turn  an^ 
passengers  away  because  of  the  unavailability  of  space. 
The  principal  danger  of  such  an  occurrence  might  be  be^ 
tween  Houston  and  Austin,  and  under  our  equipment  pro¬ 
vision  we  could  run  a  “Second  Section”,  to  our  flight 
between  Houston  and  Austin,  should  this  section  become 
overloaded.  If  it  is  found  from  actual  experience  that  thi 
business  should  warrant  it,  we  show  the  equipment  and  the 
facilities  immediately  to  commence  a  second  round-trip^ 
between  any  points  on  the  line. 


104 


1  Should  the  equipment  that  we  contemplate  using  prove 
to  be  inadequate  we  have  made  ample  provisions  in  our 
financing  to  permit  us  to  purchase  larger  equipment,  and 
we,  of  course,  will  purchase  larger  equipment  just  as  soon 
as  the  volume  of  business  warrants  such  purchase. 

Q.  From  what  source  do  you  intend  to  obtain  your 

1418  airplane  pilots?  A.  Nearly  all  airlines  in  the  country 
have  co-pilots,  that  are  entirely  qualified  to  act  as 

senior-pilots,  and  the  only  reason  that  they  do  not  now  act 
as  senior-pilots  is  because  the  demand  is  not  large  enough  to 
fill  the  supply.  Two  of  the  pilots  who  actually  flew  the 
foute  for  Essair  while  it  was  operating  are  qualified  senior- 
pilots,  now  employed  elsewhere,  but  who  have  told  me  that 
they  would  gladly  return  to  work  for  Essair  at  such  time 
as  Essair  may  resume  operation. 

i  Q.  From  where  would  you  obtain  the  remainder  of  your 
personnel?  A.  From  my  own  experience  I  know  that  there 
is  not  a  great  deal  of  difficulty  in  obtaining  co-pilots.  The 
two  senior-pilots  to  whom  I  have  referred  have  assured  me 
that  they  can  always  produce  quite  a  number  of  qualified 
co-pilots,  and  that  the  difficulty  will  lie  in  the  selection  from 
the  qualified  applicants  rather  than  in  finding  the  appli¬ 
cants  themselves.  We  now  have  more  applications  for 
every  class  of  work  than  we  would  have  jobs  to  be  filled. 
There  is  an  abundance  of  radio  operators.  By  radio 
Operators  I  mean  radio  telephone  operators,  not  radio  tele¬ 
graph  operators.  There  are  fewer  dispatchers  but  our  re¬ 
quirements  only  call  for  two.  As  far  as  traffic  managers 
at  local  airports  are  concerned  we  intend  to  pay  a  higher 
rate  than  the  presently  existing  rate.  We  intend  to  do  this 
because  we  feel  that  we  want  to  get  the  very  best  that  is 
available,  because  these  men  will  have  to  spend  much  of 
their  time,  at  least  initially  in  promoting  business  at 

1419  the  various  stops  on  Essair ’s  route.  I  feel  that  these 
high  class  men  at  the  local  airport  are  essential  on  a 

feeder  line  for  in  the  relatively  small  cities  that  a  feeder 
line  serves,  the  element  of  personal  contact  is  of  prime  im- 
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portance  and  these  men  will  spend  much  of  their  time  ip 
personal  contact  with  prospective  customers.  In  my  judg 
ment,  this  additional  pay  will  more  than  justify  itself  in 
increased  passenger  revenue. 

Q.  From  what  source  do  you  intend  to  procure  your  flyj 
ing  equipment  and  spare  parts?  A.  Judging  from  my  in 
quiries  and  from  the  number  of  advertisements  in  aviatiop 
magazines,  there  is  now  an  abundance  of  airplanes  of  th 
type  Essair  proposes  to  use  on  its  route.  I  intend  to  pur 
chase  the  airplanes  for  Essair  from  reputable  dealers  iij 
used  aviation  equipment.  The  parts  I  intend  to  obtain 
from  the  manufacturers  themselves,  and  I  am  advised  that 
the  manufacturers  generally  have  ample  parts  for  thes 
airplanes. 

Q.  Have  there  been  indications  to  you  that  the  supply  o 
these  used  airplanes  might  materially  diminish  in  the  next 
several  months?  A.  Apparently  so,  but  I  believe  that  the 
indications  are  now  to  the  contrary.  The  principal  mar¬ 
kets  for  these  used  airplanes  up  to  now  have  been  the  mili¬ 
tary  establishments  of  various  countries  supplied  by 
United  States  manufacturers.  These  military  establish¬ 
ments  have  not  seen  fit  up  until  now  to  purchase  a  sufficient 
number  of  these  used  airplanes  to  deplete  the  market  to 
the  extent  that  Essair  would  be  unable  to  buy  planes. 
1420  United  States  manufacturers  are  rapidly  increasing 
the  number  of  military  airplanes  that  they  are  able 
to  manufacture,  and  as  this  increase  is  transformed  into 
delivery,  the  military  establishments  to  which  I  have  reJ 
ferred  will  probably  decrease  the  purchases  of  used  trans¬ 
port  planes.  Therefore,  the  indications  are  that  the  num¬ 
ber  available  of  used  transport  airplanes  will  increase 
rather  than  diminish  several  months  hence. 

Q.  Have  you  made  provision  for  additional  cash  for 
Essair  to  take  care  of  the  purchase  of  equipment,  any  loss 
that  might  be  sustained  from  initial  operations,  and  pro¬ 
vide  a  reasonable  margin?  A.  I  believe  that  $250,000.00  in 
cash  will  be  ample  for  our  requirements.  However,  to  be 
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on  the  safe  side,  I  have  made  provision  for  as  much  as 
$400,000.00  should  that  sum  be  needed.  The  President  of 
Essair’s  underwriting  firm  will  testify  in  this  proceeding 
as  to  the  financing  details. 

i  Q.  Have  you  made  an  application  for  a  temporary  cer¬ 
tificate  to  carry  passengers,  property  and  mail?  A.  In 
our  application  I  requested  both  a  temporary  and  a  perma¬ 
nent  certificate,  the  temporary  certificate  to  be  operative 
until  the  Civil  Aeronautics  Board  determines  the  issuance 
or  denial  of  a  permanent  certificate  of  convenience  and 
necessity  to  the  applicants  concerned  at  this  hearing. 

Q.  Did  you  subsequent  to  the  filing  of  the  application  for 
temporary  certificate  request  immediate  issuance  of  that 
certificate?  A.  Essair’s  application  for  a  tempo- 
1421  rary  certificate  was  filed  about  March  4, 1940.  There 
were  several  postponements  of  the  hearing  on  that 
application. 

Q.  Have  you  made  any  study  of  the  cost  involved  and 
of  the  financial  and  equipment  requirements  in  connection 
with  the  temporary  certificate?  A.  I  have.  In  that  con¬ 
nection  I  would  like  to  say  that  if  Essair  is  awarded  this 
temporary  certificate  it  would  make  every  effort  to  utilize 
the  existing  airway  facilities,  and  airline  facilities.  By 
airline  facilities,  I  mean  that  at  a  connecting  point  we 
would  endeavor  to  make  arrangements  with  other  airlines 
at  that  connecting  point,  and  pay  them  rental,  so  that  their 
employees  located  at  that  airport  would  handle  our  passen¬ 
gers,  and  our  baggage,  and  answer  our  telephones,  at  the 
respective  connecting  points.  That  would  not,  however, 
anticipate  major  items  such  as  the  rent  of  equipment  from 
some  one  of  the  connecting  carriers,  or  something  of  that 
nature.  At  stations  where  no  airline  service  is  present, 
we  would  operate  with  a  minimum  number  of  personnel. 
This  plan,  and  purely  as  a  temporary  measure,  will  give  an 
Operating  cost  of  approximately  27.75  cents  and  we  esti¬ 
mate  our  passenger  revenue,  per  revenue  mile  to  be  about 
11.04  cents.  Operating  under  this  temporary  certificate 
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without  any  airmail  contract,  this  deficit  would  run  about 
16.71  cents  per  revenue  mile  operated.  In  view  of  that,  I 
believe  that  I  am  entirely  safe  when  I  say  that  Essair 
should  be  willing  to  carry  the  mail  on  a  temporary  basis 
for  20  cents  per  revenue  mile. 

1422  Regarding  flying  personnel  and  maintenance  per¬ 
sonnel,  flying  crew  hours  would  be  restricted  to  the 

customary  1,000  hours  per  year.  The  maintenance  arrange¬ 
ments  would  be  essentially  that  as  contemplated  by  the 
permanent  operation. 

So  far  as  financial  requirements  for  Essair  to  operate 
under  the  temporary  certificate,  and  for  the  purpose  of 
clarity,  we  have  different  financial  arrangements  for 
operating  under  the  temporary  certificate  than  under  the 
permanent  certificate — as  far  as  the  financial  arrangements 
are  concerned  I  personally  will  contribute  $10,000.00  in 
cash  to  the  corporate  funds  of  Essair.  I  have  been  advised 
that  loans  to  Essair  will  be  available  to  advance  approxi¬ 
mately  90  cents  on  the  dollar  on  accrued  airmail  pay  during 
the  operating  period.  As  far  as  insurance  is  concerned  the 
Aero  Insurance  Underwriters  have  assured  me  that  they 
will  give  me  proper  coverage  on  all  planes  and  distribute 
the  annual  payment  over  a  six  or  an  eight  months  period 
of  time.  I  don’t  believe  that  for  the  relatively  short  period 
of  time  that  Essair  would  operate  under  the  temporary 
certificate,  that  more  than  one  airplane  is  necessary  or 
advisable. 

As  a  further  reason  for  the  granting  of  this  temporary 
certificate  I  should  like  to  point  out  that  the  application  of 
Essair  for  both  the  temporary  and  the  permanent  certifi¬ 
cate  is  for  a  feeder  line,  and  I  understand  that  the  problem 
of  the  economic  feasibility  of  feeder  lines  has  been  very 
puzzling  to  the  Civil  Aeronautics  Board  and  to  the  airline 
industry. 

1423  The  Examiner :  I  think  we  are  going  afield  there. 

Q.  Have  you  made  arrangements  for  the  use  of  an 

airplane  in  the  event  that  a  temporary  certificate  should  be 
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awarded  you?  A.  I  have.  I  believe  that  from  the  market 
available  of  used  airplanes,  and  depending  on  the  number 
of  intermediate  stops  on  any  route  authorized  by  the  Board 
for  temporary  operation,  that  I  might  be  able  to  do  better 
with  Lockheed-Electras  than  with  Lockheed  12-A,s.  It  is 
my  understanding  that  I  will  be  able  to  rent  a  Lockheed 
Electra  cheaper  than  I  can  rent  Lockheed  12-A  equipment. 

Q.  Have  you  made  definite  arrangements  for  the  immedi¬ 
ate  delivery  to  you  of  an  airplane  on  the  rental  basis?  A. 
I  have. 

Mr.  Marshall :  No  further  questions. 

The  Examiner:  We  will  take  a  five  minute  recess. 

Whereupon,  at  11 :15  A.  M.,  a  recess  was  taken. 
1424  The  Examiner :  Let  us  be  in  order,  please.  Con¬ 
tinental  may  cross  examine. 

Mr.  Drinkwater :  I  have  no  questions,  Mr.  Examiner. 

Cross  Examination 
By  Mr.  Schneider: 

Q.  Mr.  Marshall,  other  than  your  association  with 
Essair,  Inc.,  have  you  ever  been  engaged  in  air  transporta¬ 
tion  in  any  capacity?  A.  Directly,  no;  indirectly,  yes. 

Q.  Will  you  explain  the  latter  part  of  your  answer?  A. 
In  1933  I  went  down  to  Mexico  to  do  some  engineering  work 
for  the  Government  of  Mexico,  and  I  lived  down  there  for 
a  few  months  and  made  several  friends  among  residents  of 
Monterrey.  When  I  returned  to  Dallas  in  January,  1934, 
some  people  in  Monterrey  asked  me  to  talk  to  various  air 
lines,  to  see  what  interest  could  be  aroused  towards  giving 
Monterrey  its  first  air  route  to  Mexico  City,  and  also  an 
air  route  into  San  Antonio.  I  did  that  for  them,  you  might 
say,  unofficially  as  best  I  could.  In  that  connection  I  con¬ 
tacted  several  of  the  major  air  lines. 

Q.  Then,  other  than  that,  you  have  had  no  connection 
with  air  transportation  in  any  form  prior  to  February  8, 
1939,  when  Essair  commenced  flying  operations? 

The  Witness:  Will  you  read  the  question? 

(The  reporter  read  the  question  as  above  recorded.) 
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By  Mr.  Schneider: 

Q.  Exclude  from  that,  Mr.  Marshall,  fare-paying  passen- 
air  lines.  A.  I  understand  that.  For  about  three 

1425  years  prior  to  February  8,  1939,  and  approximately 
three  years  before  Essair  was  incorporated,  I  was 

conducting  surveys  to  determine  the  feasibility  of  an  air 
line  route  in  West  Texas.  In  making  that  explanation  to 
you  I  therefore  answer  “Yes”  to  your  question  with  that 
explanation  of  what  I  was  doing  three  years  prior  to  the 
formation  of  our  company. 

Q.  On  page  15,  Exhibit  5,  Mr.  Marshall,  is  set  forth  the 
balance  sheet  of  the  company  after  the  sum  of  $250,000  has 
been  raised.  Is  that  correct?  A.  That  is  actually  the  pro¬ 
posed  balance  sheet  at  the  beginning  of  operations  under 
the  certificate,  not  immediately  after  the  underwriters  have 
turned  the  money  over  to  us.  That  shows,  in  other  words, 
what  we  propose  to  do  with  the  $250,000. 

Q.  What  is  the  present  financial  condition  of  Essair, 
Inc.?  A.  The  present  financial  condition  of  Essair,  Inc., 
is  that  it  is  dependent  solely  for  its  financial  existence  on 
contributions  to  surplus  from  its  stockholders,  who  have 
contributed  thus  far  in  excess  of  $25,000  in  cash  to  the  com¬ 
pany.  It  was  originally  incorporated,  Mr.  Schneider,  as  a 
$1,000  company,  and  we  contributed  surpluses  from  time 
to  time. 

Q.  How  many  shares  of  stock  are  outstanding?  A.  100. 

Q.  How  much  was  received  for  those  100  shares?  A. 
At  the  time  of  incorporation,  $1,000.  Subsequent  thereto, 
contributions  by  stockholders — 

1426  Q.  In  the  amount  of  approximately  $24,000?  A. 
No,  sir;  it  was  well  in  excess  of  $25,000. 

Q.  What  are  the  present  liabilities  of  Essair,  Inc.?  A. 
The  present  liabilities  of  Essair,  Inc.,  are  less  than  $1,000. 

Q.  And  what  are  those  liabilities?  A.  The  principal 
item  is  a  fuel  item  under  controversy.  The  controversial 
fuel  item  is  $550,  approximately. 

Q.  You  say  under  controversy?  A.  Yes,  sir. 
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Q.  What  do  you  mean  by  that,  Mr.  Marshall?  A.  We  did 
not  get  the  fuel  tax  refund  which  the  original  agreement 
for  the  purchase  of  fuel  entitled  us  to.  That  was  in  Austin, 
Texas.  The  remaining  items  are  one  item  for  printing, 
$170, 1  believe — $169  or  $170. 

Q.  What  was  that  $170  for?  A.  Printing. 

Mr.  Marshall:  Mr.  Examiner,  I  don’t  want  to  limit  the 
cross  examination,  but  I  wonder  if  it  is  material  cross  ex¬ 
amination — what  we  have  discussed,  what  we  have  said, 
what  we  are  going  to  prove  to  raise  an  additional  $250,000 
in  cash. 

The  Examiner:  That  is  over  and  above,  clear  of  any 
liability  that  the  company  may  now  have? 

Mr.  Marshall:  That  is  correct. 

Mr.  Schneider:  I  think  the  present  financial  condition 
of  the  company  is  certainly  important  to  the  de- 
1427  termination  of  its  fitness,  willingness  and  ability, 
Mr.  Examiner.  Furthermore,  it  goes  to  the  question 
of  whether  they  really  can  raise  $250,000  as  they  propose 
to  do.  I  want  to  know  what  the  extent  of  their  present  lia¬ 
bilities  are. 

The  Examiner :  I  think  he  has  given  you  that. 

Mr.  Schneider:  He  has  not  completed  it. 

The  Witness:  I  have  given  you  the  two  major  items, 
Mr.  Schneider.  The  total  amount  is  less  than  $1,000. 

By  Mr.  Schneider: 

Q.  Does  Essair  still  own  the  aircraft  which  it  used  in  its 
preliminary  operations?  A.  That  is  tied  up  in  the  contro¬ 
versy  in  connection  with  the  fuel  bill.  It  is  my  understand¬ 
ing  that  that  matter  is  still  in  the  process  of  court  pro¬ 
cedure. 

Q.  When  you  say  1  ‘tied  up  in,”  there  is  an  attachment 
on  the  aircraft  ?  A.  There  was,  yes,  sir. 

Q.  Now,  you  stated  in  connection  with  the  availability 
of  pilots,  it  was  your  information  that  there  was  a  sufficient 
surplus  of  copilots  to  be  moved  up  to  the  classification  of 


first  pilot,  that  Essair  could  use  them  on  its  proposed  route. 
I  wonder  if  you  could  detail  that  a  little  bit  more,  Mr.  Mar¬ 
shall  ?  What  is  the  basis  of  your  information,  for  example, 
as  to  the  availability  of  surplus  co-pilots !  A.  That  remark 
is  based  primarily  on  applications  which  we  have  on  file  in 
our  office  from  men  who  have  written  us,  giving  us 
1428  their  qualifications  and  data  on  themselves  as  pilots 
or  as  copilots,  and  outlining  generally  their  past 
experience. 

Q.  Are  any  of  those  presently  employed  by  existing  air 
carriers?  A.  We  have  made  it  a  practice  to  return  the  let¬ 
ters  to  persons  who  are  members  of  the  Air  Line  Pilotp 
Association  who  have  written  us.  I  do  not  have  those  let¬ 
ters  in  our  files,  nor  did  we  keep  any  record  of  the  names 
of  those  persons  in  our  files. 

Q.  Does  that  mean  you  are  answering  “No,”  Mr.  Mar¬ 
shall,  that  you  have  no  applications  on  file  now  from  co¬ 
pilots  employed  by  certain  air  carriers?  A.  We  have  appli¬ 
cations  by  licensed  commercial  pilots  who  have  instrument^ 
commercial  ratings.  On  any  route  it  is  my  understand4 
ing — and  I  quote  my  remarks  from  my  conversation  with 
Mr.  James,  the  Civil  Aeronautics  Board  Supervisor  in  Ft. 
Worth,  with  whom  I  have  just  discussed  this  very  matter, 


and  he  has  informed  me  that  CAB  rules  and  regulations 
require  that  pilots  be  certificated  for  specific  routes  on  air 
lines,  in  contrast  to  the  general  authority  supply  which 
commercial  licensed*  pilots  are  entitled  to  operate.  Have  I 
made  myself  clear? 

Q.  Not  quite,  Mr.  Marshall.  You  say  these  men  repre¬ 
sent  themselves  to  you  as  possessing  commercial  licenses? 
A.  Yes,  sir. 

Q.  Do  you  know  whether  they  are  presently  employed  by 
any  existing  air  company?  By  that  I  mean  has  any  co¬ 
pilot  presently  employed  by  TWA  or  Braniff  made 
1429  application  to  you?  A.  Yes,  sir. 

Q.  You  have  such  applications  in  your  files?  A. 
I  do  not,  because  they  were  air  line  employees,  and  those 
applications  were  returned. 
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i  Q.  Now,  of  the  remaining  applications,  have  the  qualifi¬ 
cations  stated  therein  been  checked  to  determine  whether 
they  are  actually  qualified?  A.  They  have  not,  sir. 

Q.  Have  you  had  any  conversations  with  existing  air 
carriers  as  to  the  availability  of  pilot  personnel?  A.  May 
I  ask  you,  you  mean  specific  conversations  directed  to  this 
point,  or  just  casual  conversations  where  casual  remarks 
were  made? 

Q.  No,  directed  specifically  to  the  employment  by  Essair 
of  pilots  for  the  proposed  route. 

I  The  Examiner:  I  don’t  know  that  I  quite  understand 
the  point  that  you  wish  to  get  there,  Mr.  Schneider. 

'  Mr.  Schneider:  I  am  trying  to  ascertain  whether  Mr. 
Marshall — how  familiar  Mr.  Marshal  is  with  his  present 
pilot  program — pilot  availability. 

The  Examiner :  Are  you  just  directing  a  general  inquiry 
as  to  his  knowledge?  Do  you  mean  by  that,  has  he  gener¬ 
ally  discussed  the  situation  of  availability  of  pilots,  or  has 
he  gone  into  a  particular  air  line  and  asked  them  if  he  could 
get  pilots  for  Essair? 

Mr.  Schneider:  The  latter. 

I  Mr.  Marshall:  I  object  to  the  question.  He  has  stated 
the  sources  from  which  he  intends  to  obtain  pilots, 
1430  and  I  don’t  see  that  it  is  material  whether  he  has 
i  talked  to  air  line  carriers  or  not. 

The  Examiner :  I  have  no  objection  to  your  getting  the 
general  information  upon  which  his  qualifications  to  testify 
on  that  rests,  Mr.  Schneider,  but  as  I  understand  your  ques¬ 
tion  I  am  going  to  have  to  sustain  the  objection. 

By  Mr.  Schneider: 

Q.  You  say  that  arrangements  had  been  made  for  the 
immediate  rental  of  a  Lockheed  Electra  if  you  are  awarded 
a  temporary  certificate.  Can  you  state  from  whom  that 
plane  will  be  rented?  A.  I  believe,  Mr.  Schneider,  that  I 
did  not  testify  that  an  immediate  arrangement — that  an 
arrangement  had  been  made  for  the  immediate  rental  of  a 
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Lockheed  Electra.  If  I  did  so  testify,  I  was  in  error  and 
wish  to  correct  my  testimony  to  that  effect  now. 

Q.  Perhaps  I  misunderstood  you,  Mr.  Marshall.  Would 
you  state  what  you  did  say  on  that  subject?  A.  Yes.  We 
have  an  arrangement  for  the  rental  of  a  Lockheed  12-A,  I 
believe — and  I  am  quoting  merely  a  telephone  conversation 
when  I  say  “ I  believe’ ’ — I  believe  I  can  rent  a  Lockheed 
Electra  to  much  better  advantage  than  I  can  rent  the  Lock¬ 
heed  12-A,  hence  I  wouldn ’t  want  to  tie  myself  down  specifi¬ 
cally  on  a  temporary  operation  proposition  of  committing 
myself  that  I  am  going  to  rent  either  a  12-A  or  an  Electra 
until  the  Board  officially  asks  me  to  take  a  stand  on  that 
matter. 

Q.  Do  I  understand  your  testimony  to  be  that  at  such 
time  as  a  temporary  certificate  is  awarded  to  you, 
1431  you  will  have  no  difficulty  in  renting  either  a  Lock¬ 
heed  12-A  or  a  Lockheed  Electra?  A.  That  is  cor¬ 
rect,  as  I  now  see  the  situation,  yes. 

Q.  On  what  basis  do  you  make  the  statement  that  per¬ 
sons  assured  you  that  they  will  retain  presently  owned  air¬ 
craft  for  your  use,  pending  the  outcome  of  this  proceeding? 
A.  Personal  transport  equipment. 

Q.  What  do  you  mean  by  “personal  transport  equip¬ 
ment,”  Mr.  Marshall?  A.  Lockheed  12-A  equipment  has 
been  sold  by  Lockheed  in  several  different  cabin  arrange¬ 
ments. 

Q.  You  are  referring  to  Lockheed  12-A  now  used  by  pri¬ 
vate  individuals?  A.  Yes,  sir;  that  is  correct. 

Q.  Do  you  believe  that  there  will  be  such  equipment 
available  at  the  time  the  Authority  disposes  of  your  appli¬ 
cation?  A.  Yes,  sir. 

Mr.  Schneider:  That’s  all. 

Cross  Examination 
By  Mr.  Brophy: 

Q.  Mr.  Marshall,  as  I  understand  it,  Essair  doesn’t  have 
any  assets  at  the  present  time,  does  it?  A.  Only  except 
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that  its  stockholders  in  the  past  have  contributed  consid¬ 
erable  surplus  to  it,  so  that  it  has  met  its  proper  bills.  I 
don’t  quite  understand  just  exactly  what  you  want. 

1432  Q.  Do  you  have  any  cash  in  the  bank  in  the  name 
of  Essair?  A.  Virtually  none,  no. 

1  Q.  You  don’t  have  any  inventory?  A.  No,  sir.  We 
never  carried  any  inventory  or  any  appreciable  cash  in  the 
bank. 

Q.  And  no  aircraft?  A.  That  is  correct. 

Q.  And  you  are  not  incurring  any  payroll  expense  at  the 
present  time,  are  you?  A.  No,  sir. 

Q.  You  have  no  employees?  A.  Well,  my  engineering 
office  has  actually  been  handling  the  office  work  except  dur¬ 
ing  the  last  two  or  three  months,  when  I  have  been  up  here 
in  Washington. 

Q.  That  is  your  consulting  engineering  office?  A.  Yes, 
sir. 

Q.  Can  you  tell  us  who  your  stockholders  are,  Mr.  Mar¬ 
shall,  and  their  business  associations,  that  you  have  listed 
in  your  Exhibit  E-3? 

Mr.  Marshall:  Might  I  ask  the  relevancy  of  the  ques¬ 
tion? 

Mr.  Brophy:  I  think  in  the  first  place  you  must  estab¬ 
lish  citizenship,  and  I  think  it  is  also  an  element  of  fitness, 
willingness  and  ability,  to  demonstrate  who  the  people  are 
who  are  associated  with  your  company. 

The  Examiner:  I  think  the  witness  may  answer  it,  Mr. 
Brophy : 

Mr.  Marshall:  We  object. 

1433  The  Examiner:  We  mil  hear  the  witness. 

By  Mr.  Brophy: 

Q.  Let’s  take  E.  R.  Alexander.  Who  is  he?  A.  He  is  a 
gentleman  whom  I  have  known  about  25  years.  He  is 
merely  what  I  guess  you  would  call  a  retired  business  man. 
He  has  a  considerable  amount  of  property,  both  in  his  own 
name  and  in  the  estate  of  his  wife’s  kins-people  that  he  has 
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been  looking  after,  and  he  has  been  administering  a  i 
sizeable  estate  which  has  taken  up  his  time  largely 
his  wife’s  death  about  12  years  ago. 

The  Examiner:  What  was  your  question  a  minute 
Mr.  Brophy? 

Mr.  Brophy:  What  has  his  business  been. 

The  Witness :  The  issue  of  that  estate  are  two 
of  the  deceased  wife  by  a  former  husband.  They  are 
ting  the  estate  go  on. 

The  Examiner:  I  think  you  are  going  afield  now.  I 
don’t  think  Mr.  Brophy  is  interested  in  that  phase  of  it. 

The  Witness:  If  he  will  just  stop  me. 

The  Examiner :  I  am  going  to  stop  you  right  here. 

By  Mr.  Brophy  : 

Q.  What  I  would  like  to  know,  Mr.  Marshall,  is  what  was 
E.  R.  Alexander’s  business  before  he  retired  and  took  up 
the  managing  of  this  estate  ?  A.  There  was  an  interim  of 
about  six  years  during  which  he  managed  his  own  property, 
subsequent  to  his  honorable  discharge  from  the  United 

States  Navy.  He  is  not  a  professional  man. 

1434  (Discussion  off  the  record.) 

By  Mr.  Brophy: 

» 

Q.  Now,  he  got  out  of  the  Navy,  Mr.  Alexander?  A.  Yes, 
sir. 

Q.  And  what  was  his  business  after  that?  A.  He  was  in 
the  real  estate  business. 

Q.  A  real  estate  promoter?  A.  No,  sir. 

Q.  Wbat  type  of  business?  A.  He  owned  some  certain 
real  estate  which  was  developed  by  buildings.  In  some  in¬ 
stances  the  real  estate  was  leased  and  the  tenants  erected 
buildings  thereon.  In  other  instances  he  traded  unimproved 
property  for  other  property  with  buildings  already  exist¬ 
ent  thereon.  Then  he  would  have  to  improve  those  build¬ 
ings,  and  he  conducted  what  you  would  normally  think  6f 
as  a  real  estate  business,  except  it  was  not  residential  real 
estate. 
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Q.  Business  property?  A.  Yes,  business  property. 

Q.  Then  he  was  buying  and  selling  property?  A.  Buy¬ 
ing  and  selling  property,  yes,  sir.  • 

i  Q.  How  long  did  he  remain  in  that  business?  A.  His 
wife’s  estate  was  so  much  larger  than  his  own  business — 
The  Examiner:  Just  a  minute.  Without  building  up  the 
record  can  you  say  how  many  years  he  was  in  that  business  ? 
The  Witness :  From  about  1925  or  1926  until  the  present 
time  he  has  been  looking  after  his  wife’s  estate. 

1435  By  Mr.  Brophy : 

i  Q.  And  is  that  involved  in  the  real  estate  business  too? 
A.  His  wife’s  estate  also  is  primarily  one  of  real  estate, 
i  Q.  Now,  Mr.  E.  B.  Comer,  the  next  name  here?  What 
is  his  present  business?  A.  Mr.  Comer  was  called  to  active 
duty  as  a  Reserve  Office  about  six  weeks  ago,  so  I  was  told. 

Q.  Before  that  time  what  was  his  business?  A.  Attor¬ 
ney  practicing  law  in  Fort  Worth.  That  is  his  private 
practice. 

Q.  Did  he  have  any  other  business?  A.  Not  that  I  know 
of,  except  small  oil  lease  dabbling  that  most  Fort  Worth 
and  Dallas  attorneys  indulge  in  from  time  to  time, 
i  Q.  Would  you  say  speculation  in  oil  leases?  A.  Result¬ 
ing  purely  from  contingent  fees,  and  taking  plays  in  oil 
lands  in  lieu  of  a  cash  fee. 

i  Q.  How  about  Roy  Cowan?  A.  Roy  Cowan  is  in  Dallas. 
He  is  in  the  printing  business  and  advertising  business,  and 
has  been  so  engaged  since  he  was  discharged  from  service 
at  the  close  of  the  last  World  War.  His  home  is  in  Dallas. 
His  business  is  there  too. 

Q.  J.  W.  Lindsley,  Jr.?  A.  J.  W.  Lindsley,  Jr.,  is  in  the 
insurance  business  in  Dallas,  in  the  firm  of  J.  W.  Lindsley 
and  Company.  He  has  been  largely  instrumental  in 

1436  building  up  aviation  insurance  in  Dallas  to  such  an 
extent  that  when  I  left  Dallas  in  September  he  told 

me  that  Aero  Insurance  Underwriters  were  establishing  a 
direct  branch  there. 


117 


Q.  Does  he  have  outside  interests  that  you  know  of,  apart 
from  this  business?  A.  None  that  I  know  of,  Mr.  Brophy, 
except  his  interest  in  Essair. 

Q.  I  guess  we  have  your  experience.  How  about  U^r. 
S.  C.  Rowe?  A.  Mr.  S.  C.  Rowe  is  an  attorney  in  Fort 
Worth,  a  law  partner  of  Mr.  Comer  previously  referred  to. 

Q.  Are  his  outside  activities  similar  to  Mr.  Comer’s,  dajb- 
bling  in  oil  leases?  A.  Yes,  sir. 

Q.  Does  he  have  any  other  outside  interest  of  a  specula¬ 
tive  nature?  A.  None  that  I  know  of. 

Q.  Do  you  know  whether  any  of  the  stockholders  ha\(e 
offered  to  sell  their  stock  to  anyone  contingent  upon  the 
issuance  of  a  certificate  of  convenience  and  necessity  to 
Essair?  A.  What  they  have  done  I  do  not  know  with  re¬ 
gard  to  such  statements,  because  in  order  to  make  sure  thajt 
we  could  control  or  limit  the  stock  ownership  to  citizens  of 
the  United  States,  I  have  options  to  buy  the  remaining  out¬ 
standing  48  shares  of  stock  which  I  do  not  own.  My  optiofi 
to  buy  that  stock  is  for  a  very  nominal  price  and  not  a 
speculative  price.  I  explained  to  them  that  it  was  neces^ 
sary  for  me  to  have  positive  assurance  that  75  pei* 
1437  cent  of  my  stockholders  were  citizens  of  the  United 
States,  in  order  to  be  qualified  for  any  type  o^ 
certificate. 

Q.  Under  what  terms  is  that  option  to  be  exercised?  You 
say  you  have  an  option  on  shares  of  stock  held  by  these 
other  stockholders  at  a  nominal  price.  A.  Yes,  sir.  The 
expiration  date  of  the  option  on  the  40  shares  expires  De¬ 
cember  31,  1941  or  1942,  I  don’t  remember  which,  Mr. 
Brophy.  We  just  set  it  up  a  long  distance  in  the  future,  and 
that  is  the  only  option  which  is  in  writing.  The  other  op¬ 
tions  are  verbal. 

The  Examiner:  I  don’t  believe  you  quite  understood 
just  what  Mr.  Brophy  asked. 

Mr.  Brophy:  That  is  part  of  it,  Mr.  Examiner. 

The  Examiner:  All  right,  proceed. 
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By  Mr.  Brophy: 

Q.  Is  the  option  in  writing  ?  A.  On  the  40  shares  it  is  in 
writing.  I  own  myself  52  shares. 

Q.  On  48  shares  it  is  in  writing?  A.  On  40  of  the  48 
shares  outstanding  which  I  do  not  own,  it  is  in  writing. 

!  Q.  Is  the  price  supposed  to  fluctuate  at  all,  or  is  it  a  fixed 
price?  A.  It  is  a  fixed  price. 

Q.  Have  you  yourself  entered  into  negotiations  or  made 
any  commitments  for  the  disposal  of  your  stock  or  any  part 
thereof  contingent  upon  the  issuance  of  a  certificate  of  con¬ 
venience  and  necessity  to  Essair?  A.  Only  in  con- 
1438  nection  with  the  underwriting  agreement,  to  which 
testimony  has  been  given.  That  is  the  only  thing. 
In  other  words,  when  we  issue  a  large  amount  of  stock  we, 
obviously,  are  going  to  have  to  turn  that  over  to  under¬ 
writers,  and  that  would  be  done. 

Mr.  Brophy:  That’s  all. 

Cross  Examination 

By  Mr.  Paul: 

Q.  Can  you  give  the  ownership  of  your  stockholders,  Mr. 
Marshall?  A.  Yes  sir.  E.  R.  Alexander,  40  shares;  E.  B. 
Comer,  three;  Roy  Cowan,  one;  J.  W.  Lindsley,  Jr.,  one; 
S.  W.  Marshall,  Jr.,  52;  S.  C.  Rowe,  three. 

1  Will  you  check  my  addition  on  that,  please  ?  I  think  it  is 
100  per  cent. 

Mr.  Drinkwater:  That  is  correct. 

By  Mr.  Paul : 

!  Q.  Was  this  stock  issued  for  cash  or  issued  in  part  for 
services  ?  A.  Cash. 

Q.  And  of  the  additional  surplus  contributed,  did  you 
sell  stock  to  the  stockholders  to  get  that  cash?  A.  Mr. 
Alexander  and  myself  have  contributed  all  of  that. 

Q.  You  have  a  statement  at  the  bottom  of  page  6  that 
Essair,  Inc.,  contemplates  the  sale  of  additional  stock. 
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The  prospective  purchasers  are  likewise  known  to  your-j 
self  to  be  citizens?  Is  that  correct?  A.  Yes,  sir. 

Q.  As  I  understand  your  proposition  now  is  to 

1439  offer  stock  for  public  sale.  Is  that  right?  A.  We 
are  going  to  handle  that  through  underwriters  who 

are  American  citizens,  citizens  of  the  United  States,  and 
we  were  told  by  them  that  their  customers,  in  so  far  as  they 
knew  and  believed,  were  citizens  of  the  United  States. 

Mr.  Marshall :  Might  I  make  the  statement  at  this  point 
that  we  had  intended  to  cover  that  question  when  the  finan¬ 
cial  underwriter  gets  on  the  witness  stand,  if  that  will  be 
satisfactory. 

Mr.  Paul:  Yes,  that  is  all  right. 

By  Mr.  Paul : 

Q.  Will  you  please  refer  to  page  10,  Exhibit  E-4?  I  call 
your  attention  to  the  statement:  “Air  mail  revenue  is  esti¬ 
mated  at  25  cents  per  airplane  mile.”  Do  you  wish  to 
change  that  figure  now,  in  view  of  the  new  exhibit  or  the 
additional  exhibits  that  you  submitted,  showing  a  loss  for 
the  first  year  of  operation  of  34  cents?  A.  That  figure  of 
25  cents  per  airplane  mile  is  the  figure  which  was  used  to 
arrive  at  the  $10,000  air  mail  revenue  figure  shown  on  page 
10  of  Exhibit  E-4,  and  18%  cents  per  airplane  mile  was  the 
figure  used  to  arrive  at  the  $15,000  figure  shown  in  that 
table. 

Q.  Let  us  take  the  supplemental  exhibit  now.  This  is 
your  forecast  of  income  and  expense,  and  that  shows,  I  be¬ 
lieve,  a  loss  of  34  cents  a  mile  the  first  year.  You  would 
expect  that  to  be  made  up  by  air  mail  revenue,  wouldn’t 
you?  A.  Not  entirely  so,  because  we  have  the 

1440  finances  in  our  financing  arrangements  to  carry  the 
deficit  for  the  year  between  an  air  mail  pay  of  25 

cents  a  mile  and  whatever  the  loss  would  be  for  the  first 
year.  Both  estimates  compare  favorably  for  the  second 
year. 
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Q.  Do  your  estimates  of  air  mail  revenue  now — is  there 
any  special  or  particular  amount  of  air  mail  revenue  that 
you  desire  or  wish  or  would  be  contingent  upon  your  enter¬ 
ing  air  transportation?  A.  I  heard  you,  but  I  didn’t  get 
the  point  of  it. 

1  Mr.  Paul:  Will  you  read  the  question? 

(The  reporter  read  the  question  as  above  recorded.) 

Strike  the  question. 

Q.  Are  you  willing  to  leave  the  amount  of  air  mail  rev¬ 
enue  entirly  up  to  the  Board’s  procedure  to  entering  air 
transportation  contingent  upon  a  fixed  amount  of  air  mhil 
revenue  to  be  received?  A.  So  far  as  the  first  year’s  opera¬ 
tion  is  concerned,  to  get  a  feeder  line  established  we  are 
willing  to  take  less  than  what  we  would  fix.  We  have  got 
to  get  this  feeder  line  situation  solved  some  way,  and 
Essair’s  only  hope  is  this  one  here. 

Q.  Well,  you  don’t  have  any  set  figure  of  air  mail  rev¬ 
enue  that  you  desire  to  receive?  A.  Just  a  lamb  among 
the  wolves. 

Mr.  Paul :  Read  the  question. 

(The  reporter  read  the  question  as  above  recorded.) 

The  Examiner:  What  is  your  answer  to  that  question? 
A.  No,  sir. 

1441  By  Mr.  Paul: 

Q.  In  connection  with  your  testimony  concerning 
the  convenience  and  necessity  of  the  proposed  route,  you 
1  stated,  I  believe,  that  you  conducted  a  study  of  the  area 
concerned.  Will  you  please  tell  us  for  the  purpose  of  the 
record,  in  a  little  more  detail,  what  that  study  consisted  of  ? 
A.  Over  a  period  of  years  I  went  to  several  towns  in  west 
Texas,  both  those  on  Essair’s  route  and  those  off  of 
Essair’s  route,  and  I  made  inquiries  from  persons  there  as 
to  where  those  persons  wanted  an  air  line  to  go.  If  a  per¬ 
son  goes  into  any  Texas  town  and  asks  if  they  want  an  air 
mail  line  there,  the  answer  is  immediately  “Yes.”  I  tried 
to  find  out  what  they  wanted,  from  the  standpoint  of 
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passenger  traffic,  because  with  existing  connection  facili¬ 
ties,  letters  can  be  transferred  without  any  particular  inr 
convenience,  but  the  air  line  hauling  passengers  is  depend¬ 
ent  on  passengers,  in  my  judgment,  for  its  successful  op¬ 
eration.  My  viewpoint,  therefore,  was  from  the  standpoint 
of  passenger  traffic. 

Physical  surveys  were  made  of  routes  and  things  like 
that,  which  I  don’t  believe  are  really  part  of  this  proceed¬ 
ing.  They  cost  the  company  money  anyhow. 

Q.  Then  you  interviewed  business  men  and  other  resi¬ 
dents  of  the  towns  and  made  inquiry  of  them  as  to  whether 
they  wished  air  line  transportation?  A.  That  is  correct, 
from  a  passenger  travel  standpoint. 

Q.  In  connection  with  your  testimony  concerning 
1442  San  Angelo,  I  believe  you  testified  that  you  felt  that 
the  count  of  hotel  registrations  was  distorted  be¬ 
cause  of  the  selection  of  months,  because  in  a  particular 
month  there  was  particular  activity  in  the  wool  business 
between  San  Angelo  and  San  Antonio?  A.  Yes,  that  is 
right. 

Q.  What  was  the  reason  for  that?  What  is  the  peculiar¬ 
ity  of  the  wool  business  that  causes  that?  A.  Just  this, 
sir — and  I  don’t  mean  to  be  facetious,  but  it  takes  wool  a 
long  time  to  grow  but  it  doesn’t  take  long  to  cut  it  off  of  a 
sheep. 

Q.  At  that  period  of  the  year?  A.  Yes.  That  is  gov¬ 
erned  by  climatic  conditions,  plus  the  fact  that  they  want 
to  let  the  wool  grow  to  a  good  length,  but  after  it  gets  so 
long,  wool  is  lost  by  being  pulled  loose  from  the  sheep’s 
hide  by  thorns  and  things  like  that,  so  they  want  to  clip  it 
as  soon  as  it  attains  that  length,  but  then  they  can’t  afford 
to  clip  it  too  soon,  because  if  they  do,  with  the  spring  rains 
the  sheep  die  from  exposure. 

Q.  I  believe  you  testified  that  San  Angelo  was  a  leading 
oil  center?  A.  Yes,  sir. 

Q.  Will  you  tell  us  the  basis  for  that  conclusion?  A.  The 
Permian  Basin.  The  Permian  Basin  lies  generally  north 
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and  west  of  San  Angelo.  Many  residents  of  San  Angelo 
have  working  interests  in  wells  and  in  leases  located  in  the 
Permian  Basin.  Located  in  the  vicinity  of  San  Angelo, 
generally  to  the  northwest,  are  oil  refineries. 

1443  Q.  According  to  your  investigation  is  the  primary 
business  of  San  Angelo  wool  or  oil!  A.  For  most 

of  the  year  it  is  oil. 

Q.  In  connection  with  your  application  for  Garden  City, 
did  you  select  Garden  City  because  you  thought  there  was 
convenience  and  necessity  to  be  served  between  Garden 
City  and  Texas  points,  or  because  Garden  City  offers  a  con¬ 
venient  place  to  connect  with  another  air  line?  A.  Both. 
More  for  the  latter  than  for  the  former. 

Q.  Have  you  any  idea  of  the  number  of  passengers,  air 
passengers,  generated  at  Garden  City?  A.  As  presented 
by  Continental’s  exhibits  during  this  hearing,  yes,  sir. 

Q.  In  connection  with  your  application  for  Albuquerque, 
is  this  application  based,  in  your  opinion,  on  the  need  of 
the  citizens  of  Albuquerque  for  air  transportation  to  Texas 
points,  or  because  it  provides  a  convenient  connecting  point 
with  TWA  for  service  from  Texas  to  the  Coast?  A.  TWA 
was  not  the  only  carrier  considered  on  the  Lubbock-Albu- 
querque  portion  of  the  Essair  route.  As  I  described  pre¬ 
viously — I  probably  didn’t  make  it  clear,  but  we  considered 
Albuquerque  as  a  logical  transfer  point  for  southeast 
Texas  traffic,  both  to  Denver  and  to  Colorado  cities  con¬ 
cerned  in  this  hearing,  and  also  to  the  Coast.  In  other 
words,  it  seemed  logical  to  us  that  that  route  apply  and 
connect  both  with  Continental  and  with  TWA. 

Q.  Then  you  selected  Albuquerque  primarily  because  it 
offered  a  convenient  junction  point?  A.  Yes,  sir. 

1444  Q.  I  believe  you  have  stated  that  you  will  need 
three  Lockheed  12 ’s  for  this  proposed  operation? 

A.  That  is  correct. 

Q.  Does  that  hold  true  if  you  receive  all  the  mileage  ap¬ 
plied  for?  A.  Yes,  sir. 


Q.  How  many  round  trips  will  you  run  a  day  between  thp 
various  points  ?  A.  During  the  first  year  we  would  develop 
one  route  with  one  round  trip  daily. 

Q.  One  route?  You  mean  you  would  confine  your  opera¬ 
tions  to  Albuquerque  and  Houston,  or  from  some  other  just 
one  route?  Is  that  the  point  you  are  making  now?  A.  Yesi 
sir.  If  you  refer  to  Essair ’s  Exhibit  E-4,  page  14-A,  yoii 
will  note  that  we  have  first  year  cost  and  second  year  costj 

Q.  Yes.  A.  The  route  mileage  from  Houston  to  either 
Albuquerque  or  Garden  City  is  practically  identical.  By 
operating  any  one  of  the  Essair  routes  we  have  the  first 
year  cost  fixed.  By  the  addition  of  the  second  route,  which 
may  be  in  the  second  year  or  which  may  be  initially,  you 
still  would  wind  up  with  two  round  trips  daily  between 
Houston  and  Austin,  one  round  trip  daily  between  Texas — 
in  west  Texas  over  the  thinly  populated  area,  and  one  round 
trip  daily  between  Albuquerque  and  Lubbock,  and  between 
Lubbock,  via  Amarillo,  to  Garden  City.  Now,  if  the  Essair 
route  was  confined  to  only  one  straight  route,  we 
1445  know  we  would  have  the  equipment  to  operate  two 
complete  round  trips  over  that  route. 

Q.  Now,  let’s  see  if  I  understand  you,  Mr.  Marshall.  The 
first  year  you  operate  one  round  trip  on  one  route,  and  that 
one  route  will  be  from  Houston  to  Albuquerque  or  from 
Houston  to  Garden  City?  A.  Or  Amarillo,  yes. 

Q.  You  will  have  to  make  a  choice,  then,  of  what  route 
you  are  going  to  operate? 

Mr.  Marshall:  Just  a  minute.  I  don’t  know  that  the 
witness  is  understanding  this. 

The  Examiner:  Are  you  objecting  to  the  line  of  ques¬ 
tioning,  Mr.  Marshall? 

Mr.  Marshall:  The  only  thing  that  I  want  to  be  sure 
of — I  don’t  object  to  the  question  if  the  witness  is  satisfied 
that  he  understands  the  question. 

The  Examiner :  That  is  so  understood  before  he  answers. 
We  want  him  to  understand  the  question. 

The  Witness :  I  think  I  understand  the  question. 
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The  Examiner:  Are  you  clear  on  what  he  has  in  mind? 

The  Witness:  What  he  is  driving  at  I  don’t  know,  but 
so  far  as  the  question  is  concerned,  I  think  I  understand  it. 

The  Examiner:  What  he  is  driving  at  is  for  him  to 
develop. 

By  Mr.  Paul: 

Q.  Will  you  tell  us  the  route  which  you  propose  to  op¬ 
erate  if  this  application  is  granted?  A.  The  route  is 
1446  designated  in  our  certificate  when  awarded  by  the 
Civil  Aeronautics  Board.  We  don’t  know  what  route 
or  what  combination  of  routes  they  are  going  to  award. 

Q.  Well,  suppose  that  all  the  mileage  applied  for  is 
granted,  then  what  could  you  operate  in  the  first  year  with 
three  Lockheed  12 ’s?  A.  We  would  operate  two  round 
trips  between  Houston  and  Austin,  one  round  trip  from 
Austin  or  Brownwood,  as  the  case  might  be,  via  San  Angelo 
and  Big  Spring  to  Lubbock;  one  round  trip  daily  between 
Austin  or  Brownwood,  as  the  case  may  be,  via  Abilene  to 
Lubbock;  one  round  trip  daily  from  Lubbock  to  Albu¬ 
querque;  one  round  trip  daily  from  Lubbock  to  the  north¬ 
ern  terminal,  whether  it  be  Amarillo  or  Garden  City,  via 
Amarillo. 

Q.  Now,  again  supposing  all  the  mileage  applied  for  is 
granted,  what  would  be  your  operation  plans  for  the  sec¬ 
ond  year?  A.  To  acquire  the  additional  equipment,  assum¬ 
ing  that  extra  schedules  were  warranted  or  that  the  equip¬ 
ment  was  not  of  adequate  size  to  secure  equipment  of  the 
proper  size  in  order  to  meet  the  schedule  requirements. 

Q.  Let’s  go  back  to  the  supplementary  exhibit  again, 
please,  Mr.  Marshall.  I  am  not  quite  clear  as  to  the  mile¬ 
age  of  the  routes  on  which  you  base  your  operating  rev¬ 
enues  for  the  first  year.  Is  it  the  operation  that  you  have 
just  outlined  or  is  it  something  less  than  that?  A.  On  page 
14-D  the  route  mileage  of  830  miles  is  shown.  That  is  the 
maximum  route  mileage  between  Houston,  as  the  southern 
terminal,  and  either  Albuquerque  or  Garden  City  as 
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1447  the  northern  terminal,  and  via  the  longest  route  in 
Essair’s  application.  Specifically,  that  would  be 

from  Houston  to  Austin  to  San  Angelo  to  Big  Spring,  to 
Lubbock,  to  Amarillo,  to  Garden  City.  That  is  830  miles. 

Q.  Now,  suppose  that  you  operated  the  schedules  that 
you  outlined  to  me  just  a  moment  ago  as  your  first  year’s 
operation  if  all  the  mileage  were  granted,  what  would  be 
the  mileage  in  all?  A.  It  would  be  just  under  1660  miles 
if  you  include  that  extra  route  as  a  separate  route  mileage 
and  add  in  again  the  155  miles  from  Austin  to  Houston. 
Are  you  talking  of  separate  route  miles  or  total  route  miles 
flown  daily  with  one  round  trip  ? 

Q.  I  was  talking  of  total  miles  flown.  A.  In  that  instance 
there  would  be  twice  1660  miles. 

Mr.  Marshall:  At  this  point,  Mr.  Examiner,  I  should 
like  to  point  out,  for  the  purpose  of  the  record,  that  I  be¬ 
lieve  it  is  the  tenor,  if  not  the  specific  meaning  in  the  appli¬ 
cation,  that  if  the  Lubbock-Albuquerque  route  is  granted, 
then  the  Lubbock-Garden  City  via  Amarillo  route  would 
probably  be  denied,  or  vice  versa ;  that  the  plans  were  not 
drawn  in  contemplation  of  receiving  a  run  both  from  Lub¬ 
bock — both  between  Lubbock  and  Albuquerque,  and  Lub¬ 
bock  and  Garden  City.  We  didn’t  think  the  proof  would 
show,  and  we  don’t  think  it  does  show,  the  necessity  of  both 
of  those  routes. 

The  Examiner:  You  are  asking  one  and  the  alternative? 
Either  from  Lubbock  to  Garden  City  or  Lubbock- 

1448  Amarillo-Albuquerque,  as  the  Board  may  determine 
is  required  by  public  convenience  and  necessity? 

Mr.  Marshall :  That  is  corerct. 

By  Mr.  Paul : 

Q.  Does  that  also  apply  to  the  two  routes  between  Austin 
and  Lubbock?  A.  No,  that  would  not  apply  to  those  two. 

Q.  Both  of  those  were  started,  and  that  is  why  you  were 
asking  for  both  of  them  ?  A.  That  is  correct. 

Q.  Do  you  have  any  definite  ideas  as  to  where  you  could 
acquire  three  Lockheed  12  airplanes?  A.  Yes,  sir.  In  the 
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current  issue,  for  instance,  of  Aero  Digest,  I  believe  there 
are  five  airplanes  which  are  advertised  for  sale  as  used 
equipment.  I  was  on  long  distance  night  before  last  with 
a  Lockheed  representative  and  asked  him  if  the  prices  on 
those  things  had  come  down  any,  and  he  said  no,  the  prices 
6n  them  had  not  come  down,  and  that  there  were  plenty  of 
them  if  you  are  willing  to  pay  that  much  money  for  a  used 
12-A.  I  might  also  add  I  said:  “Those  will  probably  be 
private  type  equipment,  and  we  will  have  to  run  them 
through  to  convert  them  to  transport  equipment.”  And  he 
said:  “Yes,  the  factory  has  said  that  that  will  be  done  in 
Dallas.” 

Q.  Is  that  the  basis  of  your  estimate  of  cost,  $37,000  per 
plane?  A.  It  is,  yes,  sir. 

i  Q.  Do  you  think  that  will  be  enough  to  buy  the  plane  and 
put  it  in  shape  for  commercial  transport  operations? 
1449  A.  I  do. 

Q.  Does  that  price  include  the  engine?  A.  Yes, 
sir. 

Mr.  Paul :  No  further  questions. 

Redirect  Examination 
By  Mr.  Marshall : 

Q.  Mr.  Marshall,  have  you  any  agreement,  either  direct 
or  indirect,  with  any  other  air  line  in  the  United  States, 
so  far  as  ownership  or  control  may  be  concerned?  A.  I 
have  none. 

Q.  If  a  certificate  is  granted  to  you,  will  you  promptly 
initiate  service  on  all  routes  set  forth  in  the  certificate?  A. 
We  will. 

Mr.  Marshall:  No  further  questions. 

The  Examiner:  Are  there  any  further  questions  of  the 
witness? 

(Discussion  off  the  record.) 

By  Mr.  Paul: 

Q.  Mr.  Marshall,  will  you  please  supply  for  the  record  a 
certified  copy  of  the  certificate  of  incorporation?  A.  We 
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will,  sir.  That  has  to  be  obtained  from  the  Secretary  o^ 
State  under  the  laws  of  the  State  of  Texas. 

The  Examiner:  That  will  be  furnished  within  ten  days; 
and  will  be  given  an  exhibit  number  at  that  time.  The  wit  ¬ 
ness  may  be  excused.  We  will  recess  until  2  o’clock  this; 
afternoon. 

1450  (Witness  excused.) 

(Whereupon,  at  12:40  o’clock  p.  m.,  a  recess  was 
taken  until  2  o’clock  p.  m.  this  day.) 


After  Recess 

(The  hearing  was  resumed  at  2  o’clock  p.  m.,  pursuant 
to  recess.) 

The  Examiner:  Let  us  be  in  order,  gentlemen. 

Mr.  Marshall :  I  would  like  to  call  Mr.  Hope. 

Whereupon  Clifford  R.  Hope  was  produced  as  a  witness 
by  Essair,  Inc.,  and  having  been  first  duly  sworn  by  the 
Examiner  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Marshall : 

Q.  Will  you  state  your  full  name  and  address,  please? 
A.  Clifford  R.  Hope,  Garden  City,  Kansas. 

Q.  How  long  have  you  resided  in  Garden  City?  A.  Ap¬ 
proximately  34  years. 

Q.  What  is  your  occupation?  A.  I  am  an  attorney. 

Q.  Have  you  had  any  public  service?  A.  Yes,  I  have 
been  a  member  of  the  House  of  Representatives  for  the  last 
14  years,  and  prior  to  that  time  I  served  as  a  member  of 
the  Kansas  State  Legislature  from  1921  to  1927,  dur- 
1451  ing  the  last  two  years  of  which  I  was  Speaker  of  the 
Lower  House. 

Q.  During  your  residence  in  Garden  City,  Kansas,  did 
vou  become  familiar  with  the  necessity  of  travel  between 
Garden  City  and  various  other  points?  A.  Yes,  sir. 
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Q.  There  is  involved  in  this  proceeding  an  application 
for  a  certificate  of  convenience  and  necessity  to  carry  mail, 
passengers  and  property  by  air  between  Garden  City  and 
Amarillo.  Will  you  tell  us  what  facts  you  know  regarding 
the  public  necessity  for  such  a  route  ?  A.  There  has  always 
been  a  lack  of  north  and  south  transportation  through  the 
Great  Plains  area.  The  early  railroads  through  that  coun¬ 
try  were  all  transcontinental  routes  running  from  east  to 
west,  and  the  entire  country  is  very  well  served  by  rail 
routes.  Garden  City  is  on  the  main  line  of  the  Santa  Fe 
Railway,  with  fairly  good  service.  It  is  also  on  a  good  east 
and  west  highway,  well  maintained  and  kept  up,  and  also  on 
an  air  line  operating  between  Pueblo,  Colorado,  and 
Wichita,  Kansas. 

Q.  What  is  the  fastest  way  of  going  by  train  between 
Garden  City  and  Amarillo  at  the  present  time?  A.  The 
fastest  way  would  undoubtedly  be  to  take  the  Santa  Fe 
Railway  to  Wichita  and  then  take  another  line  of  the  Santa 
Fe  out  of  Wichita  to  Amarillo. 

Q.  Is  there  a  community  of  interest  between  Garden  City 
and  Texas  points?  A.  Yes,  there  is.  That  entire  country 
through  the  Texas  Panhandle  and  western  Kansas, 
1452  western  Oklahoma,  is  of  much  the  same  character, 
and  there  is  a  great  deal  of  business  done  back  and 
forth.  There  would  be  more  if  there  was  adequate  trans¬ 
portation  facilities.  In  the  first  place,  that  country  is  all 
interested  in  live  stock  production  and  agriculture.  There 
is  quite  a  business  in  connection  with  the  bringing  of  cattle 
and  sheep  from  Texas  and  New  Mexico  up  into  that  coun¬ 
try  for  feeding  and  pasture.  That  business  has  always 
been  in  existence. 

i  Just  in  the  last  few  years  there  has  developed  the  natural 
gas  industry  out  in  that  country.  There  is  the  so-called 
Amarillo  gas  field,  which  really  extends  clear  up  into  Gar¬ 
den  City  territory.  In  Kansas  it  is  called  the  Hugen  Field. 
It  runs  as  close  as  within  seven  miles  of  Garden  City.  That 
is  the  nearest  well,  and  probably  there  is  gas  nearer  than 
that. 
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That  territory  is  all  served  by  three  large  pipe  lines 
which  convey  the  gas  into  eastern  cities,  such  as  St.  Louis;, 
Chicago,  Detroit,  Indianapolis.  Also  Minneapolis  and  Si:. 
Paul  are  served  with  pipe  lines  from  the  territory.  Thy 
pipe  lines  originate  at  Amarillo  and  come  up  through  thip 
territory  in  western  Kansas.  There  is  a  considerably 
amount  of  travel  and  business  back  and  forth  on  that 
account. 

Just  as  an  example,  a  little  gas  distributing  company  at 
Garden  City  is  owned  by  Amarillo  capital,  and  operated  ouj; 
of  Amarillo,  and  there  are  a  number  of  other  common  busij 
ness  interests  in  the  territory.  j 

Also  at  the  present  time  there  are  Federal  agencie^ 
which  have  their  headquarters  at  Amarillo,  and 
1453  which  cover  that  territory  in  western  Kansas  sur¬ 
rounding  Garden  City.  I  have  in  mind  particularly 
the  Farm  Security  Administration,  which  has  its  head¬ 
quarters  for  that  entire  western  country  at  Amarillo;  also 
the  Soil  Conservation  Service,  which  has  its  headquarters 
for  that  territory  at  Amarillo,  and  there  is  a  considerable 
amount  of  travel  back  and  forth  at  the  present  time,  all 
of  which  is  done  over  highways,  naturally,  and  there  is  a 
considerable  amount  of  correspondence  between  those  agen¬ 
cies  at  Amarillo  and  in  the  western  Kansas  territory  to  be 
served. 

Q.  Are  there  any  oil  fields  near  Garden  City?  A.  There 
is  one  oil  field  about  25  miles  north  of  Garden  City.  That 
is  the  nearest.  There  are  oil  fields  scattered  all  over  west¬ 
ern  Kansas,  however,  and  a  very  large  percentage  of  the 
land  in  western  Kansas  is  under  lease  to  various  oil  com¬ 
panies  at  this  time.  Most  of  those  oil  companies  have  their 
headquarters  in  Oklahoma  or  Texas,  and  for  that  reason 
there  is  considerable  volume  of  business  back  and  forth. 

Q.  Do  the  oil  operators  that  you  have  just  described  have 
any  headquarters  or  any  quarters  at  all  in  Garden  City? 
A.  Well,  the  company  which  owns  the  refinery  which  serves 
this  little  oil  field  that  I  mentioned,  north  of  Garden  City, 
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has  its  headquarters  in  Garden  City,  and  at  various  times 
there  have  been  crews  of  geologists  who  are  working  for 
these  Texas  and  Oklahoma  oil  companies,  who  have  made 
their  headquarters  at  Garden  City.  They  come  and  go. 
Uually  there  are  some  of  them  there.  They  make 

1454  their  headquarters  in  Garden  City  while  they  are 
surveying  an  area  of  perhaps  a  hundred  miles  in 

every  direction. 

Q.  Have  you  been  authorized  to  appear  in  this  proceed¬ 
ing  on  behalf  of  the  Chamber  of  Commerce  of  Garden  City? 
A.  Yes,  the  President  of  the  Chamber  of  Commerce  of 
Garden  City  called  me  over  the  telephone  the  other  night 
and  asked  that  I  appear,  and  I  also  have  a  wire  here  from 
the  Secretary  of  the  Chamber  of  Commerce  asking  me  to 
appear  to  represent  that  organization  at  this  hearing. 
(Producing  a  telegram.) 

Mr.  Marshall:  Would  you  have  that  marked  among  the 
other  Chamber  of  Commerce  letters  of  authorization? 

The  Examiner :  Yes,  it  will  be  received  in  the  correspon¬ 
dence  section  or  docket. 

Mr.  Marshall :  I  offer  it  for  that  purpose. 

The  Examiner:  Very  well. 

The  Witness :  I  might  say  that  is  in  response  to  a  wire 
which  I  sent  them,  asking  them  to  give  me  authority  by 
wire  to  represent  them.  They  had  already  done  it  orally, 
but  I  thought  perhaps  I  should  have  something  in  the  way 
of  correspondence. 

Mr.  Marshall:  No  further  questions. 

The  Examiner :  Is  there  any  cross  examination  ? 

Cross  Examination 
By  Mr.  Paul: 

Q.  Did  you  say  that  the  business  of  Garden  City  is  pri¬ 
marily  agriculture?  A.  Yes. 

1455  Mr.  Paul:  No  further  questions. 
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The  Witness :  The  business  there  is  agriculture 
primarily,  and  secondarily  oil,  gas  and  that  sort  of  thing. 
But  primarily  it  is  agriculture. 

The  Examiner:  You  may  be  excused,  Congressman. 
Thank  you  very  much. 

(Witness  excused.) 

Whereupon  Rex  R.  Thompson  was  produced  as  a  witness 
by  Essair,  Inc.,  and  having  been  first  duly  sworn  by  the 
Examiner  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Marshall : 

Q.  Will  you  state  your  name  and  residence,  please?  A. 
Rex  R.  Thompson,  President  of  the  Hill-Thompson  and 
Company,  Incorporated,  dealers  in  investment  securities 
at  120  Broadway,  New  York  City. 

Q.  Have  you  entered  into  an  agreement  with  Essair,  an 
underwriting  agreement  with  Essair,  Inc.?  A.  I  have 
agreed  with  Essair,  Inc.,  as  set  forth  in  my  letter  of  No¬ 
vember  13,  1940,  to  provide  the  necessary  cash  to  Essair, 
to  enable  it  to  purchase  equipment  and  operate  on  a  sound 
financial  basis,  in  the  event  that  a  certificate  of  public  con¬ 
venience  and  necessity  is  granted  to  Essair  by  the  Civil 
Aeronautics  Board. 

Q.  Is  this  the  agreement?  (Handing  a  paper  to  the  wit¬ 
ness.)  A.  It  is. 

1456  Mr.  Marshall:  I  ask  that  it  be  marked  Essair ’s 
Exhibit  for  identification  E-5-A. 

The  Examiner :  It  will  be  so  marked,  Mr.  Marshall. 

(The  document  referred  to,  dated  November  13, 1940,  was 
marked  E-5-A  for  identification.) 

Bv  Mr.  Marshall : 

Q.  You  have  made  certain  conditions  in  providing  this 
financing,  such  conditions  being  couched  in  rather  general 
terms.  Will  you  please  be  more  specific  as  to  your  under¬ 
standing  of  the  meaning  of  those  conditions? 
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Mr.  Brophy:  I  object,  Mr.  Examiner.  The  document 
speaks  for  itself. 

(Discussion  off  the  record.) 

1  The  Examiner:  I  will  hear  you  further  on  this,  Mr. 
Marshall,  subject  to  renewal  of  the  objection  or  a  later 
objection. 

The  Witness:  As  far  as  the  conditions  of  registering 
with  the  Securities  and  Exchange  Commission  are  con¬ 
cerned,  it  is  purely  a  necessary  formality.  I  have  been 
through  the  mill  many  times  in  registration  with  the  Securi¬ 
ties  and  Exchange  Commission,  and  I  know  there  will  be  no 
difficulty  in  securing  it. 

As  far  as  the  Blue  Sky  requirements  are  concerned,  they 
likewise  are  simply  matters  of  going  through  formalities. 

While,  of  course,  we  require  technical  agreements  as  to 
these  matters,  I  consider  myself  an  interested  party  and 
more  or  less  of  a  partner  with  Essair,  and  frequently 
'1457  we  do  not  stand  on  technical  provisions. 

As  far  as  the  provisions  that  the  financial  require¬ 
ments  will  be  between  $200,000  and  $400,000  is  concerned, 
the  amount  will  be  determined  by  the  fluctuating  costs  of 
|  airplanes  and  equipment.  It  further  will  be  affected  by  the 
1  final  route  designated  in  the  certificate. 

The  Examiner:  But  your  agreement  is  that  you  stand 
committed  to  furnish  at  least  $200,000  as  a  minimum,  and 
a  maximum  of  $400,000? 

The  Witness:  That  is  right.  Therefore,  the  exact 
1  amount  of  cash  that  will  be  required  can  not  now  be  defi¬ 
nitely  ascertained.  We  are  prepared  to  provide  any  sum 
up  to  $400,000  that  may  be  determined  to  be  necessary,  de¬ 
pending  upon  the  situation  at  the  time  the  certificate  may 
be  granted. 

As  far  as  the  provision  in  connection  with  economic  con¬ 
ditions  of  a  political  or  financial  nature  are  concerned,  I 
think  we  all  understand  that  times  are  uncertain  today,  and 
1  that  it  is  possible  that  some  cataclysm  might  occur  which 
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is  beyond  anything  that  can  reasonably  be  contemplated  ^t 
the  present  time.  Should  we  go  to  war  or  be  invaded,  anld 
such  an  occurrence  result  in  disastrous  economic  upheaval, 
then  the  conditions  in  the  letter  might  not  go  into  effect; 
however,  if  such  a  situation  should  occur,  I  doubt  if  an^r 
air  line  would  be  in  position  to  proceed  with  the  operation 
of  a  new  route. 

The  way  I  understand  the  agreement,  Hill,  Thompson 
and  Company  wishes  to  purchase  the  securities  and  wants 
to  do  business  with  Essair  as  much  as  Essair  wants 
1458  to  do  business  with  Hill,  Thompson  and  Company. 

As  far  as  I  know,  no  air  line  in  the  country  today 
has  been  unable  to  secure  adequate  financing  for  any  route 
awarded  to  it  by  the  Civil  Aeronautics  Board.  This  is  be¬ 
cause  financial  underwriters  beleive  that  any  route  grantee^ 
by  the  Board  is  a  reasonably  sound  financial  risk.  I  be|- 
lieve  that  the  route  for  which  Essair  has  applied  will,  ij^ 
the  long  run,  prove  reasonably  profitable,  hence  it  is  m\f 
desire  to  work  in  closest  cooperation  with  Essair,  not  onljj' 
providing  the  initial  capital  required,  but  in  continuing: 
to  supply  working  capital  until  the  company  is  on  a  profit¬ 
able  basis. 

The  Examiner :  What  do  you  mean  by  that  ? 

The  Witness :  I  mean  by  that  that  if  the  initial  require¬ 
ment  is  $200,000  or  $250,000,  our  interest  in  the  company 
does  not  end.  There  are  a  good  many  companies  that  fail 
for  lack  of  working  capital  as  they  go  along,  and  we  con¬ 
sider  that  this  type  of  thing  is  in  the  nature  of  the  working 
arrangement,  and  that  we  would  continue  to  supply  addi¬ 
tional  capital  besides  what  Mr.  Marshall  or  Mr.  Alexander 
might  put  into  the  business,  if  that  should  be  necessary, 
until  it  gets  on  a  paying  basis,  unless  some  accident  or 
something  or  other  should  put  it  out  of  business  entirely. 

I  think  I  have  nothing  that  is  in  addition  to  any  terms 
that  are  in  the  contract. 
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By  Mr.  Marshall: 

Q.  Have  you  recently  underwritten  an  issue  of  securities 
comparable  to  the  needs  of  Essair?  A.  I  have. 

1459  Mr.  Marshall :  No  further  questions. 

Cross  Examination 

By  Mr.  Drinkwater: 

Q.  Mr.  Thompson,  in  what  issues  of  air  lines  securities 
has  your  firm  taken  part?  That  is,  underwriting  what 
issues?  A.  I  wouldn’t  know  that  without  consulting  our 
records.  I  believe  the  last  one  we  were  in  was  a  large  issue 
that  was  headed  by  Lehman  Brothers. 

Q.  Bo  you  recall  what  company  it  was  ?  A.  No,  I  do  not. 
'We  are  not  tied  up  with  any  company  in  any  way,  shape  or 
form. 

Q.  In  the  event  Essair  receives  a  certificate  in  this  pro¬ 
ceeding,  and  it  becomes  necessary  for  you  to  provide  Essair 
with  $400,000  cash,  how  much  stock  and  what  type  of  stock 
'would  you  propose  to  issue?  That  is  to  say,  what  would 
you  propose  Essair  issue  in  order  to  provide  that  much 
money?  A.  Unless  there  are  changes  in  aconomic  condi¬ 
tions,  I  mean  if  this  certificate  should  not  be  granted  for  a 
year,  it  might  have  to  be  changed,  but  unless  that  were  done 
we  would  issue  only  common  stock,  in  accordance  with 
1  present  plans,  and  sell  it  at  par  value. 

Q.  What  would  you  consider  the  best  saleable  par  value 
that  stock  could  bring?  A.  It  would  depend  on  whether  it 
was  a  $200,000  or  $400,000  issue,  and  the  larger  the  issue, 
the  larger  the  par  value,  but  the  chances  are  that  with  this 
kind  of  a  company,  and  considering  conditions  in 

1460  New  York  and  in  Texas  and  other  financial  centers 
at  the  present  time,  it  would  be  somewhere  between 

$10  and  $25  par  value. 

Q.  What  relation  would  that  par  value  bear  to  the  book 
value?  A.  It  would  be  closer  related  to  the  book  value,  of 
course. 
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Q.  In  considering  the  book  value,  what  value  will  you 
assign  to  the  certificates  which  Essair  receives?  A.  The 
only  difference  between  the  book  value  and  the  par  value 
of  the  stock  initially  would  be  the  difference  that  might  be 
attributable  to  good  will  or  to  cost  of  financing  which  was 
charged  to  a  future  date. 

Q.  What  value  would  you  place  upon  the  certificate  that 
Essair  receives?  A.  As  far  as  I  am  personally  concerned, 
the  value  in  the  balance  sheet,  of  course,  would  be  simply 
the  amount  that  has  been  spent  to  date  in  cash  in  pioneer)- 
ing  the  line,  and  in  the  expense  of  obtaining  that  certificate^ 
That  has  been  stated  as  $25,000.  As  far  as  the  certificate 
itself  goes,  there  would  be  no  capitalization  of  any  goo 
will  involved  in  having  a  certificate,  if  that  is  what  you 
question  entails. 

Q.  In  other  words,  you  would  endeavor  to  sell  this  stoc 
at  par  value  or  thereabouts,  and  that  would  be  closely  ap-j 
proximate  to  the  book  value.  The  book  value  would,  of 
course,  be  represented  by  the  capitalization  of  the  company 
and  its  tangible  assets,  and  do  you  not  propose  to  assign 
any  value  to  the  certificate?  Is  that  correct?  A.  We  do 
not  propose  to  write  up  the  value  of  the  certificate 
1461  as  an  intangible  and  try  to  sell  stock  on  that  basis. 

Q.  I  understand  that.  The  SEC  would  not  let  you 
do  that,  of  course,  but  my  point  is,  on  what  basis  do  you 
propose  to  sell  the  stock?  A.  The  same  basis  on  which  any 
stock  is  ever  sold,  on  its  own  merit. 

Q.  On  page  6  of  Exhibit  E-3  reference  is  made  to  pros¬ 
pective  purchasers  of  this  stock.  Have  you  any  firm  com¬ 
mitments  with  any  of  your  customers  to  buy  this  stock, 
if,  as  and  when  it  is  issued?  A.  We  have  not. 

Q.  Does  Exhibit  E-5-A  represent  the  only  written  agree¬ 
ment  which  you  have  with  Essair?  A.  It  does. 

Mr.  Drinkwater:  No  further  questions. 

Mr.  Schneider :  No  questions. 


136 


Cross  Examination 
By  Mr.  Brophy: 

1  Q.  Mr.  Thompson,  do  you  propose  to  offer  this  stock  to 
the  public  yourself  or  through  a  selling  group  ?  A.  It  will 
depend  on  how  much  money  is  involved.  If  it  is  too  small 
an  issue,  if  it  turns  out  to  be  a  couple  of  hundred  thousand 
dollars,  it  might  be  that  we  would  put  the  money  in  pri¬ 
vately  through  a  small  group  of  investment  bankers  until 
such  time  as  it  was  large  enough  to  offer  to  the  public.  On 
the  other  hand,  if  we  come  to  an  issue  of  $300,000  or 
$400,000,  and  enough  of  a  route  is  granted  to  justify  that, 
we  would  immediately  have  the  public  offering. 

1462  Q.  Suppose  it  is  as  low  as  $200,000  what  would 
the  capitalization  of  the  company  be  as  a  result  of 
the  financing?  A.  That  is  outlined  in  one  of  these  exhibits 
here.  There  is  a  balance  sheet  showing  what  it  would  be  on 
page  15  of  Exhibit  No.  E-5.  That  contemplates,  as  formerly 
testified,  that  it  would  be  entirely  common  stock. 

Q.  So  10  per  cent  of  the  stock  would  be  held  by  the  pres¬ 
ent  stockholders?  A.  Not  precisely.  2500  shares  to  be  ex¬ 
changed  for  the  present  stockholders  out  of  $250,000,  but  if 
there  were  $200,000  sold  instead  of  $250,000,  which  I  be¬ 
lieve  was  your  question,  it  would  be  slightly  more  than  10 
per  cent. 

Q.  To  make  it  easier  from  the  standpoint  of  the  figures, 
let  us  take  those  you  have  on  page  15,  Exhibit  E-5.  The 
present  stockholders  would  own  2500  shares,  and  you  or 
your  group,  or  the  public  to  whom  you  may  sell  the  stock, 
would  own  22,500  shares.  Is  that  correct?  A.  That  is 
right. 

Q.  You  do  not  know  who  those  people  would  be,  offering 
it  to  the  public  ?  A.  I  would  know  them  the  same  as  I  have 
known  the  people  that  I  have  been  dealing  with  for  20  years, 
and  we  would  know  of  the  general  nature  of  them.  If  your 
question  is  directed  as  to  whether  they  would  be  American 
citizens  or  not,  I  would  say  that  they  would  be  unless  there 
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was  some  great  change.  We  have  dealt  entirely  with 
American  citizens. 

Q.  No,  my  question  was  directed  to  the  thought 

1463  that,  assuming  that  it  is  of  interest  to  the  Authority, 
before  issuing  a  certificate,  to  know  who  is  getting 

the  certificate,  it  would  appear  that  Mr.  Marshall  wouhji 
not  be  getting  the  certificate  or  his  associates,  if  his  interest 
would  only  be  10  per  cent  after  this  necessary  financing  is 
completed.  A.  It  is  our  intention  to  tie  the  management 
up  to  Mr.  Marshall  and  his  associates.  In  the  event  that  it 
were  necessary  to  have  a  voting  trust  of  that  stock,  wd 
would  provide  that. 

Q.  You  haven’t  said  that  in  your  exhibit,  have  you?  A. 
No,  and  it  is  not  provided  in  the  contract,  but  you  have 
brought  out  an  entirely  unrelated  thing  there  which  we  felt 
was  not  something  that  had  to  be  gone  into  at  this  time,  but 
it  is  not  our  intention  to  sell  the  control  away  from  Mr. 
Marhall  and  his  associates. 

Q.  Have  you  considered  your  ability  to  sell  voting  trust 
certificates?  A.  Yes,  we  have. 

Mr.  Brophy:  That’s  all. 

Cross  Examination 

By  Mr.  Paul : 

Q.  I  note  your  letter  states  that  the  company  will  enter 
into  the  underwriting  agreement  if  Essair  receives  a 
permanent  certificate.  Would  you  consider  any  financing 
for  Essair  if  they  received  a  temporary  certificate?  A.  I 
would  consider  that  it  would  have  to  be  a  minor  financing 
and  on  a  private  basis,  of  course. 

1464  Q.  Will  you  please  tell  us,  for  the  purpose  of  the 
record,  a  little  bit  about  your  firm,  Mr.  Thompson? 

How  long  it  has  been  in  business,  and  some  statement  as 
to  its  present  assets  and  liabilities.  A.  Yes.  My  present 
firm  was  started  as  an  outgrowth  of  another  firm,  Empire 
Bond  and  Mortgage  Company,  in  1932.  That,  in  turn,  had 
been  financed  by  Shields  and  Company,  and  I  was  an  em- 
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ployee  of  Paul  Shields  and  Shields  and  Company  prior  to 
that  time,  in  that  group  for  six  years  prior  to  that. 

We  do  not  publish  a  statement.  We  do  not  disclose  any 
statement  of  assets  and  liabilities.  We  are  a  private  bank¬ 
ing  firm.  We  are  the  same  as  Morgan  Stanley,  only  a  little 
bit  smaller,  therefore  we  have  never  published  a  statement. 
We  have  always  lived  up  to  all  of  our  obligations,  and  we 
are  still  in  business  in  the  financial  section  of  New  York. 
We  have  steadily  grown  since  we  have  been  in  business. 
We  started,  as  I  say,  in  1932,  and  we  moved  from  two  rooms 
to  three  rooms  about  three  years  later,  and  have  moved 
again  to  four  rooms,  and  now  we  are  in  space  that  I  guess 
you  would  call  it,  in  the  Equitable  Building,  seven  rooms. 
If  that  gives  you  any  idea. 

Mr.  Paul :  No  further  questions. 

By  Mr.  Drinkwater: 

Q.  I  believe  you  testified  that  the  financing  which  you 
propose  is  conditioned  upon  the  issuance  of  the  certificate 
of  convenience  and  necessity  to  Essair.  Is  that  correct  ? 
A.  Yes,  sir. 

1465  Q.  Have  you  made  any  estimate  as  to  the  time  it 
would  take  your  company  to  register  the  stock,  com¬ 
ply  with  the  various  blue  sky  laws  in  the  state  in  which  you 
propose  to  sell  the  stock,  and  then  market,  say,  $400,000  of 
voting  trust  certificates  in  these  various  states?  Can  you 
give  us  any  estimate  of  the  time  it  would  take  you  to  do 
that  job?  A.  Yes.  The  Securities  and  Exchange  Commis¬ 
sion  has  altered  its  rules  with  reference  to  the  20-day  wait¬ 
ing  period,  so  that  it  is  possible  that  we  could  file  and  com¬ 
ply  with  their  regulations  in  a  less  period  than  that. 

Q.  You  mean  to  say  you  could  prepare  a  registration 
statement,  file  it  with  the  SEC,  hold  any  hearings  that 
might  be  considered  necessary  by  the  SEC,  and  have  the 
stock  registered  in  less  than  20  days  ?  A.  It  has  been  done, 
yes. 
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Q.  Do  you  know  of  any  issue  of  air  line  stock  which  has 
been  so  registered  in  the  past  five  years?  A.  You  mean  in 
less  than  20  days  ? 

Q.  Yes.  A.  I  do  not,  because  this  is  a  recent  ruling. 

Mr.  Brophy:  Do  I  understand  that  we  are  now  talking 
about  the  actual  registration  statement  filed? 

Mr.  Drinkwater:  Yes. 

By  Mr.  Drinkwater: 

Q.  Now,  have  you  made  any  estimate  as  to  how  long  and 
what  procedure  you  would  have  to  go  through  in  order  to 
comply  with  the  blue  sky  laws  in  the  state  of  Texas,  in 
order  to  permit  you  to  sell  these  voting  trust  certifi- 

1466  cates  there?  As  I  believe  you  have  indicated,  you 
would  plan  to  market  some  there?  A.  We  have. 

Q.  How  long  would  that  take  you?  A.  It  can  be  done  in 
24  hours. 

Q.  Your  documents  can  be  prepared,  your  hearing  held 
and  your  certificate  granted  by  the  state  of  Texas  in  24 
hours?  A.  It  has  been  done. 

Q.  Has  it  ever  been  done  in  any  air  line  stock  that  you 
know  of?  A.  Not  of  my  own  knowledge. 

Q.  You  are  aware,  are  you  not,  that  you  do  not  begin  to 
comply  with  the  Texas  law  until  after  you  have  received 
approval  of  the  SEC  ?  A.  That  is  true. 

Q.  How  long  do  you  anticipate  it  would  take  you  to 
market —  A.  Unless  it  were  an  intrastate  offering,  which 
is  not  contemplated  in  this  issue. 

Q.  How  long  do  you  estimate  it  would  take  you  to  mar¬ 
ket  $400,000  worth  of  voting  trust  certificates  in  Texas  or 
New  York  or  other  states?  A.  This  is  underwritten,  and 
the  length  of  time  that  it  takes  to  offer  it  has  nothing  to  do 
with  the  length  of  time  that  it  takes  the  company  to  get  its 
money. 

Q.  I  appreciate  that.  A.  It  might  be,  if  it  was  properly 
set  up  and  properly  done,  it  would  take  us  15  minutes 

1467  to  open  and  close  the  books  on  a  morning,  and  have 
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the  issue  entirely  marketed  to  dealers,  who  in  turn 
resell  it  to  their  customers.  On  the  other  hand,  it  might 
take  a  considerably  longer  period.  The  last  issue  of  about 
this  size  that  we  had  took  three  weeks  to  market. 

Q.  Do  you  consider  that  it  is  possible  for  you  to  turn 
over  $400,000  in  cash  to  Essair  in  the  event  they  are 
awarded  a  certificate,  without  any  agreement  in  addition  to 
that  which  is  contained  in  Exhibit  E-5-A?  A.  No. 

Mr.  Drinkwater:  No  further  questions. 

By  Mr.  Brophy: 

Q.  Mr.  Thompson,  the  Securities  and  Exchange  Commis¬ 
sion  was  created  in  1933,  wasn’t  it?  A.  It  was,  I  believe. 

Q.  Were  you  familiar  with  that  investment  type  of  busi¬ 
ness  prior  to  that?  A.  Yes,  sir. 

Q.  And  since  then?  A.  Yes,  sir. 

Q.  Do  you  know  of  a  single  issue  of  voting  trust  certifi¬ 
cates  which  have  been  offered  to  the  public,  covering  a  new 
company,  under  a  registration  statement  filed  with  the  SEC, 
that  became  effective  since  1933?  A.  I  think  most  of  the 
voting  trust  certificate  deals  have  been  on  reorganization 
and  not  on  new  companies. 

Q.  In  fact,  there  have  been  none,  have  there?  A.  I 
can’t  testify  to  that,  because  I  think  there  have  been 
1468  a  few. 

Q.  Well,  you  say  you  considered  the  possibility  of 
selling  voting  trust  certificates.  Did  you  consider  the  his¬ 
tory  of  security  offerings  since  the  SEC  came  into  exist¬ 
ence?  A.  Yes. 

Q.  And  did  you  take  into  account  the  fact  that  there  have 
been  no  offerings  of  voting  trust  certificates  of  new  com¬ 
panies  during  that  period,  covered  by  registration?  A.  I 
am  not  certain  that  your  statement  is  true.  I  think  there 
have  been  some  offerings  of  voting  trust  certificates.  I  will 
be  glad  to  look  it  up  and  send  them  to  you  if  you  desire. 

Mr.  Brophy:  I  would  like  to  have  that  done,  Mr.  Ex¬ 
aminer. 
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The  Examiner :  Just  a  minute.  How  is  that  relevant  to 
this  particular  inquiry  here? 

Mr.  Brophy:  It  is  relevant  as  to  the  ability  of  Mr. 
Thompson’s  firm  or  any  banking  firm  to  offer  to  the  public 
voting  trust  certificates  registered  with  the  SEC,  of  a  com¬ 
pany  just  coming  into  being. 

The  Witness :  If  you  will  refer  back  to  my  answer  with 
reference  to  voting  trust  certificates,  which  you  seized  upon, 
you  will  find  that  I  stated  that  we  would  secure  by  voting 
trust  certificates  or  some  similar  means  the  control  to  Mr. 
Marshall  and  his  associates.  That  might  be  by  means  of  a 
different  type  of  issue ;  it  might  be  by  means  of  making  the 
voting  entirely  in  the  hands  of  the  stock  that  he  has 
1469  as  a  Class  B  stock,  and  still  sell  a  Class  A  common 
to  the  public.  It  might  be  by  means  of  selling  a  pre¬ 
ferred  share  issue  to  the  public. 

By  Mr.  Brophy : 

Q.  Your  testimony  is,  then,  that  you  really  have  no  idea 
what  type  of  certificate  or  securities  this  will  be?  All  you 
know  is  that  you  can  sell  it  ?  A.  Quite  the  contrary.  I  have 
a  very  definite  and  very  good  idea  of  about  what  kind  of 
security  this  should  be. 

Q.  What  will  it  be,  Mr.  Thompson?  So  that  we  can  get 
that  clear.  We  have  heard  of  voting  trust  certificates, 
Class  A,  Class  B,  and  Class  A  and  Class  B  stock.  Which 
will  it  be?  A.  It  will  depend  on  the  size  of  the  issue.  If 
you  wish  to  presume  a  $400,000  issue,  it  is  probable  that 
it  will  be  a  preferred — the  public  will  have  a  preferred  issue 
and  the  management  will  have  the  common  voting  shares. 

Q.  The  2500  shares?  A.  We  intend  to  tie  the  manage¬ 
ment  in  to  Mr.  Marshall  and  his  associates.  No  other 
thought  has  been  contemplated  at  all. 

Mr.  Drinkwater:  May  I  interrupt  there,  Mr.  Examiner? 
I  asked  the  same  question,  and  I  understood  that  if  the 
issue  was  $400,000  there  would  be  an  issue  of  common  stock. 

Mr.  Brophy:  That’s  right. 
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The  Witness :  It  will  be  common  stock,  but  the  voting — 
Mr.  Drinkwater:  We  don’t  know  what  it  is  now. 

1470  The  Witness :  Quite  the  contrary,  the  voting 
power  will  be  in  the  hands  of  the  present  owners  of 

the  business. 

By  Mr.  Schneider: 

Q.  What  do  you  mean  by  “preferred  stock”  in  answer 
to  a  question  by  Mr.  Brophy?  You  mean  a  preferred 
common?  A.  The  Class  A  stock  and  Class  B  stock  could 
be  issued.  A  Class  A  stock  could  be  a  common  stock  and 
yet  not  have  the  voting  power. 

Mr.  Drinkwater:  Would  you  require  from  the  present 
management  additional  funds  to  retain  that  management 
plus  the  amount  received  by  your  firm  in  selling  the  stock? 

Mr.  Marshall:  Mr.  Examiner,  I  think  we  might  have  a 
little  more  order  in  the  way  questions  are  being  asked  here. 
Every  lawyer  seems  to  be  able  to  get  in  at  any  time,  and  I 
think  the  witness  is  being  very  considerably  confused,  be¬ 
cause  he  has  already  testified  that  it  would  depend  so  much 
on  market  conditions  at  the  time  and  so  much  on  the  actual 
amount  that  was  determined  to  be  due. 

The  Examiner :  Mr.  Marshall,  there  is  no  intention  what¬ 
soever  to  befuddle  or  confuse  the  witness,  and  we  will  be 
glad  to  give  him  just  as  much  time  as  is  necessary  for  him 
to  answer.  We  simply  want  the  information.  Has  cross 
examination  concluded? 

Mr.  Brophy:  Yes,  sir. 

Redirect  Examination 

By  Mr.  Marshall: 

Q.  Mr.  Thompson,  how  long  do  you  think  it  would  be 
between  the  time  a  certificate  might  be  issued  and  the  time 
that  the  actual  cash  determined  to  be  necessary 

1471  would  be  paid  into  the  company?  A.  From  20  days 
to  30  days. 

Mr.  Marshall:  No  further  questions. 
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ReCross  Examination 
By  Mr.  Paul: 

Q.  I  am  not  sure  that  the  record  is  entirely  clear  with 
respect  to  the  type  of  offering  you  are  going  to  make  of 
these  securities.  I  would  like  to  ask  you  again,  do  you 
anticipate  a  public  sale  or  a  sale  to  a  few  selected  customers 
of  yours?  A.  We  anticipate  a  public  sale,  if  enough  money 
is  required  to  justify  a  public  offering. 

Q.  With  a  small  issue  of  around  $200,000  would  you  have 
a  public  sale?  A.  It  might  be  that  we  would  have  a  few 
people  put  up  the  money  in  larger  blocks  in  that  event. 

Q.  If  it  was  a  large  sale  and  was  sold  to  the  public,  you 
have  no  idea  at  all  as  to  the  citizenship  of  the  purchasers, 
would  you?  A.  Except  from  past  experience,  and  that  we 
have  dealt  with  no  foreign  purchasers  and  have  dealt  en¬ 
tirely  with  American  citizens.  In  our  records  of  other 
security  sales  we  have  not  been  dealing  in  Canada  or  any 
other  foreign  country. 

Q.  You  stated  that  if  it  was  a  large  issue  you  would 
probably  sell  it  to  dealers,  who  in  turn  would  sell  it  to  the 
public?  A.  That’s  right. 

Q.  Are  you  referring  now  to  the  dealers,  your  past 
1472  customers,  who  are  American  citizens?  A.  Yes. 

Q.  But  you  have  no  idea  who  they  would  sell  to? 
A.  I  have  a  general  idea  of  the  type  of  distribution  each 
dealer  has,  yes.  If  your  question  is  whether  there  is  any¬ 
thing  to  prevent  the  stock  from  getting  into  the  hands  of  a 
foreigner,  the  same  as,  say,  the  stock  of  Eastern  Air  Lines 
or  United  or  anyone  else’s  stock  that  is  distributed,  listed 
on  the  Stock  Exchange,  I  should  say  no,  we  have  no  means 
of  preventing  it,  any  more  than  you  would  have  means  of 
preventing  such  a  thing  through  a  resale  of  the  stock,  even 
though  we  have  restricted  it  to  American  citizens.  There 
have  frequently  been  offers  that  are  restricted  to  citizens 
of  an  individual  state,  and  those  in  time  creep  out  into  other 
states.  It  is  very  difficult  to  restrict. 
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Q.  I  appreciate  that.  Looking  ahead,  you  would  not  be 
able  to  say  that  75  per  cent  of  the  stock  would  be  sold  to 
American  citizens,  would  you  ?  A.  Looking  ahead,  I  would 
say  that  100  per  cent  of  it  would  be  sold  to  American 
citizens. 

Q.  Your  reason  for  that  statement  is  because  you  think 
it  might  be?  A.  No,  because  w’e  have  never  dealt  with  any 
other  than  American  citizens.  We  don’t  happen  to  have  a 
foreign  bond  department.  We  don’t  deal  with  foreigners. 
In  the  previous  issues  which  we  have  underwritten  and 
sold,  we  have  found  no  securities  going  to  foreigners,  and 
we  have  maintained  those  shareholders  lists  and 
1473  bondholders  lists,  and  we  don’t  happen  to  have  a 
foreign  clientele  of  any  kind. 

(Discussion  off  the  record.) 

The  Examiner :  Do  you  have  any  further  questions,  Mr. 
Paul? 

1  Mr.  Paul :  I  have  no  further  questions. 

Redirect  Examination 
By  Mr.  Marshall : 

Q.  Mr.  Thompson,  will  you  modify  the  document  dated 
1  November  15,  1940,  to  provide  for  the  exclusion  of  any  re- 
1  sale,  so  far  as  it  is  within  your  power,  to  persons  not  citi¬ 
zens  of  the  United  States?  A.  Yes. 

Q.  Do  you  believe  that  you  can  tell  us  with  definiteness 
and  certainty  that  the  ultimate  purchasers  of  the  stock 
1  which  you  may  underwrite  will  be  citizens  of  the  United 
States  ?  A.  Initially,  yes. 

Q.  Have  you  ever  found  that  any  securities  that  you  have 
underwritten  have,  except  to  a  very  minor  extent,  found 
their  way  into  the  hands  of  people  not  citizens  of  the  United 
States?  A.  I  didn’t  quite  get  the  way  that  question  was 
phrased. 

The  Examiner:  Read  the  question. 

(The  reporter  read  the  question  as  above  recorded.) 

A.  No. 


By  Mr.  Marshall: 

Q.  Would  you  be  able  to  conclude  from  your  past  experi¬ 
ence  that  you  can  state  with  reasonable  definiteness 

1474  that  these  securities  will  find  their  way  only  into  the 
bands  of  people  who  are  citizens  of  the  United 

States?  A.  Yes. 

Mr.  Brophy:  I  object.  He  has  already  answered  the 
question. 

The  Examiner :  Objection  is  made  ? 

Mr.  Brophy:  Yes,  the  question  was  already  asked  and 
answered.  Two  questions  ago  he  asked  the  same  question 
and  the  witness  answered  “Initially,  yes.’ ’  I  object  to  it. 

The  Examiner:  I  am  going  to  allow  him  to  answer  it 
again.  Will  you  answer  the  question?  A.  Yes. 

Mr.  Marshall:  No  further  questions. 

The  Examiner:  If  there  are  no  further  questions  the 
witness  may  be  excused.  Thank  you,  Mr.  Thompson. 
(Witness  excused.) 

Mr.  Marshall:  I  now  offer  Exhibits  No.  E-l,  E-2,  E-3, 
E-4,  E-4-A,  E-4-B,  E-4-C,  E-4-D,  E-5  and  E-5-A  in  evidence. 

The  Examiner:  Is  there  objection  to  their  receipt? 
Hearing  no  objection,  they  will  be  received  in  evidence. 

(The  documents  referred  to,  previously  marked  for  iden¬ 
tification  Exhibits  E-l,  E-2,  E-3,  E-4,  E-4- A,  E-4-B,  E-4-C, 
E-4-D,  E-5  and  E-5- A,  were  received  in  evidence.) 

Mr.  Marshall:  That  concludes  the  case  of  Essair,  Mr. 
Examiner. 

The  Examiner:  We  will  adjourn  until  9:30  tomorrow 
morning. 

1475  (Whereupon,  at  3 :30  o’clock  p.  m.,  an  adjournment 
was  taken  until  9:30  a.  m.,  Thursday,  November  28, 

1940.) 
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CERTS  PER 
RET.  MILE 

AMOOTT 

CZSTS  PER 
RET.  MILE 

0PERATISG  REVaraiS 

Passenger 

Express 

Excess  3ftggnge 

$108,306 

1,619 

1.083 

20.08 

.30 

.20 

$235,207 

3.869 

2.352 

27.36 

.45 

.27 

Total 

$111,008 

20.58 

241,428 

28.08 

0PXRATIS&  EXPOSES 

Direct  Firing  Expanses 

Operations 

$107,240 

19.89 

177,643 

20.67 

Maintenance 

31.775 

5.89 

50,642 

5.89 

Depreciation 

28.856 

5.34 

42.082 

4.89 

Total 

$167,871 

31.12 

270.367 

31.45 

Indirect  Flying  Expenses 

Operations 

%  18,964 

3.52 

19.908 

2.32 

Maintenance 

123 

.02 

123 

.01 

Depreciation 

656 

.12 

656 

.08  . 

Total 

$  19.743 

3.63 

20.687 

2.41 

Traffic  and  Advertising 

$  4,179 

.77 

4,551 

.53 

General  and  Administration 

3.998 

.74 

6.341 

.73 

Total  Additional  Expanse 

$195,791 

36.29 

301,946 

35.12 

Set  Revenue  from  Additional 

Revenues  and  Expenses  Only 

$  84,783* 

15.71* 

60,518* 

7.04* 
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Operations 

$  18,966 

3.52 

28,319 

3.29 

Maintenance 

14,208 

2.63 

21,215 

2.47 

Depreciation 

1,312 

.24 

1,960 

.23 

Traffic  and  Advertising 

8,658 

1.60  i 

12,927 

1.50 

General  and  Administration 

17.947 

3.33 

26.799 

.  3.12 

Total 

$  61,091 

11.32 

91,220 

10.61 

Total  Operating  Expense 

Set  Revenues  from  Operations 

$256,882 

47.61 

393.155 

45.73 

$145,874* 

27.03* 

151,738* 

17.65* 

Scheduled  Revenue  Miles  Flown 
Pass anger  Load 
Revenue  Passenger  Milas 
Average  Held  par  Rev  .Pass.  Mila 
Average  Express  Load 
Express  Pound  Milas 


539,507 

4.36 

2,354,471 

4.6 

10 

5,395.070 


859,794 

5.95 

5,113.212 

4.6 

15 

12.896,910 


*  Indicates  Rad. 
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4345 


Exhibits  of  Essair,  Inc. 


The  following  exhibits  of  Essair,  Inc.  (Docket  No.  206) 
are  filed  in  compliance  with  the  procedure  agreed  upon  at  a 
pre-hearing  conference  held  on  September  20,  1940,  as  s^t 
forth  in  the  report  of  Examiner  Thomas  L.  Wrenn,  dat^d 
September  27,  1940.  The  exhibits  in  all  respects  follow 
Appendix  III  of  the  report.  No  exhibits  containing  data  ijn 
respect  of  public  convenience  and  necessity  are  filed  here¬ 
with  for  the  reason  that  such  exhibits  are  to  be  filed  bV 
other  applicants  in  this  proceeding.  Should  the  other 
applicants  fail  to  file  such  exhibits  or  should  the  exhibits 
that  they  file  be  lacking  or  incorrect  in  material  data 
Essair,  Inc.,  reserves  the  right  to  file  such  further  exhibit^; 
as  may  be  appropriate. 

ANSELL,  ANSELL  &  MARSHALL, 
Attorneys  for  Essair,  Inc . 

Tower  Building, 

Washington,  D.  C. 

November  1,  1940. 
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Exhibit  No.  E-l. 


Witnesss  and  Their  Qualifications. 

1.  Mr.  S.  W.  Marshall,  Jr.,  of  Dallas,  Texas,  President, 
Essair,  Inc.  Mr.  Marshall  was  born  at  Dallas,  Texas,  in 
1905,  educated  locally,  and  was  graduated  from  Virginia 
Military  Institute  and  Massachusetts  Institute  of  Tech¬ 
nology.  In  1939  he  was  one  of  the  organizers  of  Essair, 
Inc.  and  has  served  actively  as  its  President,  largest  stock¬ 
holder,  and  a  director  since  this  company  was  incorporated. 

2.  Representative  of  financier  who  underwrites  addi¬ 
tional  financing  of  Essair,  Inc.,  will  testify  for  record. 

3.  If  counsel  for  Essair,  Inc.  believes  that  the  testimony 
of  the  applicants  preceding  Essair,  Inc.,  in  order  of  proof 
have  not  given  sufficient  testimony  to  establish  the  con- 
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venience  and  necessity  of  air  service  at  the  cities  Essair, 
Inc.  proposes  to  serve,  then  Essair  will  produce  one  or  more 
witnesses  to  testify  on  the  question  of  convenience  and 
necessity. 

Exhibit  No.  E-2. 

4348  Description  of  Past  Operations. 

(A)  General  History 

Essair  was  incorporated  on  January  19,  1939,  under  the 
laws  of  the  State  of  Texas.  Flying  operations  were  com¬ 
menced  on  February  8,  1939.  Flying  equipment  consisted 
of  single  engine  airplanes.  Only  visual  contact  day  opera¬ 
tions  were  used.  All  flying  equipment  was  provided  with 
conventional  safety  aids,  such  as  fire  extinguisher,  night 
flying  equipment,  two-way  radio,  etc.,  and  was  operated  by 
a  pilot  without  the  assistance  of  a  co-pilot.  Existing  air¬ 
port  facilities  were  used. 

The  major  route  was  from  Houston  to  Amarillo  with 
intermediate  stops  at  Austin,  San  Angelo,  Big  Spring  and 
Lubbock.  Very  poor  passenger  patronage  was  experienced 
although  many  inquiries  with  respect  to  the  use  of  the  line 
for  the  carriage  of  air  mail  were  made.  The  reasons  for 
the  poor  passenger  patronage  were  many.  Operated  on  a 
limited  amount  of  capital,  the  company  was  not  in  a  finan¬ 
cial  position  nor  would  it  have  been  economically  feasible 
without  an  air  mail  contract  to  use  modern,  up-to-date 
equipment.  The  amount  of  advertising,  because  of  the  lim¬ 
ited  capital,  was  negligible.  The  company  was  extremely 
careful  in  respect  of  safety  operating  minima.  During  the 
period  between  February  8,  1939  to  the  middle  of  April, 
1939,  the  weather  conditions  between  Amarillo  and  Hous¬ 
ton  were  among  the  worst  experienced  for  many  years  over 
this  route.  All  of  these  factors  contributed  to  the 

4349  poor  passenger  patronage. 

Shortly  after  the  middle  of  April,  1939,  operation 
of  the  route,  in  so  far  as  it  extended  from  the  San  Angelo 
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to  Amarillo,  was  discontinued  because  of  poor  passenger 
patronage.  In  the  early  part  of  May,  1939,  the  portion  of 
the  route  between  San  Angelo  and  Austin  was  discontin¬ 
ued.  From  the  early  part  of  May,  1939,  until  July,  1939, 
operations  were  confined  to  the  Austin-Houston  portion  of 
the  route.  Commencing  with  the  time  when  only  the  Aus¬ 
tin-Houston  portion  of  the  route  was  operated  and  coh- 
tinuing  until  June  1,  1939,  there  was  one  round  trip  daily, 
except  Sundays.  Commencing  June  1, 1939,  and  continuing 
until  July  19,  1939,  two  round  trips  daily,  except  Sunday^, 
were  operated.  On  July  19,  1939,  all  operations  wei}e 
suspended. 

Immediately  following  an  inspection  by  the  Aero  Insur¬ 
ance  Underwriters,  passenger  and  public  liability  insur¬ 
ance  was  carried  by  Aero  Insurance  Underwriters  ok 
Essair,  Inc.  operations,  such  insurance  being  carried  unt^l 
operations  were  suspended. 

During  the  entire  period  of  operations  there  were  no 
forced  landings,  no  emergency  landings,  no  persons  killed 


or  injured  and  no  property  damaged. 

(B)  Operating  Costs 

Over  the  period  of  operations  the  cost  per  airplane  mile,, 
excluding  equipment  depreciation  costs,  was  eighteen  (18^) 
cents.  During  the  last  six  weeks  of  operation,  op- 
4350  erating  cost  per  airplane  mile,  excluding  equipment 

depreciation  costs,  was  less  than  seven  (7^)  cents. 

, 

(C)  Personnel 

1.  February- April,  1939 :  I 

Officers,  4. 

Pilots,  3  (Average  of  75  flight  hours  per  month). 
Licensed  mechanics,  1. 

Officer  and  clerical,  2. 

Miscellaneous  agents  and  airport  personnel: 
part  time  as  required. 
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2.  May,  1939 : 

Officers,  3. 

Pilots,  2  (Average  of  69  flight  hours  per  month). 

Office  and  clerical,  2. 

Miscellaneous  agents  and  airport  personnel: 
part  time  as  required. 

3.  June  and  July,  1939: 

Officers,  3. 

Pilots,  1  (Average  of  135  flight  hours  per  month). 

Relief  pilot,  as  required. 

Office  and  clerical,  2. 

Miscellaneous  agents  and  airport  personnel: 
part  time  as  required. 

!  Note :  All  engine,  aircraft  and  radio  maintenance  was 
performed  under  independent  contract  by  liensed  shops. 

(D)  Traffic 

1  The  policy  of  Essair,  Inc.  was  to  operate  its  schedules 
regardless  of  passenger  demand.  As  said  above,  the  por¬ 
tion  of  the  route  between  Amarillo  and  San  Angelo  was 
operated  for  a  little  over  two  months  during  severely  ad¬ 
verse  weather  conditions  which  resulted  in  the  cancellation 
of  many  flights. 

During  this  period  there  was  one  passenger  car- 
4351  ried  between  Amarillo  and  Lubbock;  one  passenger 
between  Lubbock  and  Big  Spring;  two  tickets  sold 
ht  Houston  with  Lubbock  as  the  destination,  these  tickets 
being  cancelled  because  of  cancellation  of  the  flight  by  rea¬ 
son  of  adverse  weather  conditions. 

The  route  from  Houston  to  San  Angelo  was  operated 
from  February  8,  1939  until  about  the  first  of  May,  1939. 
During  this  period  there  was  one  round  trip  ticket  to  Hous¬ 
ton  and  one  one-way  ticket  to  Houston  sold  with  Saji 
Angelo  as  the  starting  point;  with  San  Angelo  as  the  des¬ 
tination  there  were  six  one-way  tickets  sold  at  Austin  and 
two  tickets  at  Houston.  Of  the  six  tickets  sold  at  Austin 


153 


three  were  cancelled  and  the  two  tickets  sold  at  Houstoi^ 
were  cancelled  because  of  flight  cancellation  by  reason  of 
adverse  weather  conditions.  I 

Between  Austin  and  Houston  six  tickets  were  sold  during 
February,  of  which  five  were  cancelled  because  of  flight 
cancellation  due  to  adverse  weather  conditions.  During 
March  seven  tickets  were  sold,  four  being  cancelled  for  the 
same  reason.  During  April  eight  tickets  were  sold,  five 
being  cancelled  for  the  same  reason.  During  May  seven 
tickets  were  sold  and  used.  From  May  17  to  June  17,  thir¬ 
teen  tickets  were  sold  and  used  and  from  June  17  to  July 
17,  thirty  tickets  were  sold  and  used. 

Until  May  practically  no  advertising  was  done.  During 
May  about  $50.00  was  spent  on  advertising  and  in  the 
months  of  June  and  July  $75.00  each  month  was  spent.  All 
advertising  was  confined  to  the  Austin-Houston  area  and 
consisted  of  newspaper  notices.  The  response  was  excel¬ 
lent  as  is  indicated  by  the  rapid  increase  in  the  number  of 
passengers. 

4352  Exhibit  No.  E-3 

Affidavit  of  Citizenship  of  Applicant 

District  of  Columbia :  ss. 

I,  S’.  W.  Marshall,  Jr.,  President  of  Essair,  Inc.  (a  Texas 
corporation)  do  hereby  solemnly  swear  and  affirm  that  I 
have  personally  examined  the  Stock  Book  of  Essair,  Inc. 
and  its  corporate  Minute  Book  and  personally  know  that 
as  of  today’s  date  the  stockholders,  directors  and  officers 
are  as  follows : 

(A)  Stockholders: 

E.  R.  Alexander 
E.  B.  Comer 
Roy  Cowan 
J.  W.  Lindsley,  Jr. 

S.  W.  Marshall,  Jr.  and 
S.  C.  Rowe 
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(B)  Directors: 

Roy  Cowan 

J.  W.  Lindsley,  Jr.  and 
S.  W.  Marshall,  Jr. 

(C)  Officers: 

S.  W.  Marshall,  Jr.  (President) 

Roy  Cowan  (Vice  President) 

J.  W.  Lindsley,  Jr.  (Secretary  and  Treasurer) 

I  have  personal  knowledge  that  all  of  the  said  stockhold¬ 
ers,  directors  and  officers  are  residents  of  the  State  of 
Texas  and  citizens  of  the  United  States; 

That  Essair,  Inc.  was  incorporated  under  the  laws  of  the 
State  of  Texas  in  January,  1939,  and  has  been  in  continu¬ 
ous  force  and  effect  without  any  alteration  since  the  date 
of  its  incorporation.  , 

4353  That  Essair,  Inc.,  contemplates  the  sale  of  addi¬ 
tional  stock  and  that  the  prospective  purchasers  are 
likewise  known  to  S.  W.  Marshall,  Jr.  to  be  citizens  of  the 
United  States. 

S.  W.  MARSHALL,  JR. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
November,  1940. 

MABEL  C.  GORMLEY 
(Seal)  Notary  Public ,  Z).  C. 

•-••##••••• 

4355  Exhibit  No.  E-4. 

Estimate  of  Revenues  and  Expenses,  Equipment  Required, 
Personnel  Required,  and  Estimated  Operating  Costs 

(A)  General  Explanation 

The  amended  application  of  Essair,  Inc.  provides  for 
Houston,  Texas  as  its  southern  terminus  and  either  Garden 
City,  Kansas  or  Albuquerque,  New  Mexico  as  its  northern 


155 


terminus.  The  amended  application  provides  for  a  route 
via  Abilene,  Texas  or  via  San  Angelo  and  Big  Spring, 
Texas,  both  of  which  routes  contain  approximately  the 
same  mileage  and  approximately  the  same  times  of  arrival 
and  departure  at  the  terminals. 

Contemplated  operation  is  for  one  round-trip  daily  in¬ 
cluding  Sundays  and  holidays  for  the  first  year”  opera¬ 
tion  or  until  such  time  as  traffic  would  warrant  an  addi¬ 
tional  schedule.  The  second  schedule  would  probably  call 
for  approximately  simultaneous  departures  from  the 
Northern  and  Southern  terminals. 

Although  the  schedule  set  forth  below  can  be  operated 
with  the  use  of  only  one  airplane,  it  is  possible  that  some 
adjustment  in  schedules  will  be  necessary  which  would 
entail  the  necessity  of  the  use  of  two  airplanes  to  provide 
one  round-trip  daily.  Consequently,  the  estimates  of 
Essair  provide  for  the  furnishing  of  three  airplanes  so 
that  under  any  contingency  there  will  be  one  spare  airplane 
always  free  for  use  in  an  emergency. 

(B)  Estimated  Revenues 


Passenger  fares  will  be  on  a  gross  basis  of  approximately 
6^  per  mile  between  non-competitive  Texas  points.  Com¬ 
petitive  interline  rates  will  be  charged  for  passengers 
4356  to  and  from  other  airlines.  The  customary  10% 
round  trip  discounts  will  be  allowed  on  cash  pur¬ 
chases.  U.  S.  Government  employees  on  official  business 
will  be  furnished  transportation  at  15%  discount  from  the 
one-way  cash  fares.  Scrip,  card  holders  will  be  furnished 
transportation  at  the  usual  15%  discount  from  the  one-way 
cash  fares. 

Independent  agent  and  airport  ticket  sales  commissions 
will  not  exceed  10%. 

Assuming  all  tickets  are  scrip  card  sales  at  15%  discount 
and  assuming  that  they  are  all  sold  by  independent  agents 
at  airports  receiving  a  10%  sales  commission,  the  average 
net  to  the  Company  will  be  4*4  per  passenger  mile.  In 
order  to  make  a  further  allowance  for  competitive  interline 
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sales,  it  is  believed  that  a  conservative  estimate  will  show 
a  net  passenger  revenue  per  passenger  mile  of  at  least  4^. 

It  is  believed  that  with  the  use  of  the  equipment  described 
below,  completed  schedules  will  be  about  95%  but  for  the 
purposes  of  estimating,  the  more  conservative  figure  of 
90%  will  be  used.  For  estimating  purposes,  the  route  from 
Garden  City,  Kansas  to  Houston,  Texas,  via  Big  Spring, 
Texas,  will  be  taken.  The  distance  is  830  miles.  On  a  basis 
of  27  round  trips  completed  per  month,  each  passenger  seat 
has  a  potential  revenue  of  approximately  $1700.  It  is  esti¬ 
mated  that  while  the  passenger  traffic,  together  with  air¬ 
mail  service  is  ample  to  support  an  airline,  it  is  not  so  great 
as  to  necessitate  equipment  capable  of  carrying  a  large 
number  of  passengers  on  any  one  flight.  Revenue  from  the 
carriage  of  property  will  probably  be  so  small  as  not  to 
warrant  any  estimate  of  income  therefrom. 

4357  Airmail  revenue  is  estimated  at  25^  per  airplane 
mile  for  the  first  year,  although  we  believe  that  in 
fact  a  substantially  less  amount  will  be  necessary.  The  sec¬ 
ond  year,  when  two  round  trips  per  day  are  contemplated, 
the  airmail  revenue  is  taken  at  18%^  per  airplane  mile, 
although  in  fact  it  may  be  less.  Thus,  the  first  year,  for 
the  purpose  of  making  an  estimate,  there  is  used  the  ap¬ 
proximation  of  $10,000  per  month  for  airmail  revenue  and 
for  the  second  year  $15,000  per  month  for  airmail  revenue. 

There  follows  a  statement  of  the  estimated  revenue: 


Estimated  Revenue 


No.  Round 

Passengers 

Passenger 

Air  Mail 

Total 

Month 

Trips  Daily 

Per  Flight 

Revenue 

Revenue 

Revenue 

1st 

1 

% 

$  850 

$  10,000 

$  10,850 

2nd 

1 

1 

1,700 

10,000 

11,700 

3rd 

1 

2,550 

10,000 

12,550 

4th 

1 

9 

3,400 

10,000 

13,400 

5th 

1 

2% 

4,250 

10,000 

14,250 

6th 

1 

3 

5,100 

10,000 

15,100 

7th 

1 

3% 

5,950 

10,000 

15,950 

8th 

1 

3% 

5,950 

10,000 

15,950 

9th 

1 

3% 

5,950 

10,000 

15,950 

10th 

1 

3% 

5,950 

10,000 

15,950 

11th 

1 

3% 

5,950 

10,000 

15,950 

12th 

1 

3% 

5,950 

10,000 

15,950 

Total, 

1st  year  Only 

$  53,550 

$120,000 

$173,550 
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13th 

2 

2 

$  6,800 

$  15,000 

$  21,800 

14th 

2 

2 

6,800 

15,000 

21,800 

15th 

2 

2% 

8,500 

15,000 

23,500 

16th 

2 

2% 

8,500 

15,000 

23,500 

17th 

2 

3 

10,200 

15,000 

25,200 

18th 

2 

3 

10,200 

15,000 

25,200 

19th 

2 

3% 

11,900 

15,000 

26,900 

20th 

2 

3% 

11,900 

15,000 

26,900 

21st 

2 

3% 

11,900 

15,000 

26,900 

22nd 

2 

3% 

11,900 

15,000 

26,900 

23rd 

2 

3% 

11,900 

15,000 

26,900 

24th 

2 

3% 

11,900 

15,000 

26,900 

Total, 

2nd  year  Only 

$122,400 

$180,000 

$302,400 

4358  (C)  Personal  and  estimated  operating  expense 


For  the  purpose  of  estimating  the  personnel  re¬ 
quired  the  number  of  stations  will  be  taken  at  seven.  This 
number  may  vary  depending  upon  the  northern  terminus  or 
whether  the  route  is  via  Abilene  or  Big  Spring.  For  each 
station  there  will  be  the  following  expense : 


Local  Manager,  monthly  salary  $250.00 

Radio  operators  (2)  @  $125.00  per 
month  250.00 

Airport  attendant,  monthly  salary  100.00 

Space  rental  and  automobile  expense, 
per  month  100.00 


Monthly  total  for  each  station  $  650.00 

General  overhead 

President,  per  month  $  500.00 

Treasurer,  per  month  350.00 

Vice  President  and  Traffic  Manager, 
per  month  300.00 

Bookkeeper  and  Storekeeper,  per 
month  150.00 

Stenographer,  per  month  125.00 

Legal  expense  and  auditing,  per 
month  250.00 

Rent  and  miscellaneous  office  expense, 
per  month  500.00 
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Chief  mechanic,  per  month  350.00 

Mechanic’s  helpers  (2)  @  $200.00 
per  month  400.00 

Porters  (2)  @  $100.00  per  month  200.00 


Total  $3,125.00 

Flight  personnel 

Pilots  (4)  @  $650.00  per  month  $2,600.00 
Co-pilots  (4)  @  $250.00  per  month  1,000.00 
Dispatchers  (2)  @  $200.00  per  month  400.00 


Total 


$4,000.00 


Total  fixed  costs  $7,775.00 

Fuel,  lubricating  oil  and  maintenance 

Gasoline  consumption  is  estimated  at  50  gallons  per  hour. 
The  cost  of  gasolene  is  estimated  to  be  21^  per  gallon,  mak¬ 
ing  a  total  of  $10.50  per  airplane  hour  of  operation. 
4359  Lubricating  oil  consumption  is  estimated  at  1  gal¬ 
lon  per  hour.  The  cost  is  estimated  at  $1.00  per 
gallon,  making  a  total  of  $1.00  per  airplane  hour. 

Aircraft  maintenance  is  estimated  at  $1.00  per  airplane 
hour.  Engine  maintenance,  including  major  overhauling, 
is  estimated  at  $2.00  per  engine  hour  or  $4.00  per  airplane 
hour. 

It  is  estimated  that  Essair  planes  will  fly  an  average  of 
270  hours  per  month,  making  the  cost  as  follows : 


Gasolene  $2,835.00 

Lubricating  oil  270.00 

Aircraft  maintenance  270.00 

Engine  maintenance,  including  major 
overhauling  1,080.00 


Total 


$4,455.00 
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Insurance 

It  is  estimated  that  for  one  round  trip  daily  insurance 
can  be  obtained  from  the  Aero  Insurance  Underwriters  at 
an  annual  cost  of  $6,000.00. 

Depreciation  and  profit 

$145,400.00 

$  29,080.00 
15,000.00 


$  44,080.00 

Recapitulation  showing  annual  operating  cost  for 
one  round  trip  daily 


Personnel,  general  operating  ex- 


pense  and  overhead 

$92,040.00 

Flight  personnel 

$48,000.00 

Gasolene,  lubricating  oil  and 

| 

maintenance 

53,460.00 

Insurance 

6,000.00 

Depreciation  and  profit 

44,080.00 

Total 

$243,580.00 

(Note:  Based  on  the  estimated  annual  revenue  of 
$173,550.00  for  the  first  year  the  company  will  sus- 
4360  tain  a  loss  for  the  first  year  of  $70,030.00,  of  which 
$44,080.00  are  items  of  depreciation  and  profit  which 
may  be  deferred.) 

Recapitulation  of  annual  operating  costs 
with  appropriate  adjustments  to  pro¬ 
vide  for  two  round  trips  daily 

Personnel,  general  operating  ex¬ 
pense  and  overhead  $  92,040.00 

Flight  personnel  91,200.00 

Gasolene,  lubricating  oil  and 
maintenance  106,920.00 


Investment  in  equipment 
Over-all  depreciation  @20% 
Profit  of  6%  on  investment 
of  $250,000 
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Insurance  12,000.00 

Depreciation  and  profit  44,080.00 


$346,240.00 

(Note:  Based  on  the  estimated  annual  revenue  with  two 
round  trips  daily  of  $302,400.00,  the  company  will  sustain 
a  loss  of  $43,840.00,  of  which  $44,080.00  are  items  of  de¬ 
preciation  and  profit  which  may  be  deferred.) 

(D)  The  following  are  the  proposed  schedules: 

PROPOSED  SCHEDULE  FOR  GARDEN  CITY,  KANSAS  AS  NORTHERN  TERMINaJ 


(Via  UAL) 
(Via  UAL- 

2:50AM(PT) 

Lv.  San  Francisco 

Ar. 

WAE) 

7 :45AM(PT) 

Lv.  San  Diego 

Ar. 

(Via  AA) 

9:05AM(PT) 

Lv.  Los  Angeles 

Ar. 

(Via  CAL) 

12:30PM(MT) 

ML 

Lv.  Denver 

Ar. 

2:50PM(MT)  0 

Lv.  Garden  City 

Ar. 

4 :55PM  (CT)  195 

Ar.  Amarillo 

Lv. 

5:00PM(CT)195 

Lv.  Amarillo 

Ar. 

5:35PM(CT)307 

Ar.  Lubbock 

Lv. 

5 :40PM  (CT)  307 

Lv.  Lubbock 

Ar. 

6:30PM(CT)452 

Ar.  Abilene 

Lv. 

6:45PM(CT)452 

Lv.  Abilene 

Ar. 

7 :43PM(CT)644 

Ar.  Austin 

Lv. 

7 :48PM  (CT)  644 

Lv.  Austin 

Ar. 

8 :33PM  (CT)  799 

Ar.  Houston 

Lv. 

(Via  EAL) 

10:40PM(CT) 

Ar.  New  Orleans 

Lv. 

(Via  EAL) 

1 :35AM(CT) 

Ar.  Atlanta 

Lv. 

4361 

PROPOSED  SCHEDULE  FOR 

ALBUQUERQUE,  N] 
TERMINAL: 

(Via  TWA) 
(Via  UAL- 

7 :15AM(PT) 

Lv.  San  Francisco 

Ar. 

WAE) 

7 :45AM(PT) 

Lv.  San  Diego 

Ar. 

(Via  TWA) 
(Via  CAL) 

9:20AM(PT) 

Lv.  Los  Angeles 

Ar. 

12:30PM(MT) 

Mi. 

Lv.  Denver 

Ar. 

6:33PM(PT)  (Via  TWA 


5 :20PM(PT)  (Via  UA 
WA] 

4:19PM(PT)  (Via  TWi 
11 :25AM(MT)  (Via  CA] 


Mi. 


0—5: 


:00AM(MT) 
05  AM  (CT) 
00AM(CT) 
25AM  (CT) 
20AM  (CT) 
35  AM  (CT) 
30  AM  (CT) 
30AM(CT) 
25  AM  (CT) 
40  AM  (CT) 


3 :25AM (CT)  (Via  EA1 
12 :20AM(CT)  (Via  EA 


MEXICO  AS  NORTHE3 


6:33PM(PT) (Via  TWJ 


5:20PM(PT)  (Via  UA| 
WA 

4:19PM(PT)  (Via  TW. 
5:55PM(MT) (Via  CA! 


(Via  EAJL) 
(Via  EAL) 


3:20PM(MT)  0 

5 :50PM  (CT)  300 
5 :55PM  (CT)  300 
6:40PM(CT)445 
6 : 45PM  (  CT  )  445 
7 :43PM(CT)637 
7 :48PM(CT)637 
8:33PM(CT)792 
10:40PM(CT) 
1:35AM(CT) 


Lv.  Albuquerque 
Ar.  Lubbock 
Lv.  Lubbock 
Ar.  Abilene 
Lv.  Abilene 
Ar.  Austin 
Lv.  Austin 
Ar.  Houston 
Ar.  New  Orleans 
Ar.  Atlanta 


Mi. 

Ar.  792— 11:50AM(MT) 

Lv.  492— 11:05AM(CT) 

Ar.  492— 11:05AM(CT) 

Lv.  347— 10:15AM(CT) 

Ar.  347— 10 :05AM (CT) 

Lv.  155—  9:00AM(CT) 

Ar.  155—  8:55AM(CT) 

Lv.  0—  8:00AM(CT) 

Lv.  3:25AM(CT) (Via  EA|_ 

Lv.  12:20AM(CT)  (Via  EAl 


Note:  Inter-state  operation  under  temporary  authority  would  be  as  above  but  on] 
ting  all,  or  all  but  one  of  the  intermediate  stops  indicated,  one  round-trip  daily. 
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4362  ESTIMATED  INCOME  AND  EXPENSES  FOR  PROPOSED  AIR¬ 
MAIL  ROUTE  FROM  HOUSTON,  TEXAS  TO  GARDEN  CITY, 
KANSAS  VIA  AUSTIN,  SAN  ANGELO,  BIG  SPRING,  LUBBOCK 
AND  AMARILLO. 

First  Year  Second  Year 


Operating  Revenue 

Amount 

Passengers 

Express 

Excess  Baggage 

$  53, 550 . 
0. 
0. 

Total  . 

•  •  $  53,550 . 

Operating  Expenses 
Direct  Flying: 
Operations 
Maintenance 
Depreciation 

$  86,300. 
27,600. 
22,500. 

Total . . 

..$136,400. 

Indirect  Flying: 
Operations 
Maintenance 
Depreciation 

$  44,700. 
2,100. 
1,540. 

Total  . 

..$  48,340. 

Traffic  and  Advertising 

$  21,000. 

General  and 
Administration 

$  31,500. 

Total  Operating 

Expenses  . 

Net  Revenue  From 
Operations  . . 

..$237,240. 

..$183,690* 

•Indicates  Red. 

Scheduled  Revenue  Miles  Flown 
Average  Yield  Per  Rev.  Pass.  Mile 
Average  Passenger  Load 
Passenger  Revenue  Per  Mile 


Cost  per 

Mile 

10.00 

Amount 

$122,400. 

0. 

0. 

Cost  p< 
Milt 

10.82 

10.00 

$122,400. 

10.82 

16.12 

$172,600. 

15.26 

5.16 

43,800. 

3.87 

4.20 

22,500. 

1.99 

25.48 

$238,900. 

21.13 

8.37 

$  44,700. 

3.95 

.39 

2,100. 

.19 

.28 

1,540. 

.13 

9.03 

$  48,340. 

4.27 

3.92 

$  21,000. 

1.94 

5.88 

$  33,500. 

2.96 

44.30 

$341,740. 

30.23 

34.30* 

$219,340* 

19.40 

535,455 

1,130,405 

4.0c 

4.0c 

2.50 

2.70 

10.00c 

10.82c 
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I 


601-6 

607-8 

609-10 

611-12 

613 

614 

615 

616 
61S 

619 

620 


DETAILED  ESTIMATE  OF  EXPENSES  ON  PROPOSED  AIRMAIL 
ROUTE  FROM  HOUSTON,  TEXAS  TO  GARDEN  CITY,  KANSAS. 


Estimated  Expenses  Amount 

Direct  Flying:  1st  year  2nd  year 

Operations 

Flight  Crew  Salaries  $  40,880.  $  81,760. 

Flying  Personnel  Supplies  &  Expenses  1,200.  2,400. 

Aircraft  Fuel  &  Taxes  33,820.  67,640. 

Aircraft  Engine  Oil  &  Taxes  3,420.  6,840. 

Passenger  Supplies  &  Expenses  100.  200. 

Rents  of  Flying  Equipment  0.  0. 

Flying  Equipment  Insurance  2,000.  4,000. 

Flying  Liability  &  Comp.  Ins.  4,280.  8,560. 

Injuries,  Loss  &  Damage  500.  1,000. 

Clearance  Fees  0.  0. 

Other  Flying  Operations  Expense  100.  200. 


601-20 

Total  Direct  Operations  Expense 

$  86,300. 

$172,600. 

631-3 

634-5 

637-42 

643-5 

646-8 

Maintenance 

Aircraft  Repairs 

Engine  Repairs 

Instrument  &  Propeller  Repairs 

Aircraft  Radio  Repairs 

Misc.  Flying  Equipment  Repairs 

$  6,840. 
17,460. 
1,200. 

900. 

1,200. 

$  10,080. 
27,120. 
2,400. 
1,800. 
2,400. 

631-52 

Total  Direct  Maintenance 

$  27,600. 

$  43,800. 

4365 

661 

661 -A 
662 

663 

664 

Depreciation 

Aircraft  Depreciation 

Aircraft  Propeller  Depreciation 

Engine  Depreciation 

Radio  Depreciation 

Misc.  Flying  Equipment 

Amount 

1st  year  2nd  year 

$  15,000.  $  15,000. 

2,000.  2,000. 

4,000.  4,000. 

1,000.  1,000. 

500.  500. 

661-64 

Total  Direct  Depreciation 

$  22,500. 

$  22,500. 

671-3 

674 

683 

684 

685-691 

Indirect  Flying: 

Operations 

Local  Airport  Employees 

Local  Radio  Operators 

Local  Rentals 

Expenses  of  Motorized  Vehicles 

Misc.  Local  Expenses 

$  8,400. 
25,800. 
4,200.. 
4,200. 
2,100. 

$  8,400. 
25,800. 
4,200. 
4,200. 
2,100. 

671-91 

Total  Indirect  Operations 

$  44,700. 

$  44,700. 

701-18 

Maintenance 

Misc.  Local  Ground  Maintenance 

$  2,100. 

$  2,100. 

Total  Indirect  Local  Ground 
Maintenance 

$  2,100. 

$  2,100. 

Depreciation 

Depreciation  on  Local  Equipment 

$  1,540. 

$  1,540. 

Total  Indirect  Depreciation  on 

Local  Equipment 

$  1,540. 

$  1,540. 
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Traffic  and  Advertising 

1 

782-3 

Local  Traffic  Employees 

$  8,400. 

$  8,400  L 

792 

Local  Rentals 

2,100. 

2,100 

793 

Expenses  of  Motorized  Vehicles 

2,100. 

2,100  ] 

794 

Newspaper  and  Periodical  Adv. 

4,200. 

4,200  .| 

795 

Folders  and  Circulars 

2,100. 

2,100. 

796-99 

Other  Advertising 

1,500. 

1,500. 

800-3 

Insurance,  injuries,  loss  &  damage 

500. 

500. 

804 

Other  Traffic  &  Adv.  expense 

100. 

100. 

782-804 

Total  Traffic  &  Advertising 

$  21,000. 

$  21,000.1 

* 

•  *  *•  *  * 

•  • 

•  •  1 

4367 

General  and  Administration 

1 

Amount 

1st  vear 

2nd  vear 

811 

Salaries  of  General  Officers 

$  12,000. 

$  12,000. 

812 

Clerks  and  Attendants 

3,300. 

3,300. 

813 

Travel,  Hotel  &  Incidentals 

1,200. 

1,200. 

814 

Stationery,  Office  Expense  &  Postage 

1,200. 

1,200. 

816 

Telephone  and  Telegraph 

600. 

600. 

818-9 

Light,  heat,  power,  water  &  rent 

2,400. 

2,400. 

820 

Expenses  of  Motorized  Vehicles 

600. 

600. 

821 

Uncollectible  Operating  Revenues 

600. 

1,200. 

822-4 

Legal  and  Auditing  Expense 

3,000. 

3,000. 

825 

Pensions  and  Welfare 

250. 

250. 

826 

Membership  and  Periodicals 

400. 

800. 

827-30 

General  Insurance 

600. 

600. 

831 

General  Taxes 

1,000. 

1,000. 

832 

Regulatory  Bodies  Expense 

1,000. 

1,000. 

833 

Public  Relations  Expense 

1,200. 

1,200. 

834 

Experimental  and  Development  Exp. 

1,000. 

1,000. 

835 

Other  General  and  Administration  Exp. 

1,000. 

2,000. 

Total 

$  31,350. 

$  33,350. 

Estimate  of  Plane  Miles 

1st  year 

2nd  year 

Route  Mileage 

830 

830 

Schedules,  round  trips 

1 

*> 

%  Completed  Flights 

90 

95 

Revenue  Miles  Scheduled 

594,950 

1,189,900 

Estimated  Revenue  Miles  Flown 

535,455 

1,130,405 

* 

***** 

*  • 

•  • 

4369  Exhibit  No.  E-5. 


(A)  Capital  Requirements 

The  sum  of  $250,000.00  will  meet  all  requirements  for 
proper  and  successful  operation  with  an  ample  margin  for 
contingencies,  as  shown  by  the  following  estimate. 
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Statement:  At  beginning  of  operations  under 

certificate.  . 

Assets : 

Cash  in  bank  $  63,000.00 

Legal  expense  $10,000.00 

Developmental  expenses  25,000.00 


35,000.00 

Insurance,  annual  premium  in 
advance  6,000.00 

Ground  equipment,  7  stations  7,000.00 

Ground  radio,  7  stations  8,400.00 

Aircraft  complete,  3-Lockheed 
“12”  112,500.00 

Spare  parts,  2  engines,  2  pro¬ 
pellers,  aircraft  parts  7,500.00 

Repair  equipment  facilities 
(not  for  major  overhaul  of 

engines)  10,000.00 

Stationery  and  office  supplies  600.00 


Total  Assets .  $250,000.00 

Liabilities : 

Capital  stock,  no  par, 

25,000  shares  $250,000.00 

Total  Liabilities  .  $250,000.00 

(B)  Capital  Available 


Developmental  costs  to  date,  not  including  legal  costs, 
have  exceeded  $25,000.00  advanced  by  present  investors. 
The  capital  structure  of  the  company  will  be  changed  from 
its  present  to  $250,000.00  capital,  and  the  form  of  the  stock 
changed  from  the  present  $10.00  par  value  per  share  to 
25,000  shares  of  no  par  value.  Present  stockholders  will 
receive  a  total  of  2,500  shares  of  the  new  stock  in 
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4370  exchange  for  100%  of  the  presently  issued  common 
stock  of  the  company.  The  remaining  22,500  shares 
of  common  stock  will  be  sold  for  $225,000.00  cash  paid  into 
the  treasury  of  the  company. 

The  terms  and  details  of  the  underwriting  commitment 
for  the  above  financing  will  be  read  into  the  record  at  thp 
hearing.  In  the  event  that  the  form  in  which  the  under¬ 
writing  commitment  is  drawn  should  be  unsatisfactory  t 
the  Civil  Aeronautics  Board,  the  commitment  will  be  re 
drawn  to  comply  with  such  changes  as  the  Civil  Aero 
nautics  Board  may  require. 


Exhibit  No.  E-5A. 

4382  Copy 

HILL,  THOMPSON  CO.,  Inc. 

Investment  Securities 

Rector  2-2020 

120  Broadwav 
New  York 

November  13,  1940 

Essair,  Inc. 

Republic  Bank  Building 
Dallas,  Texas 

Attention:  Mr.  Samuel  W.  Marshall,  Jr. 

Gentlemen : 

We  understand  that  your  company  has  applied  for  a  per¬ 
manent  certificate  of  convenience  and  necessity,  as  pro¬ 
vided  for  by  the  Civil  Aeronautics  Act  of  1938,  to  engage 
in  the  air  transportation  of  passengers,  mail  and  property 
over  your  proposed  new  route  which  is  from  Houston,  Texas 
to  Lubbock,  Texas  via  either  Austin,  San  Angelo  and  Big 
Spring  or  via  Austin  and  Abilene,  and  from  Lubbock,  Texas 
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to  Albuquerque,  New  Mexico  or  from  Lubbock  to  Amarillo, 
Texas  to  Garden  City,  Kansas. 

We  also  understand  that  the  hearing  on  your  aforemen¬ 
tioned  application  is  now  scheduled  to  commence  before  the 
Civil  Aeronautics  Board  at  Washington,  D.  C.  on  Novem¬ 
ber  14,  1940,  and  that  you  are  prepared  to  present  your 
case  at  this  hearing. 

We  further  understand  that  you  are  unable  to  state  the 
exact  amount  of  financing  which  your  company  will  require 
if  you  receive  the  requested  certificate  of  public  convenience 
and  necessity  because:  (1)  you  may  be  awarded  such  cer¬ 
tificate  for  a  modified  route  to  that  for  which  you  have  ap¬ 
plied  specifically;  and/or  (2)  the  Civil  Aeronautics  Board 
may  feel  that  equipment  other  than  the  type  identified  with 
your  application  might  better  be  used  in  the  public  interest. 
According  to  your  exhibits  now  on  file  with  the  Civil  Aero¬ 
nautics  Board  you  will  require  approximately  $225,000 
financing. 

In  the  event  that,  as  a  result  of  the  hearing  now  sched¬ 
uled  to  begin  November  14,  1940,  the  Civil  Aeronautics 
Board  awards  you  a  permanent  certificate  of  public  con¬ 
venience  and  necessity  for  the  air  transportation  of  pas¬ 
sengers,  mail  and  property  over  a  route  substantially  that 
for  which  you  now  have  applied,  then  we  will  desire  to  enter 
into  an  underwriting  agreement  for  the  financing  of  your 
company  subject  to  the  following  general  terms,  conditions 
and  provisions,  all  other  conditions  subject  to  mutual  agree¬ 
ment: 

1.  That  the  underwriting  agreement  between  you  and 
ourselves  be  entered  into  within  30  days  after  the  issuance 
of  the  permanent  certificate  of  public  convenience  and  neces¬ 
sity  to  your  company  to  authorize  you  to  engage  in  the  air 
transportation  of  persons,  mail  and  property  over  the  route 
substantially  that  for  which  you  have  applied. 

4383  2.  That  you  obtain  proper  registration  of  your 

new  securities  issue  with  the  Securities  and  Exchange 
Commission  as  of  a  date  of  our  selection  and  Blue  Sky  it 
in  such  states  as  we  may  request. 


167 


3.  That  your  financial  requirements  will  be  a  sum  be¬ 
tween  $200,000  and  $400,000  net  cash  to  your  company. 

4.  That  it  is  understood  that  this  agreement  is  so  condi¬ 
tioned  that  if,  prior  to  the  closing  date  or  dates  the  market 
value  of  securities  in  general  is,  or  if  political,  financial  or 
economic  conditions  are,  or  any  other  conditions  are,  in  tne 
judgment  of  ourselves,  the  underwriters,  such  as  to  render 
the  contemplated  public  offering  impracticable  or  inadvis¬ 
able,  the  underwriters  shall  have  the  right  to  postpone  tem¬ 
porarily,  or  for  such  longer  time  as  the  underwriters  elect, 
their  liability  to  purchase  said  securities. 

5.  That  there  are  no  unsatisfied  legal  claims,  judgment^ 
or  notes  outstanding  against  your  company  at  the  date  of 
signing  the  underwriting  agreement. 

6.  That  you  agree  to  use  your  best  efforts  to  elect  two 
nominees  of  the  underwriters  to  your  Board  of  Directors. 

In  confirmation  of  your  acceptance  hereof  please  acknowh 
edge  in  the  space  herebelow.  j 

Very  truly  yours,  | 

HILL,  THOMPSON  &  CO.,  INC.,  j 

/s/  REX  R.  THOMPSON  J 

REX  R.  THOMPSON,  President. 


By 


Accepted : 

ESSAIR,  INC. 

By 

/s/  SAMUEL  W.  MARSHALL,  JR. 
SAMUEL  W.  MARSHALL,  JR.,  President. 

/s/  SAMUEL  W.  MARSHALL,  JR. 
SAMUEL  W.  MARSHALL,  JR. 


C.A.B. 


Dcefcot  E c-  320 
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Two  Yoer  Forccr.st  Of  P.cTcrrues  and  Expenses 
On  Proposes  Saute 
Amarillo  -Houston. 


Exhibit  So- 


Line 


Amount 


Per  Per. 

_M£As_ 


•  SSC-OHD  7?AR 

Per  Rev. 

Amount  Mile 


TOTAL  TWO  YZkBS 

Fer  Rev. 

Amount  Mile 


Passenger 

Express  and  Freight 
Excess  Baggage 


Total '  Operating  Revenues 


207,69a 

4,009 

2.258 


$.2120 

.0041 


249,237 

4,811 

2.709 

256.7.57 


$.3005 

.0058 

.0032 

$.3095 


$  456,935 

8,820 


$-.2526 

.0049 


Operations  and  Maintenance 
Depreciation  . 

Total  Direct  Flying  Expenses 


278,945 
53.50 S 
317.454 


$.2848 

.0393 


254,740 

55.556 

200.076 


$.3071 

$.3457 


$  533', 635  $.2950 

73.845  .0409 

$  607.550 


Operation.*;  and  Maintenance 
Depreciation 

Total  Indirect  Flying  Expenses 


Traffic  and  Advert! cl 


Dense- 


General 


Total  Operating  Expenses 


Net  Income  From  One rat ions 


$  93,723 

14.455 
j  -  109.173 

$  49.630 

$  14.551 


$.0957 

-.xP-^Z 

$.1104 


275yS48  $.2816 


99.438 
14.455 
LI?,  £43 


14.151 


$.1199 

$.1373 

$.0629 

$.0171 


$  213.^7  $,,2575 


$  193,211 

28.910 

$  222.121 


$.1063 

.0159 

J&K 

$.0502 


$  101.724  $.0502 

$  23.742  _ $.0155 

$  960  117  $..fa07 

±  489.595  $  .2705 

ar>-rc-crir.«~y.c^— m^r 


Coe  above  statement  does  not  give  effect  to  the  fair  and  reasonable  rate  of  .compensation 
vhich  may  be  awarded  by  the  Authority  for  the  transportation  of  tho  mail  over  ifce 

propoeed  route. 


Revenue  Miles 
Non-Revenue  Milos 
Survey  and  Qualification  Milos 
Total  Milos 

«s 

Total  Hours  Flown 

Seat  Miles  Available 

Seats  Available  Per  Revenue  Mile 

Revenue  Passenger  Miles 
Passengers  Per  Revenue  Mile 

Load  Factor 

Exproes  Pound  Miles 


379,569# 
35,264 
16.290 
_ 1.033 .123 

6,746.4  # 

11,611,564 
14.  C 

4,515,167 

r .  4 

S3.S$ 

13,702,113 


329,425 

29,8S9 

359,293 


,  5,855.5 

l 

11,611,964 
.  '  14. C 

5,413,200 

S.5 

4S.7£ 

!  IS, 442, 541 

includes  Miles  end  Bom’s  Flown  at  Night 
Via  Existing  Airway 


1,808,995 

65,123 

16.290 

JL^-^403 


12,601.9 

23,223,923 

14.0 

9,933,567 

S.C 

42.8* 

30,144,659 


Bl-ACT 

I 
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Scot lea 


Excerpts  from  Exhibit  No.  X-3. 

Scotian  1 

IRAISCQHTIHBIIAL  A  WBSTEBH  AIR,  HC.  Page  1 

v  System 

July  1.  1957  to  Deoeaber  31*  1939  COMPARATIVE  HALTS  ES  OF  MILEAGE. 

TRAFFIC  AID  RZCTUE  STATISTICS. 


vrfJtACit  AID  TRAFFIC 

- gsy-MalTHlIssTlowa 

Other  Revenue  Miles  Flown 
Total  Revenue  Hies  Plow* 
Bon-Ravoaoo  KUm  Flown 
Total  Plane  Miles  Flown 


June 


tS*2® 


5.883.452 

4,168,511 

IBfeSlJfe 

401*844 


Comparison  by  Amount* 

12  Months  Ended 

7=1  *0.19#  D*,.?l.l<09 


6.314.Q37 

3.558,828 

'.219 
>53* 


6.605,450 

>.666,023 

TR^UT? 

287,011 

"T575!2v*3I 


6,894,595 


341.796 

TW. 


1? 


755 


Relation  of  Son-Revenue  Miles  to 
Total  Mllee  Flown 


3-8 W  3.07* 


2.7255  2.75* 


lumber  of  Revenue  Passengers 
Annp  Length  of  Journey  (Miles) 

Average  Passenger  Fare  per  Mile  (Cents) 
Mailable  Seat  Mllee 
Available  Seats  per  Revenue  Mile 
Seat  Mies  Oooupied  (Rarenne  Passenger  Miles) 
Psrosnt  of  Available  Seat  Miles  Oooupied) 
(Revenue  Passenger  Load  Factor)  ) 

Average  Pay  Passenger  Load  (Parsons) 

Mail  Pound-Miles 

Average  Mall  Load  Par  Pay-Mail  Mile  (Pounds) 


124,111 

584.1 

5.15* 

155,209.411 

15-45 

72,492.520 

46.68* 

7.21 

2.540.920,748 

433-2 


136.527 

529.7 

158,576^99^ 

16.06 

72,322,853 

45.61* 
•  7.33 
2,639^*69.903 
418.0 


H5.1Q4 

511.9 

5.21* 

168.766,096 

I6.43 

78.366.288 

46J*3* 

7.63 

2.721,778,030 

412.1 


201,623 
496.9 
5.17* 
201.244. 162 


16.63 

9.034 


100,193 


49.79* 

8.28 

2,852,629.371 

413.7 


KECTUJg 

¥n  totals  of  Dollars!  . 

JCisenger  Revenue^/ 

Express  Revenue 
Other  Inn— Mail  Revenue 

Total  Ion-Mail  Operating  Revenue 
Mall  Revanua 

Total  Oparatlng  Rsvenae 


#3.731.085.96 

142,637.88 

67,488.11 

2.065.726.2 

6,5gffi — s 


#3,725.206.72 

159,837.26 

69,179.72 

2,192,719.02 

OT5352T72 


♦4,086,031.79 

186,078.63 

4.347^*1.11 

2.298.627.76 

6.64E3S55'.19 


♦5.182.395JJ. 
222, t 47.49 
91.136.2 


2.3 

TT 


.99 

T25 


Inn  Mail  -  In  Cents  per  Revenue  Mile* 


Passenger  Revenue 

37.12* 

37.73* 

39.79* 

42.84* 

Express  Revenue 

1*42 

1.62 

1.81 

1.84 

Other  Ion-Mail  Revenue 

.67 

.70 

•73 

Total  Men -Mail  Operating  Revenue 

“392T 

"40? 

“4233 

Ion-Mail  -  In  Cents  per  Pay-Mail  Mllex 

passenger  Revenue 

63-42 

59-00 

61.86 

75*17 

Express  Revenue 

2J*2 

2.53 

2.82 

3.23 

Other  Ion-Mail  Revenue 

1.15 

1.10 

1.14 

1.32 

“79^72 

Total  Ion-Mail  Operating  Revenue 

"50? 

"5102 

Mail  -  Cent#  per  Revenue  Mile 

20.55* 

22.21* 

22.37* 

Mail  -  Cents  par  Pay-Mail  Mila 

35.11 

34.72 

34-79 

OfBRATUG  UPRISES 

♦7,034,392.93 

♦6.915.93I.O7 

♦7.046.557.81 

♦8,037,027  J*4 

OPZSATUC  PROFIT 

-1,027,454.68 

-768,968.35 

-400^*88-42 

-167.364.24 

RATIO  OF  RECTOS  TO  SCEMSE 

85.39* 

88.80* 

94.32* 

97.92* 

t  Mail  Revenue,  Fay-Msil  Miles  and  Mall  Pound  Miles  taken  from  P. 
was  taken  fr<at  Carrier's  Monthly  Reports,  Fora  2780. 

^  Ion-Man  Routes  and  Miscellaneous  Air  Serrloes  Included. 


0.  Department  record, ,  sxoept  the  months  of  November  and  Deoeober,  1939.  Aioh,  together  with  all  other  inforaation 


sign  denotes  red  figure. 


05323 


05326 


Doe.  31. IS 


5-W 

1.90 

•95 

6.78 

1.56 

1.1b 

1.53 


1.62 

1.37 

•74 

2.12 

1.16 

~733T 


7^ 

35.26 


1.05 


.39 

2.69 


Scotian  1  j 

Pfeeo  4 
Syotoa 

coMPismvs  ixiLTsxs  or ' 

BCPEB8E  STATISTICS 


171 


.85 

14.76 

50.02 


|  i)p.  mi 


i 


72 


iatlytli  aad  Bwwrth  Scotian 


i  Account 

■  isr 

TRAFFIC  AHD  ADVBRTISIBO 
Superintendence 

Traffic  Nuictri,  Agents  A  Solicitor* 
Bempaper  A  Periodical  Advertising 
Folders  end  Circulars 
All  Other  Traffic  A  Advertising 
TOTAL  TRAFFIC  AID  ADVBRTISIBG 

GEBSRAL  ABD  ADMIBI3TRATI0B 

611  Salaries  of  General  Officers 
812  Clerks  and  Attendants 
851  General  Taxes 

All  Other  General  and  Administration 
TOTAL  CKHCRAT.  AID  AD1CBISTRATI0H 

TOTAL  OPKRATZBG  BPB8B 


Source  1  Carrier's  Monthly  Reports,  Fora  2780 


*l*e 


Section  1 

TRABSCOBTIBCTTAL  A  WESTER!  AIR.  IBC.  P»«»  5 

Systea 

July  1.  1937  to  December  Jl,  1939  COMPARATIVE  AHALTSES  OF 

- — 6 - 6 -  XXPEBSE  STATISTICS 


•to.  30.  1938 

— (?5 — 


Comparison  by 

- irBoSEETEasr 


Cents  Per  Total  Kile 


Deo.31,T$3g 

W 


J^e  30,1939 

C5i - 


Deo. 31.  1939 

(53 


.70< 

.57/ 

•  55< 

1.6!* 

1.86 

2.07 

1.93 

1.51 

1.21 

1.2U 

1.28 

.ai* 

.70 

.82 

.85 

U.22 

U.10 

U.6I* 

1u87 

b.91 

"875T 

.51 

.57 

.72 

.85 

.86 

.95 

.9U 

.87 

1.00 

1.16 

1.16 

1.12 

2.27 

2.75 

2.62 

2.27 

U-S* 

5.U3 

“5nar 

67.29 

67.89 

66.71* 

61*.  61 

05327 


Excerpts  from  Exhibit  No.  X-5. 


A nalysis  and  Researoh  Section 


BRAHIFF  AIKVUYS.  IMC. 

July  1,  1957  to  June  30,  I9U0 


MILEAGE  AMD  TRAFFIC 

— K^EnnEGTAom 

Other  SmoM  Idles  Flown 
total  Revenue  Idles  Floen 
iQD-SmBW  Idles  Flown 
Total  Plane  Idles  Flown 


2,185*1*31 

268.796 

11*5,203 


Dec.  31.1958 

— W 

2,1*70,062 

.285 


Coaparlsoa  by  Amounts 
12  VIonfKe 


T 

158, 


ihkt 
HETttBJSr 
(1) 


2,723,929 

392,871 

T.'m.wg 

219.157 

3.335^7 


Dec^l^ 

2.993.966 

ir-“ 

7 


269.791 
775^257 


June  30,19(40 

- T5P- 

3,196,867 

821,17 


“57 


Relation  of  Ico-Reveaue  Idles 


to  Total  Miles  Fleam. 

5.55? 

5-53S 

6.572 

7.172 

7.572 

Xuwber  of  Revenue  Passengers 

32,228 

39.023 

556.0 

50.690 

62.257 

85,763 

Average  length  of  Journey  (Miles) 

355.6 

329.0 

318.3 

321.6 

Average  Passenger  Pare  Par  Mile  (Cents) 

5.9V 

5.73/ 

5.60/ 

5.55/ 

,  5.58/ 

Available  Seat  Milas 

26.505.395 

26,051,653 

29.558,075 

33.655.988 

59.859.220 

Available  Seats  par  Revenus  Idle 

10.80 

9.63 

9.58 

9.63 

12.2*1 

Saat  Miles  Oooupied  (Revenue  Passenger  Miles) 

11,137,079 

13.503.727 

16,676,35 6 

19.815.703 

27,581.786 

Psrosnt  of  Available  Seat  Miles  Oooupied 
(Revenue  Passenger  Load  Factor) 

52.022 

51.852 

56.552 

58.982 

55.332 

Average  fty  Passenger  Load  (Persons) 

5*55 

5.00 

5.35 

5.67 

6.86 

Mail  Pound  Miles 

383,669,067 

523,532.208 

561,935,580 

599,153,592 

520,559,935 

Average  Mall  Load  Per  Pay-Mail  Mile  (Pounds) 

175.6 

171 J* 

169.6 

166.7 

162.8 

REVENUES 

!ln  Totals  of  Dollars: 

-nctr  — 55s  * 

Express  Revenue  1 
Other  Ven-Mall  Revenue  . 

Total  Van-Mail  Operating  Revenue 
Mail  Revenue 

Total  Operating  Revenue  . 


Ion-Mail  -  In  Cents  Per  Revenue  Idle: 


Passenger  Revenue 

22.30/ 

lJ*7 

23.63/ 

25.59/ 

25-83/ 

31*51/ 

Express  Revenus 

1.28 

1.17 

1.12 

1.07 

Other  Ion-Mail  Revenue 

.91 

.97 

.68 

.57 

Total  Mon-Mail  Operating  Revenue 

“25.63 

-2&3B 

“5535 

"3335 

Mon-Mail  -  In  Cents  Per  Pay-Mail  Mils: 

Passenger  Revenue 

25.05 

25.87 

28.11; 

30.15 

39.58 

Express  Revenue 

1.65 

1.39 

1.35 

1.30 

1.35 

Other  Mon-Mail  Revenue 

1.02 

I.06 

.78 

.65 

.71 

Total  Mon-Mail  Operating  Revenue 

-7m 

26.;2 

”3&^5 

41  .T55 

Mall  -  Cents  Per  Revenue  Idle 

25.39 

25.62 

23.85 

22.56 

20  J;5 

Mail  -  Cents  Per  Pay-Mail  Mile 

28.52 

28.05 

27.28 

26.33 

25.70 

OPERATING  EXPOSES 

11.253,601.05 

$1,337,065.95 

$1,507,630.55 

$1,700,155.22 

$2,081,388.05 

OPERATING  PROFIT 

-25.675.75 

55.026.55 

59,602.21 

59,275.15 

68,557.13 

RATIO  OF  REVENUE  TO  EXPENSE 

96.032 

105.122 

103.952 

102.907* 

103.292 

$  51*7,200.59 
36,11*8.02 
22,387 J*1 
6O5.73&.02 
623.189.29 


$  638,890.62 
35*556.79 
26,282.07 

692^*71.91 

•I^5g.T591'.39 


$  766,51*5.88 
36,1*87.26 
21,205.20 
—EE23735 
71*2,995.32 
1367,232.® 


0  902.5i50.66 

39,000.07 
19,583.01 
^61, 113.74 
788, 

TTTOf 


$1,261,976.25 

53.192.77 

22.753.30 

77327j3Eh32 

821,722.85 

2,U*9.653.T7 


COMPARATIVE  AH1LTSES 
TRAFFIC  AMD  REVENUE 


Section  1 
1 


OF  MILEAGE, 
STATISTICS. 


Source:  Mail  Revenue,  Pay-Mail  Miles  and  Total  Mail  Pound-Idle*  taken  frcn  P.  0.  Deportment  records  except  March  through  June  1950,  which,  together  with  all  other  inforaition  was  taken  fron  the  Carrier's  Monthly 
Reports,  For*  2780. 

Mote:  Minus  sign  dsnetes  red  figure. 
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Analysis  and  Hesoarch  S action 


BRANIFF  AIRWAYS,  INC 


July  1,  1937  to  June  30.  19l*0 


Comparison  by  Cants  par  Total  Mila 

Acet.  12  :'.or,th3  ridod 


No.  Account 

June  30*1958 

Dec.  31.1938 

Juno  30,1^39 

'  Deo.  31.1939 

June  30.191*0 

U)  (2) 

(3) 

<U 

(5) 

(6) 

(7) 

DIRECT  FLYING  EXPENSES 

! 

OPERATIQKS 

601  Captains  or.d  Senior  Pilots 

5*63^ 

5-63/ 

5.61^  - 

5.73 * 

5.76< 

602  First  Officers  and  Copilots 

1.85 

1.81 

1.81* 

1.80 

1.90 

609  Aircraft  Engine  Fuels 

5.22 

U.91 

1*.80 

ii.93 

5*1*1* 

615  Flying  Equipment  Insurance 

.76 

.27 

.21* 

•23 

.67 

6l6  Flying  Liability  L  Compensation  Insurance 

.96 

1.23 

1.29 

1.25 

1.60 

All  Other  Operations-Direct  Flying 

1.9) 

2.20 

2*1*0 

2.61 

3.20 

TOTAL  OPGV.TIO:!S-DIKECT  FLYIYG 

16JJ 

16.05 

16.15 

16.55 

13.57 

MAINTENANCE 

631  Airercft  Repairs -Direct  Labor 

1.39 

1.1*8 

1.1*5 

1.36 

1.1*1* 

632  Aircraft  Rcpairs-Katcrials  and  Supplios 

.9k 

1.13 

1.18 

.99 

.96 

65I*  Aircraft  Engine  Heneirs-Direct  Labor 

.92 

•95 

.96 

1.07 

1.23 

633  Aircraft  Engine  Repairs-Hatl.  &  Supplies 

2.13 

2.32 

2.22 

2.12 

2.22 

All  Other  Maintenance-Direct  Flying 

•99 

1.03 

.99 

.90 

.99 

TOTAL  MAII’TEilAJTCE-DIRi/.T  FLYING 

6.37 

6.91 

6.4o 

6J*1* 

6.86 

DEPRECIATION 

66l  Aircraft-Depreciation 

3.88 

U.09 

2.98 

2.11 

1.66 

662  Aircraft  Enginas-Depreoiation 

1.22 

.99 

.97 

1.25 

1.28 

All  Other  Depreciation-Direct  Flying 

•39 

.33 

.33 

.35 

_j3Z 

TOTAL  DEPRECIATION-DIRECT  FLYING 

.  5i»9 

5.1*1 

• 

"  1*.28 

3.71 

3.33 

TOTAL  DIRECT  FLYING  EXPENSES 

28*29 

28.37 

27^3 

26.70 

28.76 

INDIRECT  FLYING  EXPENSES 

• 

OPERA  fTSES 

671  Superintendence 

•26 

.21* 

•22 

.21 

.18 

6 72  Clerks  and  Attendants 

•99 

.95 

.85 

.83 

.82 

673  Airport  and  Hangar  Employees 

2.79 

2.60 

2.59 

2.81* 

3.22 

67I4.  Airaay  CoenunA.cation  Operators  &  Assistants 

>■  1.39 

1*28 

1.27 

1.21* 

1.10 

660  Telephone,  Radiograms,  Telegrams,  &  Cablegrams 

Jj9 

.1*3 

.39 

•1*0 

*1*2 

663  Rents  of  Fields,  Buildings  &  Offices 

1.02 

.98 

.86 

.81 

.78 

666  Hangar  Supplies  and  Expenses 

•57 

M9 

*ia 

.57 

.35 

All  Other  Operations- Indirect  Flying 

i.13 

1.0k 

l.OL 

1.08 

1.16 

TOTAL  OPERATIONS-IKDIRECT  FLYING 

B.oi 

“7T7? 

MAINTENANCE 

701  Superintendence 

jji 
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ADDITIONAL  PAPERS  DESIGNATED. 

>653 

Brief  on  Behalf  of  Essair,  Inc.,  as  Applicant. 

Preliminary  Statement. 

This  brief  on  behalf  of  Essair  is  in  support  of  its  ap- 
>lication  for  a  permanent  certificate  of  public  conven- 
ence  and  necessity. 


1699 


*  *  * 


vn. 


?he  Application  for  a  Temporary  Certificate  Is  Withdrawn. 

On  March  10,  1939,  Essair  filed  its  application  for  a 
>ermanent  certificate  of  convenience  and  necessity, 
kfter  waiting  a  year  for  action  to  be  taken  thereon  and 
t  then  appearing  that  no  action  would  be  taken  for  a 
ong  time  to  come,  Essair  filed  a  supplemental  applica- 
ion,  which  application  contained  a  request  for  a  temporary 
:ertificate  of  convenience  and  necessity  to  expire  upon  a 
inal  decision  by  the  Civil  Aeronautics  Board  on  the  perma¬ 
nent  certificate. 

After  waiting  a  reasonable  period  of  time,  and  no  action 
laving  been  taken  on  the  temporary  certificate,  Essair,  on 
September  10,  1940,  filed  a  request  for  an  immediate  issu- 
mce  of  a  temporary  certificate.  Although  six  months  have 
>assed,  no  action  has  been  taken  thereon. 

It  is  now  a  year  since  the  filing  of  the  application  for  the 
emporary  certificate.  It  is  expected  that  within  a  few 
months  final  action  will  be  taken  by  the  Civil  Aero- 
>700  nautics  Board  on  the  applications  for  permanent 
certificates.  Consequently,  there  is  not  now  suffi- 
*ient  time  in  which  to  operate  under  a  temporary  certifi- 
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cate  that  would  prove  of  any  material  value  to  the  public, 
to  the  Civil  Aeronautics  Board  or  to  Essair. 

*#••#****• 

5858 

Proof  of  Service. 

I  hereby  certify  that  on  11-4-41  this  document  was:  (1) 
Posted  on  the  official  bulletin  board.  (2)  Served  on  all 
parties  on  attached  list.  (3)  Served  on  mailing  lists  32, 
32A,  32B. 

LOLITA  T.  FETTER 

Chief,  Docket  Section 

Doc.  No.  2-401  (B) -2 
Doc.  No.  2-401  (B) -3 
Doc.  No.  193  &  199 
Doc.  No.  206 
Doc.  No.  390 
Doc.  No.  504 
Doc.  No.  508 
Doc.  No.  509 

Notice  of  Oral  Argument. 

Registered 

Continental  Air  Lines,  Inc.,  Municipal  Airport,  Denver, 
Colorado 

Braniff  Airways,  Inc.,  Braniff  Bldg.,  Oklahoma  City, 
Okla. 

Essair,  Inc.,  Republic  Bank  Bldg.,  Dallas,  Texas 
Transcontinental  &  Western  Air,  Inc.,  10  Richards  Road, 
Kansas  City,  Mo. 

City  of  Ft.  Stockton,  The  Mayor  of,  Ft.  Stockton,  Texas 
The  Hon.  Mayor  of  Alpine,  Alpine,  Texas 
The  Hon.  Mayor  of  Brownwood,  Brownwood,  Texas 
American  Airlines,  Inc.,  La  Guardia  Field,  New  York, 
N.  Y. 
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tegular  Mail 

Terrell  C.  Drinkwater,  Colorado  National  Bank  Bldg., 
Denver,  Colorado 

Quigg  Newton,  Jr.,  Colorado  National  Bank  Bldg.,  Den¬ 
ver,  Colorado 

Roger  Whiteford,  WMteford,  Hart  &  Carmody,  815  Fif¬ 
teenth  St.,  Washington,  D.  C. 

Hubert  A.  Schneider,  815  15th  St.,  N.  W.,  Washington, 
D.  C. 

Samuel  T.  Ansell,  Ansel,  Ansel  &  Marshall,  Tower  Bldg., 
Washington,  D.  C. 

R.  C.  Marshall,  Ansel,  Ansel  &  Marshall,  Tower  Bldg., 
Washington,  D.  C. 

Gerald  B.  Brophy,  Chadbourne,  Wallace,  Parke  &  White- 
side,  25  Broadway,  New  York 

Geo.  A.  Spater,  Chadbourne,  Wallace,  Parke  &  Whiteside, 
25  Broadway,  New  York 

James  K.  Crimmins,  Chadbourne,  Wallace,  Parke  & 
Whiteside,  25  Broadway,  New  York 

Hamilton  0.  Hale,  420  Lexington  Avenue,  New  York,  New 
York 

Robert  G.  Howlett,  Pruitt,  Hale  &  MacIntyre,  420  Lex¬ 
ington  Avenue,  New  York 

Fred  M.  Glass,  420  Lexington  Avenue,  New  York,  N.  Y. 

Maurice  Bullock,  Ft.  Stockton,  Texas 

Ross  Bohannon,  Brownwood,  Texas 

John  A.  Cissel,  Jr.,  Hawthorne  Flying  Service,  Charles¬ 
ton,  S.  C. 

Maury  Maverick,  Wardman  Park  Hotel,  Washington, 
D.  C. 

Richard  Furman,  Mgr.,  Chamber  of  Commerce,  Laredo, 
Texas 

Hon.  Lawrence  Lewis,  House  of  Representatives,  Wash- 
i  ington,  D.  C. 

Hon.  Milton  H.  West,  House  Office  Bldg.,  Washington, 
D.  C. 


Hon.  Lyndon  Johnson,  New  House  Office  Bldg.,  Washing¬ 
ton,  D.  C. 

Hon.  Geo.  H.  Mahon,  House  of  Representatives,  Wash¬ 
ington,  D.  C. 

5859  Hon.  Tom  Connally,  U.  S.  Senate,  Washington 

D.  C. 

M.  L.  Swinehart,  Chamber  of  Commerce,  Peco,  Texas 
J.  C.  Netts,  Chamber  of  Commerce,  Del  Rio,  Texas 
Harry  S.  Dickinson,  Denver  Chamber  of  Commerce,  Den 
ver,  Colorado 

Elmer  Leighton,  International  Flying  School,  Laredo 
Texas 

J.  H.  Greene,  Big  Spring,  Texas 

Merle  Gruver,  Abilene  Chamber  of  Commerce,  Abilene 
Texas 

John  D.  McMurray,  Jr.,  1923  Republic  Bank  Bldg.,  Dal 
las,  Texas 

•  *  #  #  •  •  • 

5860 

Notice  of  Oral  Argument. 

Please  take  notice  that  pursuant  to  the  Civil  Aeronautic 
Act  of  1938,  as  amended,  particularly  sections  401(c)  an< 
1001  of  said  Act,  oral  argument  before  the  Board  in  th 
above-entitled  proceeding  is  hereby  assigned  for  Novembe 
13,  1941,  10  o’clock  a.m.  (Eastern  Standard  Time)  in  Rooi; 
5044  Commerce  Building,  14th  Street  and  Constitution  Ave 
nue,  N.W.,  Washington,  D.  C. 

Dated  Washington,  D.  C.,  November  4,  1941. 

By  the  Board: 


(Seal) 


DARWIN  CHARLES  BROWN 
Secretary  • 
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5863  Served:  May  12  1943 

At  a  session  of  the  Civil  Aeronautics  Board  at  its  office  in 
Washington,  D.  C.,  on  the  10th  day  of  May,  1943. 

Order  Amending  Certificate  and  Denying  Other 

Applications. 

A  full  public  hearing  upon  the  above-entitled  proceeding 
having  been  held,  and  the  Board  upon  consideration  of  the 
record  of  the  said  proceeding  having  issued  its  opinion  con¬ 
taining  its  findings,  conclusions,  and  decision,  which  is  at¬ 
tached  hereto  and  made  a  part  hereof ;  and  finding  that  its 
action  is  necessary  pursuant  to  said  opinion: 

It  Is  Ordered  That  the  certificate  of  public  convenience 
and  necessity  authorizing  Braniff  Airways,  Inc.,  subject 
to  the  provisions  of  said  certificate  to  engage  in  air  trans¬ 
portation  with  respect  to  persons,  property  and  mail  be¬ 
tween  the  terminal  point  Amarillo,  Tex.,  the  intermediate 
points  Wichita  Falls,  and  Fort  Worth,  Tex.,  and  the  termi¬ 
nal  point  Dallas,  Tex.;  between  the  said  terminal  point 
Amarillo,  Tex.,  and  the  terminal  point  Oklahoma  City, 
Okla.;  between  the  terminal  point  Dallas,  Tex.,  the  inter¬ 
mediate  points  Fort  Worth,  Waco,  Austin,  San  An- 

5864  tonio,  and  Corpus  Christi,  Tex.,  and  the  terminal 
point  Brownsville,  Tex.;  and  between  the  terminal 

point  Dallas,  Tex.,  the  intermediate  points,  Fort  Worth, 
Waco,  and  Houston,  Tex.,  and  the  terminal  point  Galveston, 
Tex.,  be  and  the  same  is  amended  so  as  to  authorize  Braniff 
Airways,  Inc.,  subject  to  the  provisions  of  said  certificate, 
as  amended,  to  engage  in  air  transportation  with  respect  to 
persons,  property  and  mail  between  the  terminal  point 
Denver,  Colo.,  the  intermediate  points  Colorado  Springs, 
Pueblo,  Colo.,  Amarillo,  Wichita  Falls,  and  Fort  Worth, 
Tex.,  and  the  terminal  point  Dallas,  Tex.;  between  the  in¬ 
termediate  point  Amarillo,  Tex.,  and  the  terminal  point 
Oklahoma  City,  Okla.;  between  the  terminal  point  Dallas, 
Tex.,  the  intermediate  points  Fort  Worth,  Waco,  Austin, 
San  Antonio,  and  Corpus  Christi,  Tex.,  and  the  terminal 
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point  Brownsville,  Tex.;  and  between  the  terminal  point 
Dallas,  Tex.,  the  intermediate  points  Fort  Worth,  Waco, 
and  Houston,  Tex.,  and  the  terminal  point  Galveston,  Tex. 

It  Is  Further  Ordered  That  the  exercise  of  the  privileges 
granted  by  the  certificate  ordered  to  be  issued  in  the  pre¬ 
ceding  paragraph  shall  be  subject  to  the  condition  that 
flights  serving  Denver,  Colorado  Springs  and  Pueblo,  Colo., 
must  originate  or  terminate  at  Fort  Worth-Dallas,  Tex., 
or  points  south  thereof. 

It  Is  Further  Ordered  That  the  certificate  as  amended 
shall  not  become  effective  until  the  Board  shall  have  notified 
the  holder  thereof  that  the  national  defense  no  longer  re¬ 
quires  that  the  inauguration  of  the  service  between  the  said 
points  be  delayed. 

It  Is  Further  Ordered  That  the  exercise  of  the  privileges 
granted  by  the  said  certificate,  as  amended,  shall  be  sub¬ 
ject  to  the  terms,  conditions,  and  limitations  prescribed  by 
sections  238.3  and  238.5  of  the  Economic  Regulations 
5865  of  the  Board,  all  amendments  thereto,  and  such  other 
terms,  conditions,  and  limitations  as  may,  from  time 
to  time,  be  prescribed  by  the  Board. 

It  Is  Further  Ordered  That  said  certificate,  as  amended, 
shall  be  issued  in  the  form  attached  hereto,  and  shall  be 
signed  on  behalf  of  the  Board  by  the  Chairman  of  the  Board, 
and  shall  have  affixed  thereto  the  seal  of  the  Board  attested 
by  the  Secretary. 

It  Is  Further  Ordered  That  the  application  of  Braniff 
Airways,  Inc.,  for  authority  to  engage  in  air  transportation 
of  persons,  property  and  mail  between  San  Antonio,  and 
El  Paso,  Tex.,  be  denied  without  prejudice  to  the  right  of 
Braniff  Airways,  Inc.,  to  file  an  application  for  a  certificate 
authorizing  air  transportation  between  these  points  on  a 
temporary  basis;  that  the  application  of  Braniff  Airways, 
Inc.,  Docket  No.  193  be  denied  in  all  other  respects;  the 
applications  of  Continental  Air  Lines,  Inc.,  and  Transconti¬ 
nental  &  Western  Air,  Inc.,  Docket  Nos.  2-401 -B-2,  2-401 -B-3 
and  390  be  and  the  same  are  denied,  and  that  the  proceed- 
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ings  initiated  by  the  Board  with  respect  to  Fort  Stockton 
and  Alpine,  Tex.,  Docket  Nos.  504  and  508  be  dimissed. 

It  Is  Further  Ordered  That  decision  upon  the  application 
of  Essair,  Inc.,  be  deferred  and  that  the  proceeding  initi¬ 
ated  by  the  Board  with  respect  to  Brownwood,  Tex.,  Docket 
No.  509,  be  deferred  with  respect  to  the  application  of 
Essair,  Inc.,  and  dismissed  with  respect  to  the  applications 
of  Braniff  Airways,  Inc.,  and  Transcontinental  &  Western 
Air,  Inc. 

By  the  Civil  Aeronautics  Board : 

/s/  FRED  A.  TOOMBS 
(Seal)  Secretary 

5866  UNITED  STATES  OF  AMERICA 

Civil  Aeronautics  Board 
Washington,  D.  C. 

Certificate  of  Public  Convenience  and  Necessity 

(as  amended) 

Braniff  Airways,  Inc. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aeronau¬ 
tics  Act  of  1938,  as  amended,  and  the  orders,  rules,  and 
regulations  issued  thereunder,  to  engage  in  air  transporta¬ 
tion  with  respect  to  persons,  property,  and  mail  as  follows : 

Between  the  terminal  point  Denver,  Colo.,  the  interme¬ 
diate  points  Colorado  Springs,  Colo.,  Pueblo,  Colo.,  Ama¬ 
rillo,  Tex.,  Wichita  Falls,  Tex.,  and  Fort  Worth,  Tex.,  and 
the  terminal  point  Dallas,  Tex.;  between  the  intermediate 
point  Amarillo,  Tex.,  and  the  terminal  point  Oklahoma  City, 
Okla.;  between  the  terminal  point  Dallas,  Tex.,  the  inter¬ 
mediate  points  Fort  Worth,  Tex.,  Waco,  Tex.,  Austin,  Tex., 
San  Antonio,  Tex.,  and  Corpus  Christie,  Tex.,  and  the  ter¬ 
minal  point  Brownsville,  Tex.;  and  between  the  terminal 
point  Dallas,  Tex.,  the  intermediate  points  Fort  Worth, 
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Tex.,  Waco,  Tex.,  and  Houston,  Tex.,  and  the  terminal 
point  Galveston,  Tex. 

to  be  known  as  route  No.  15. 

The  holder  shall  render  service  to  and  from  each  of  the 
points  named  herein,  except  as  temporary  suspensions  of 
service  may  be  authorized  by  the  Board,  and  may  (1)  begin 
or  terminate  and  begin  and  terminate  trips  at  points 
short  of  terminal  points;  (2)  continue  to  serve 
regularly  any  point  named  herein  through  the  air¬ 
port  last  regularly  used  by  the  holder  to  service  such 
point  prior  to  the  date  of  issuance  of  this  certificate, 
as  amended;  and  (3)  continue  to  maintain  regularly  sched¬ 
uled  non-stop  service  between  any  two  points  not  consecu¬ 
tively  named  herein  if  non-stop  service  was  regularly 
scheduled  by  the  holder  between  such  points  on  the  date  of 
issuance  of  this  certificate,  as  amended.  In  addition  to  the 
service  hereinabove  expressly  prescribed,  the  holder  may 
regularly  serve  any  point  named  herein  through  any  other 
airport  convenient  thereto  and  may  render  any  other  sched¬ 
uled  non-stop  service  between  any  two  points  not  consecu¬ 
tively  named  herein,  if  and  only  if  such  holder  complies 
with  such  procedure  relating  thereto  as  may  be  prescribed 
by  the  Board. 

5867  The  exercise  of  the  privileges  granted  by  this  cer¬ 
tificate,  as  amended,  shall  be  subject  to  the  condition 
that  the  holder  shall  serve  Denver,  Colorado  Springs  and 
Pueblo,  Colo.,  only  on  flights  originating  or  terminating  at 
Fort  Worth-Dallas,  Tex.,  or  points  south  thereof  on  route 
No.  15,  and  such  other  reasonable  terms,  conditions,  and 
limitations  required  by  the  public  interest  as  may,  from 
time  to  time,  be  prescribed  by  the  Board. 

This  certificate,  as  amended,  shall  be  effective  on  the  date 
the  Board  shall  have  notified  the  holder  thereof  that  the 
national  defense  no  longer  requires  that  the  inauguration 
of  the  service  between  the  terminal  point  Denver,  Colo.,  and 
the  intermediate  point  Amarillo,  Tex.,  via  the  intermediate 
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points  Colorado  Springs,  Colo.,  and  Pueblo,  Colo.,  be  de¬ 
layed. 

In  Witness  Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate,  as  amended,  to  be  executed  by  its 
Chairman  and  the  seal  of  the  Board  to  be  affixed  hereto, 
attested  by  the  Secretary  of  the  Board  on  this  10th  day  of 
May,  1943. 

/s/  L.  WELCH  POGUE 
(Seal)  Chairman 

attest : 

/s/  FRED  A.  TOOMBS 
Secretary 

*#***•••• 


PROPOSED  AIRLINE  ROUTES  INVOLVED  IN  THE  TEXAS  CONSOLIDATED  PROCEEDING 

DOCKET  NO  2-401  B-2,  ET  AL 
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5869  UNITED  STATES  OF  AMERICA 

Civil  Aeronautics  Board 
Washington,  D.  C. 

Docket  No.  2-401-B-21 

Continental  Air  Lines,  Inc.,  et  al.,  Additional  Air  Service 

in  Texas.  j 

In  the  matter  of  the  application  of  Continental  Air  Linejs, 
Inc.,  for  a  certificate  of  public  convenience  and  necessity 
under  section  401  of  the  Civil  Aeronautics  Act  of  1938,  4s 
amended.  I 

Decided  May  10,  1943 

Data  on  hotel  registrations,  or  on  telephone  calls  and  tele¬ 
grams  between  various  points  on  a  proposed  route,  iti 
the  absence  of  specific  comparative  background,  are  of 

i  This  proceeding  also  includes  Docket  No.  2  401-B-3,  in  the  matter  of  thle 
application  of  Continental  Air  Lines,  Inc.,  for  a  certificate  of  public  conven¬ 
ience  and  necessity  between  Pueblo,  Colo.,  and  Amarillo,  Tex.;  Docket  Xo. 
193,  in  the  matter  of  the  application  of  Braniff  Airways,  Inc.,  for  a  certificate 
of  public  convenience  and  necessity  between  Denver,  Colo.,  and  Laredo.  Tex., 
via  Colorado  Springs  and  Pueblo,  Colo.,  Amarillo,  Lubbock.  Big  Spring,  San 
Angelo  and  San  Antonio,  Tex.,  and  between  Lubbock  and  Houston,  Tex.,  vili 
Abilene  and  Austin,  Tex.;  Docket  No.  199,  in  the  matter  of  the  application 
of  Braniff  Airways,  Inc.,  for  a  certificate  of  public  convenience  and  necessity 
between  San  Antonio  and  El  Paso,  Tex.,  via  Uvalde,  Del  Kio,  and  Marfa,  Tex.  t 
Docket  No.  206,  in  the  matter  of  the  application  of  Essair,  Inc.,  for  a  cen 
tifleate  of  public  convenience  and  necessity  between  Garden  City,  Kans.l 
Amarillo,  Lubbock,  and  Austin,  Tex.,  (a)  non-stop  Lubbock  to  Austin,  (b)j 
via  Abilene,  Tex.,  (c)  via  Big  Spring  and  San  Angelo,  Tex.,  thence  from 
Austin  to  Houston,  Tex.;  or  from  Albuquerque,  N.  Mex.,  to  Lubbock,  Tex.J 
to  Austin  and  Houston,  Tex.,  via  the  same  alternative  routes;  Docket  No. 
390,  in  the  matter  of  the  application  of  Transcontinental  &  Western  Air,  Inc.J 
for  a  certificate  of  public  convenience  and  necessity  between  Amarillo  and 
Houston,  Tex.,  via  Lubbock,  Abilene  and  Austin,  Tex.,  and  between  and| 
between  Abilene  and  Dallas,  Tex.,  via  Fort  Worth,  Tex.;  Docket  No.  504,  in' 
the  matter  of  the  petition  of  the  city  of  Fort  Stockton  and  the  county  of 
Pecos,  that  any  certificate  of  public  convenience  and  necessity  issued  Braniff 
Airways,  Inc.,  as  requested  in  its  application  in  Docket  Xo.  199,  include  Fort 
Stockton  as  an  intermediate  point;  Docket  Xo.  508,  in  the  matter  of  the | 
petition  of  the  city  of  Alpine,  Tex.,  that  any  certificate  of  public  convenience 
and  necessity  issued  to  Braniff  Airways,  Inc.,  as  requested  in  its  application 
in  Docket  No.  199,  include  Alpine  as  an  intermediate  point;  Docket  No.  509, 
in  the  matter  of  the  petition  of  the  city  of  Brownwood,  Tex.,  that  any  cer¬ 
tificate  of  public  convenience  and  necessity  issued  to  Braniff  Airways,  Inc.. 
Transcontinental  and  Western  Air,  Inc.,  or  Essair,  Inc.,  as  requested  in  their 
applications  in  Docket  Nos.  193,  390  and  206,  include  Brownwood  as  an  inter¬ 
mediate  point. 
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limited  value  in  drawing  reasonable  conclusions  as  to  the 
volume  of  air  travel  which  might  be  anticipated  by  its 
inauguration,  but  are  usable  for  want  of  more  specifically 
comparable  quantitative  material,  p.  14 
5870  Even  though  a  carrier  operates  in  a  sparsely  set¬ 
tled  territory  where  sources  of  air  travel  are  limited, 
it  is  reasonable  to  anticipate  that  with  the  end  of  the  war 
improvements  in  the  art  of  air  transportation,  develop¬ 
ment  of  equipment  with  lower  operating  costs,  wdth 
trained  personnel  released  from  military  service,  and 
with  a  more  general  acceptance  of  air  transportation,  the 
cost  to  the  Government  for  the  proposed  air  service  would 
be  less  than  estimated  at  the  time  of  the  hearing,  p.  16 
Since  under  the  law  a  temporary  certificate  of  public  con¬ 
venience  and  necessity  may  not  be  issued  to  an  applicant 
seeking  only  a  permanent  certificate,  no  certificate  can 
be  issued  to  Braniff  Airways,  Inc.,  even  though  the  facts 
suggest  the  desirability  of  a  limited  or  temporary  certifi¬ 
cate  for  San  Antonio-El  Paso  service  during  which  period 
traffic  needs  might  be  determined,  p.  25 
It  appearing  that  there  has  been  an  increasing  flow  of 
travel  and  community  of  interest  between  Texas  and 
Colorado  involved  herein  arising  out  of  vacation  travel, 
the  petroleum  industry,  and  agricultural  and  industrial 
characteristics,  and  that  circuity  of  present  air  service 
with  attendant  difficulties  in  connections  is  so  great  as 
not  to  develop  the  potential  air  traffic  indicated,  public 
convenience  and  necessity  require  the  air  service  pro¬ 
posed  between  Denver,  Colo.,  and  Amarillo,  Tex.  p.  34 
While  not  a  controlling  consideration,  through  service  is 
desirable  where  it  can  be  secured  and  the  Denver-Ama- 
rillo  route  would  form  an  integral  part  of  the  system  of 
Braniff  Airways,  Inc.,  offering  service  from  Denver  to 
Fort  Worth-Dallas  and  other  Texas  points  reached  by 
that  carrier,  and  affording  a  more  convenient  service  to 
the  traveling  public  than  would  a  connecting  route,  p.  36 
Although  the  adverse  effect  of  new  air  service  upon  an  exist- 
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ing  carrier’s  system  through  possible  diversion  of  trafj 
fic  must  be  considered  in  selecting  a  carrier  to  operate} 
a  proposed  route,  if  air  carriers  are  to  be  prevented 
from  inaugurating  improvements  in  existing  services 
solely  as  a  protection  to  a  particular  carrier  or  carriers 
the  development  of  air  transportaton  will  be  retarded, 
p.  37 

5871  Under  sections  404  and  1002  of  the  Act  the  Board 
is  authorized  to  correct  inadequacy  in  air  service,' 
and  when,  upon  complaint,  the  carrier  does  not  remedy 
such  inadequacy,  it  is  preferable  that  action  be  taken 
upon  that  basis  rather  than  by  authorization  of  a  new 
and  duplicate  service,  p.  47 
While  it  may  be  shown  that  there  have  been  numerous  in¬ 
stances  in  which  an  air  carrier  has  been  unable  to  fur¬ 
nish  accommodations  acceptable  to  a  prospective  passen¬ 
ger,  that  fact  does  not  necessarily  indicate  that  such  a 
carrier  is  unable  to  furnish  adequate  transportation  and 
to  satisfy  public  demand,  p.  47 
Establishment  of  “feeder”  routes  to  provide  air  service 
to  small  communities  with  insufficient  traffic  to  justify 
the  conventional  type  of  equipment  is  a  problem  of  in¬ 
creasing  importance,  p.  63 

Since  any  type  of  air  service  wdiich  may  be  authorized  be¬ 
tween  Amarillo  and  Houston,  Tex.,  must  be  consistent 
with  the  development  of  a  national  air  transportation 
system,  application  of  Essair,  Inc.,  deferred  pending  de¬ 
velopments  in  Local-Feeder-Pickup  Air  Services  Inves¬ 
tigation,  Docket  No.  857.  p.  65 
Application  of  Continental  Air  Lines,  Inc.,  for  certificate 
of  public  convenience  and  necessity  between  Hobbs,  N. 
Mex.,  and  San  Antonio,  Tex.,  denied,  p.  66 
Application  of  Braniff  Airways,  Inc.,  for  certificate  of 
public  convenience  and  necessity  between  San  Antonio 
and  El  Paso,  Tex.,  denied  without  prejudice  to  the  right 
to  file  an  application  for  a  certificate  on  temporary  basis. 

p.  66 
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Certificate  of  public  convenience  and  necessity  of  Branitf 
Airways,  Inc.,  for  route  No.  15  amended  to  authorize  air 
transportation  between  Amarillo,  Tex.,  and  Denver, 
Colo.,  to  be  served  only  by  flights  originating  or  terminat¬ 
ing  at  Fort  Worth-Dallas,  Tex.,  or  points  south  thereof. 
Application  of  Continental  Air  Lines,  Inc.,  for  certificate 
of  public  convenience  and  necessity  between  Pueblo  and 
Amarillo,  Tex.,  denied,  p.  66 
Applications  of  Braniff  Airways,  Inc.,  for  a  certificate  of 
public  convenience  and  necessity  between  Amarillo  and 
San  Antonio,  Tex.,  and  of  Braniff  Airways,  Inc.,  and 
Transcontinental  &  Western  Air,  Inc.,  for  a  certificate 
of  public  convenience  and  necessity  between  Amarillo 
and  Houston,  Tex.,  denied,  p.  66-67 
Application  of  Essair,  Inc.,  for  certificate  of  public  conven¬ 
ience  and  necessity  deferred,  p.  67 
Investigations  instituted  by  the  Board  with  respect  to  Fort 
Stockton  and  Alpine,  Tex.,  dismissed.  Investigation  in¬ 
stituted  by  the  Board  with  respect  to  Brownwood,  Tex., 
dismissed  insofar  as  it  relates  to  applications  of  Braniff 
Airways,  Inc.,  and  Transcontinental  &  Western  Air,  Inc., 
and  deferred  insofar  as  it  relates  to  the  application  of 
Essair,  Inc.  p.  67 

5872  Appearances: 

Terrell  C.  Drinkwater  and  Quigg  Newton,  Jr.,  for  Conti¬ 
nental  Air  Lines,  Inc. 

Roger  J.  Whiteford  and  Hubert  A.  Schneider,  for  Braniff 
Airways,  Inc. 

Samuel  T.  Ansell  and  R.  C.  Marshall,  for  Essair,  Inc. 
Gerald  B.  Brophy,  George  A.  Spater  and  James  K.  Crim- 
mins,  for  Transcontinental  &  Western  Air,  Inc. 

Hamilton  0.  Hale,  Robert  G.  Howlett  and  Fred  M.  Glass, 
for  American  Airlines,  Inc.,  intervener. 

Maurice  Bullock,  for  Fort  Stockton  and  Pecos  County, 
Tex. 

Ross  Bohannon,  for  Brownwood,  Tex. 
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Joseph  M.  Paul  and  Gerald  P.  O’Grady,  Public  Counsel. 

E.  Byron  Singleton  for  cities  of  Amarillo,  Lubbock,  Aus¬ 
tin  and  Waco,  Tex.,  interveners. 

William  Holden,  for  city  of  Fort  Worth,  Tex.,  inter¬ 
vener. 

J.  0.  Miller,  for  city  of  Dallas,  Tex.,  intervener. 

Wayne  Williams,  for  cities  of  Pueblo  and  Colorado 
Springs,  Colo.,  interveners. 

Clinton  M.  Hester,  for  city  of  Laredo,  Tex.,  intervener. 

R.  A.  Singletary,  for  city  of  Oklahoma  City,  Okla.,  in¬ 
tervener. 

C.  A.  Pickett  and  C.  J.  Crampton,  for  city  of  Houston, 
Tex.,  intervener. 

Opinion. 

By  the  Board: 

This  proceeding  involves  the  applications  of  Continental 
Air  Lines,  Inc.,  hereinafter  called  Continental,  for  certifi¬ 
cates  of  public  convenience  and  necessity  authorizing  it  to 
engage  in  air  transportation  of  persons,  property,  and  mail 
between  Hobbs,  N.  Mex.,  and  San  Antonio,  Tex.,  via  Mid¬ 
land,  Big  Spring  and  San  Angelo,  Tex.,  being  Docket  No. 
2-401-B-2;  and  between  Pueblo,  Colo.,  and  Amarillo,  Tex., 
being  Docket  No.  2-401-B-3;  similar  applications  of  Braniff 
Airways,  Inc.,  hereinafter  called  Braniff,  seeking  authoriza¬ 
tion  to  conduct  operations  between  Denver,  Colo.,  and 
Laredo,  Tex.,  via  Colorado  Springs  and  Pueblo,  Amarillo, 
Lubbock,  Big  Spring,  San  Angelo  and  San  Antonio,  Tex., 
and  between  Lubbock  and  Houston,  Tex.,  via  Abilene  and 
Austin,  Tex.,  being  Docket  No.  193;  and  between  San  An¬ 
tonio  and  El  Paso,  Tex.,  via  Uvalde,  Del  Rio,  and 
5873  Marfa,  Tex.,  being  Docket  No.  199;  the  application 
of  Essair,  Inc.,  hereinafter  called  Essair,  for  author¬ 
ity  to  operate  between  Garden  City,  Kans.,  Amarillo,  Lub¬ 
bock,  Austin,  (operations  between  Lubbock  and  Austin  to 
be  either  non-stop,  or  via  Abilene,  or  via  Big  Spring  and 
San  Angelo)  and  Houston,  or  from  Albuquerque,  N.  Mex., 
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to  Lubbock,  Austin,  (via  the  alternative  routings  heretofore 
set  out)  and  Houston,  being  Docket  No.  206;  and  the  ap¬ 
plication  of  Transcontinental  &  Western  Air,  Inc.,  herein¬ 
after  called  TWA.,  for  a  certificate  covering  operations  be¬ 
tween  Amarillo  and  Houston,  via  Lubbock,  Abilene  and 
Austin,  and  between  Abilene  and  Dallas,  Tex.,  via  Fort 
Worth,  Tex.,  being  Docket  No.  390. 

The  city  of  Fort  Stockton  and  county  of  Pecos,  Tex.,  and 
the  city  of  Alpine,  Tex.,  petitioned  for  leave  to  intervene  in 
Docket  No.  199,  and  requested  that  they  be  included  as  in¬ 
termediate  points  on  any  certificate  issued  to  Braniff.  The 
city  of  Brownwood,  Tex.,  petitioned  for  leave  to  intervene 
1  in  Docket  Nos.  193,  206  and  390,  the  applications  of  Braniff, 
Essair,  and  TWA  for  routes  between  Houston  and  Ama¬ 
rillo,  and  requested  that  it  be  included  as  an  intermediate 
point  on  any  certificate  issued  for  any  of  these  routes.  The 
1  Board,  on  its  own  initiative,  instituted  proceedings  to  de¬ 
termine  whether  the  public  convenience  and  necessity  re- 
1  quire  air  transportation  of  persons,  property,  and  mail  to 
•  and  from  Fort  Stockton,  Alpine,  and  Brownwood  on  the 
routes  requested  in  Docket  Nos.  199,  193,  206  and  390. 

These  proceedings  were  consolidated  by  the  Board  for 
hearing,  and  American  Airlines,  Inc.,  hereinafter  called 
American,  was  permitted  to  intervene.  After  due  notice 
1  to  the  public  and  all  interested  parties,  in  accordance  with 
the  provisions  of  the  Act,  a  public  hearing  was  held 
5874  before  Examiner  Thomas  L.  Wrenn.  The  examiner 
duly  filed  and  served  his  report  and  exceptions  were 
filed  by  all  of  the  applicants.  Oral  argument  was  heard 
by  the  Board  in  November  1941,  and  the  proceeding  was 
submitted  for  decision.  On  December  12,  1941,  the  Board 
announced  its  policy  of  indefinitely  suspending  all  cases  in¬ 
volving  sections  401(d)  and  401(h)  of  the  Act  pending  be¬ 
fore  the  Board  in  order  that  the  immediate  and  maximum 
attention  of  the  air  carriers  and  their  personnel  and  of  the 
Board  would  be  available  for  the  most  efficient  discharge 

o 

of  emergency  demands  growing  out  of  the  war.  On  August 
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29,  1942,  the  Board  announced  that  proceedings  in  whi^h 
hearings  have  been  completed  will  be  carried  to  decisions, 
and  that  certificates  issued  will  contain  a  proviso  that  the 
service  authorized  may  not  be  inaugurated  until  national 
defense  requirements  have  been  met. 

By  order  dated  September  9, 1942,  that  portion  of  Docket 
No.  193  which  relates  to  air  transportation  between  San 
Antonio  and  Laredo  was  severed  from  this  proceeding  and 
was  consolidated  with  Docket  No.  771.  In  the  decision  in 
the  latter  case,  which  was  issued  under  date  of  Decembeir 
26,  1942, 2  the  Board  found  that  the  public  convenience  ahfl 
necessity  required  the  inauguration  of  air  transportation 
service  between  San  Antonio  and  Laredo  by  Braniff  and 
issued  a  certificate  to  that  carrier  authorizing  such  servie^ 
subject  to  the  conditions  referred  to  above.  | 

This  proceeding  is  governed  by  section  401  of  the  Civil 
Aeronautics  Act.  Section  401(d)  of  the  Act  provides 
5875  that  the  Board  shall  issue  a  certificate  of  public  con¬ 
venience  and  necessity  authorizing  the  whole  or  any 
part  of  the  transportation  covered  by  an  application,  if  it 
finds  that  the  applicant  is  fit,  willing  and  able  to  perform 
such  transportation  properly  and  to  conform  to  the  provi¬ 
sions  of  the  Act  and  the  rules,  regulations  and  requirements 
of  the  Board,  and  that  the  public  convenience  and  necessity] 
require  such  transportation.  Section  401(h)  provides  that] 
the  Board,  upon  petition  or  complaint  or  upon  its  own  initia-| 
tive,  after  notice  and  hearing,  may  alter,  amend,  modify 
or  suspend  any  certificate  if  the  public  convenience  and 
necessity  so  require.  We  have  previously  pointed  out  fun¬ 
damental  principles  to  be  considered  in  applications  for 
new  services,  and  they  need  not  be  repeated  here.3 

The  several  applications  in  this  consolidated  proceeding 
have  for  their  purpose  the  establishment  of  additional  air 
transportation  in  Texas,  Colorado,  New  Mexico  and  Kan- 

2  American  Air.,  et  dL ,  San  Antonio-Laredo  Service,  3  CAB  (1942). 

3  Delta  Air,  et  al..  Service  to  Atlanta  and  Birmingham,  2  C.  A.  B.  447 
(1941),  and  cases  cited  therein. 
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sas.  No  two  are  identical,  yet  each  proposal  is  duplicated 
or  overlapped  in  part  by  another  proposal.  Consequently, 
the  Board  is  confronted  with  the  problem  of  determining 
what  part  of  the  proposed  service  is  required  by  the  public 
convenience  and  necessity.  Determination  of  this  question 
necessarily  requires  an  overall  consideration  of  the  broad 
pattern  of  air  transportation  for  these  States  and  a  com¬ 
parison  of  the  merits  of  the  several  proposals.  Decision 
as  to  the  needs  of  the  public  convenience  and  necessity  will 
he  made  upon  this  basis.  Because  of  the  diversity  and  com¬ 
plexities  of  the  proposals  involved,  it  is  difficult  to  accord 
an  all  inclusive  treatment  to  the  entire  problem  under 
5876  a  single  heading,  or  discussion  of  a  particular  appli¬ 
cation,  or,  for  that  matter,  to  the  applications  in¬ 
volving  one  section  of  the  territory  involved.  Accordingly, 
for  the  sake  of  convenience  the  Board  will  proceed  with  a 
discussion  of  the  applications  grouped  by  segments  which 
have  common  terminals  or  propose  similar  service. 

San  Antonio-El  Paso  Service 

Continental’s  application. — Continental  proposes  a  route 
between  Hobbs  and  San  Antonio,  via  the  intermediate 
points  in  Midland-Odessa,  Big  Spring  and  San  Angelo. 
This  route  would  connect  with  Continental’s  route  No.  29 
kt  Hobbs  and  would  provide  a  through  service  between  El 
Paso  and  San  Antonio.  The  following  tabulation  sets  forth 
the  new  mileage  involved  in  Continental’s  proposal: 


City 

Miles 

Cumulative 

miles 

Hobbs 

0 

0 

Midland 

77 

77 

Big  Spring 

46 

123 

San  Angelo 

88 

211 

San  Antonio 

186 

397 

The  distance  between  El  Paso  and  Hobbs  as  operated  by 
Continental  is  199  miles. 
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The  1930  and  1940  populations  of  the  cities  which  would 
be  served  by  the  proposed  route,  the  percent  of  increase  or 
decrease  during  the  past  10  years,  and  the  1940  populations 
within  a  25-mile  radius  of  those  cities  are  as  follows: 

5877 


City 

1930 

population 

1940 

population 

Percent 
of  increase 

Population 
25-mile  radiu  s 

San  Antonio 

231,542 

253,854 

9.6 

319,000 

San  Angelo 

25,308 

25,802 

•  2.0 

45,000 

Big  Spring 

13,735 

12,604 

— 8.2 

28,000 

Midland 

5,484 

9,352 

70.5 

33,0071 

Odessa 

2,407 

9,573 

293.0 

Hobbs 

698 

10,619 

1679.0 

19,000  1 

El  Paso 

102,421 

96,810 

—5.5 

131,000 

i  Midland  and  Odessa  combined. 


A  detailed  description  of  the  economic  characteristics  of 
Hobbs  and  Carlsbad  was  set  forth  in  a  previous  decision.4 
Carlsbad,  N.  Mex.,  an  intermediate  point  on  Continental’s 
present  route  between  Hobbs  and  El  Paso,  would  receive 
improved  service  through  the  San  Antonio-El  Paso  opera¬ 
tion.  The  remaining  cities  which  would  be  served  by  the 
proposed  route  will  be  discussed  herein. 

San  Antonio,  the  southern  terminus  of  the  proposed  route, 
is  one  of  the  United  States  Army’s  largest  military  centers. 
It  also  has  considerable  oil  activity  and  is  an  important 
livestock  market,  being  adjacent  to  the  mohair,  wool  and 
cattle-producing  area  of  Texas.  The  city  is  the  site  of  the 
Alamo  and  other  Texas  historical  points. 

San  Angelo  is  a  large  primary  wool  market,  and  the  rec¬ 
ord  shows  that  about  one-third  of  the  annual  wool  produc¬ 
tion  of  Texas  is  concentrated  in  that  city.  It  is  also  located 
in  the  Permian  Basin,  an  important  oil  producing  region. 

Big  Spring  is  the  county  seat  of  Howard  County, 
5878  has  a  total  of  1,102  producing  oil  wells.  Located  in 
the  city  are  17  Federal  and  State  government  offices, 
including  an  office  of  the  Texas  Railroad  Commission’s  Oil 


4  Continental  A.  L.,  Eoswell-Hobbs-Carlsbad  Operation,  1  C.  A.  A.  598 
(1940). 
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and  Gas  Division.  There  are  a  number  of  refineries  and 
industries  relating  to  petroleum  located  in  Big  Spring. 

Midland  and  Odessa,  about  20  miles  apart,  would  be 
served  through  one  airport  located  equidistant  between  the 
cities.  Midland  is  the  office  headquarters  of  the  Permian 
Basin  oil  fields  with  about  100  oil  companies  having  offices 
in  the  city.  The  Oil  and  Gas  Division  of  the  Texas  Rail¬ 
road  Commission  has  a  district  office  located  in  Midland. 
Odessa  is  a  supply  center  for  the  Permian  Basin  oil  fields, 
with  more  than  200  firms  dealing  in  oil  field  supplies  and 
servicing  located  in  that  city.  Ector  County,  of  which 
Odessa  is  the  county  seat,  had  a  1939  oil  production  of 
16,821,655  barrels. 

!  El  Paso  is  the  site  of  Fort  Bliss  and  several  other  mili¬ 
tary  posts,  which  have  become  increasingly  important.  It 
is  the  commercial  and  distributing  center  of  a  large  area 
of  West  Texas.  Of  the  192  cities  included  in  the  Board’s 
airline  traffic  survey  for  September  1940,  El  Paso  ranked 
74th  in  passenger  and  54th  in  passenger  miles. 

An  official  of  the  New  Mexico  State  Government  testified 
that  much  of  New  Mexico  industry  is  operated  by  non-resi¬ 
dent  corporations  and  that  during  1939  Dallas,  Fort  Worth, 
Abilene,  Lubbock,  and  Houston  firms  paid  a  gross  receipt 
tax  on  approximately  $22,000,000  of  business  done  in  New 
Mexico.  This  witness  testified  that  in  normal  times  the 
tourist  business  is  a  major  source  of  commercial  income  in 
the  state,  amounting  to  about  $80,000,000  per  year, 
5879  that  about  40  percent  of  the  tourists  are  residents  of 
Texas,  and  that  Hobbs  is  one  of  the  principal  ports 
of  entry  for  tourists  entering  the  state  by  automobile. 

Continental’s  proposed  route  traverses  the  Permian 
Basin  oil  fields,  which,  as  of  January  1,  1940,  had  13,650 
producing  wells  with  a  daily  potential  production  in  excess 
of  10,000,000  barrels.  Witnesses  testified  that  the  proved 
resources  of  this  area  as  of  that  date  exceeded  3,000,000,- 
000  barrels,  or  one-sixth  of  the  nation ’s  total  reserve.  Dur¬ 
ing  the  calendar  year  1939  the  West  Texas  petroleum  dis- 
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trict  lying  in  the  Permian  Basin  produced  79,443,000  bar¬ 
rels  of  oil.  Production  in  the  Basin  is  on  a  proration  basis 
set  up  by  the  State  regulatory  agencies  of  Texas  and  of 
New  Mexico  and  the  allotments  are  the  subject  of  frequent 
hearings  and  require  considerable  travel  by  oil  operators. 
The  area  here  involved  is  traversed  by  an  east  and  west 
rail  line  operating  to  the  West  Coast,  but  there  is  no  north- 
south  rail  transportation  to  the  Texas  coast  or  between  the 
cities  immediately  involved.  The  development  of  this  area 
has  taken  place  coincident  with  the  development  of  high¬ 
way  transportation,  and  the  cities  along  the  route  have 
utilized  this  form  of  transportation  for  intercity  travel 
and  for  transportation  north  and  south.  While  San  An¬ 
tonio  and  San  Angelo  are  only  186  air  miles  apart,  the 
shortest  distance  by  rail  is  approximately  400  miles,  re¬ 
quiring  better  than  12  hours’  travel  time.  Likewise,  while 
San  Angelo  and  Big  Spring  are  only  88  miles  apart  by  air, 
the  distance  by  rail  is  about  twice  as  great  and  rail  service 
is  almost  useless  owing  to  poor  connections.  In  order  for 
Big  Spring,  Midland,  and  Odessa  residents  to  go  by  rail 
to  San  Antonio,  it  is  necessary  for  them  to  travel  east 
5880  to  Fort  Worth  or  Dallas,  thence  south,  requiring 
more  than  16  hours.  There  is  no  rail  service  to 
Hobbs,  and  travelers  at  that  point  must  drive  to  Big  Spring 
•  or  Midland  for  rail  service.  San  Antonio  and  El  Paso  are 
connected  by  the  main  line  of  the  Southern  Pacific  Railway, 
with  about  16  hours  required  for  the  trip. 

Bus  service  from  Big  Spring  to  San  Angelo  requires  2 
hours  20  minutes,  and  to  San  Antonio  8  hours  25  minutes, 
while  bus  service  from  San  Angelo  to  San  Antonio  requires 
about  6  hours.  Bus  service  from  Midland  to  San  Antonio 
requires  about  10  hours,  to  San  Angelo  4  hours,  to  Hobbs 
3  hours,  and  to  El  Paso  8  hours.  Two  bus  schedules  a  day 
are  operated  between  Hobbs  and  San  Antonio,  requiring 
approximately  15  hours  for  the  trip. 

Air  service  between  El  Paso  and  San  Antonio,  Austin 
and  Houston,  is  available  through  connections  between 
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American  and  Braniff  at  Fort  Worth-Dallas.  Big  Spring, 
an  intermediate  point  on  American’s  route  No.  4,  is- served 
by  one  daily  flight  in  each  direction.  Hobbs  is  served  by 
one  daily  flight  of  Continental  in  each  direction  connecting 
■with  American  at  El  Paso  and  with  TWA  at  Albuquerque. 
Neither  Midland  nor  Odessa  has  air  service,  but  such  ser¬ 
vice  is  available  at  Big  Spring,  40  to  60  miles,  respectively, 
to  the  east. 

The  proposed  route  of  Continental  would  involve  about 
596  miles  between  El  Paso  and  San  Antonio,  and  would 
require  about  4  hours  ’  travel  time,  resulting  in  a  saving  of 
about  215  miles  and  about  2  hours  30  minutes  over  the 
present  air  service  via  Fort  Worth-Dallas.  It  would  afford 
a  saving  of  617  miles  over  present  air  service  from  Hobbs 
to  San  Antonio,  and  about  250  miles  over  present  air 
5881  service  from  Big  Spring  to  San  Antonio. 

In  considering  the  public  convenience  and  neces¬ 
sity  for  the  proposed  route,  it  is  desirable  to  examine  the 
flow  of  traffic  over  the  existing  facilities  between  the  cities 
which  would  be  served.  The  Passenger  Traffic  Report  of 
the  Federal  Coordinator  of  Transportation,  showing  point- 
to-point  movement  of  passengers  for  the  year  1933,  was  in¬ 
corporated  in  the  record.  Although  this  report  does  not 
reflect  the  present  volume  of  passenger  traffic  it  is  indica¬ 
tive  of  the  direction  in  which  passengers  have  moved  in 
the  past  by  surface  transportation.  The  report  shows  that 
in  1933  the  rail  passenger  movement  between  San  Antonio 
and  El  Paso  totaled  2,265,  between  El  Paso  and  Austin  275, 
and  between  El  Paso  and  Houston  524.  The  intermediate 
points  on  the  proposed  route  are  not  shown  in  the  Coordi¬ 
nator’s  report.  Data  in  the  record  show  that  during  the 
month  of  September  1940, 14  tickets  were  sold  at  Big  Spring 
for  transportation  by  bus  to  San  Antonio,  12  to  El  Paso, 
46  to  San  Angelo,  16  to  Austin,  and  9  to  Houston.  The 
record  also  shows  that  during  October  1940  Southwestern 
Greyhound  Lines,  Inc.,  sold  360  tickets  from  San  Antonio 
to  San  Angelo,  75  to  Big  Spring,  16  to  Midland,  7  to  Odessa, 
8  to  Hobbs,  and  25  to  Lubbock. 
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The  Origination  and  Destination  Airline  Traffic  Surveys 
for  November  1939  and  for  September  1940  show  the  fol¬ 
lowing  movement  of  air  travel  between  cities  on  the  pro¬ 
posed  route  and  to  certain  other  cities  which  would  be  given 
more  expeditious  service : 


Between 
El  Paso 
San  Antonio 
Big  Spring 


El  Paso 
1939  1940 

*i  10 

12  9 


San  Big 

Antonio  Spring 

1939  1940  1939  1940 
1  10  12  9 

....  41 

41  .... 


Austin  Houston 
1939  1940  1939  1940 
2  2  9  11 

•  •  ••  ••  *  • 

0  15  4 


Denver 
1939  1940 


4 

0 


5 

0 


5882  These  surveys  also  show  that  39  passengers 
moved  between  San  Antonio  and  Los  Angeles,  Calif., 
in  September  1940,  and  that  3  passengers  traveled  between 
San  Antonio  and  Albuquerque  in  that  month. 

Although  data  on  hotel  registration  of  the  leading  hotels 
at  El  Paso,  Midland,  Odessa  and  Carlsbad,  and  data  on 
telephone  calls  and  telegrams  between  various  points  on 
the  route  were  introduced  in  the  record,  these  data  in  the 
absence  of  specific  comparative  background  do  not  permit 
the  drawing  of  reasonable  conclusions  as  to  the  volume  of 
air  travel  which  might  be  anticipated  by  the  inauguration 
of  the  proposed  route.5  However,  these  data  do  show  that 
a  greater  proportion  of  hotel  registrations  at  these  points 
were  made  by  residents  of  Dallas-Fort  Worth  than  by  resi¬ 
dents  from  San  Antonio  and  the  other  points  on  the  pro¬ 
posed  route. 

Since  authorization  to  transport  mail  is  sought  by  the 
applicant  it  is  necessary  that  we  consider  the  effect  of  the 
proposed  route  upon  the  movement  of  mail.  The  postal 
receipts  from  the  cities  on  the  proposed  route  for  the  cal¬ 
endar  year  1939,  and  the  first-class  mail  dispatched  during 
a  7-day  count  in  March  1940,  conducted  by  the  Post  Office 
Department,  are  shown  in  the  following  table : 


3  Pcnnsylvania-Cent.  Air.,  NorfolJc-EnoxvUle  Route,  2  C.  A.  B.  207  (1940). 
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Postal 

Daily  average  first-class 

Cities 

Receipts 

mail  dispatched 

Pieces 

Pounds 

San  Antonio 

1,490,992 

124,955 

3,348 

Hobbs 

58,064 

2,648 

94 

San  Angelo 

144,421 

9,415 

247 

Big  Spring 

72,908 

7,179 

160 

Midland 

72,4431 

5,068 

126 

i  Fiscal  year  ended  June  30,  1940. 

5883  The  mail  count  at  San  Antonio  indicates  that  a 
total  of  524  pounds  of  air  and  first-class  mail  was 
dispatched  to  points  on  the  proposed  route,  of  which  271 
pounds  went  to  El  Paso  and  208  to  San  Angelo.  The  mail 
count  held  at  El  Paso  did  not  contain  a  breakdown  by  all 
of  the  points  involved,  but  showed  that  a  total  of  163  pounds 
of  mail  was  destined  to  San  Antonio  and  a  total  of  1,252 
pounds  to  points  in  Texas.  The  San  Angelo  mail  count 
showed  that  1,378  pounds  of  the  total  of  1,757  pounds  dis¬ 
patched  went  to  Texas  points,  and  that  127  pounds  went  to 
1  points  on  the  proposed  route.  A  total  of  913  pounds  of 
mail  was  dispatched  from  Big  Spring  during  the  period  of 
the  count,  of  which  28  pounds  went  to  Austin,  30  pounds 
to  Houston,  19  pounds  to  Midland,  30  pounds  to  San  Angelo, 
and  16  pounds  to  San  Antonio.  Of  the  total  mail  dispatched 
from  Midland  about  675  pounds  were  dispatched  to  Texas 
points,  including  110  pounds  to  Houston,  8  pounds  to  San 
Antonio,  11  pounds  to  San  Angelo,  15  pounds  to  Big  Spring, 
11  pounds  to  Hobbs,  and  165  pounds  to  Dallas  and  Fort 
Worth.  From  Hobbs  331  pounds,  or  about  50  percent  of 
the  mail  dispatched,  went  to  the  State  of  Texas. 

As  air  mail  service  is  available  between  El  Paso  and  San 
'  Antonio,  Houston  and  Austin,  any  deficiency  which  may 
exist  results  from  schedule  difficulties  and  is  subject  to  im¬ 
provement  by  additional  schedules  or  better  connections. 
San  Angelo  has  no  direct  air  mail  service,  but  its  rail  and 
bus  schedules  are  such  as  to  insure  next-day  delivery  of 
first-class  mail  to  the  other  points  on  the  proposed  route. 
First-class  mail  from  Midland,  Odessa  and  Hobbs  does  not 
have  next-day  delivery  in  San  Antonio,  Austin  or  Houston. 
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Thus,  it  is  apparent  that  the  proposed  route  would 

5884  expedite  the  movement  of  mail  between  the  cities  |on 
the  route,  and  between  them  and  the  rest  of  t^he 

country.  It  is  also  reasonable  to  assume  that  the  inaugura¬ 
tion  of  air  mail  service  to  San  Angelo  and  Midland  would 
increase  the  use  of  air  mail  in  these  cities,  which  originated 
one  piece  of  air  mail  to  57  and  43  pieces,  respectively,  of 
first-class  mail  during  the  mail  count. 

Continental  estimated  that  inauguration  of  service  aver 
the  route  here  in  question  would  result  in  an  operating  defi¬ 
cit  of  about  $90,000  annually  which  would  have  to  be  tak^n 
into  consideration  in  determining  a  mail  rate  for  its  sys¬ 
tem.  This  estimate  was  based  upon  the  planes  now  us^d 
by  the  carrier  in  its  operations  and  upon  a  forecast  of  no^i- 
mail  revenue  based  upon  conditions  existing  at  the  time  <^f 
the  hearing.  The  present  abnormal  conditions,  of  cours^, 
have  not  only  resulted  in  increases  in  operating  costs  bit 
also  in  the  volume  of  traffic  handled  per  airplane  mile  tJy 
all  of  the  airlines  of  this  country.  Continental  conducts  its 
operations  in  a  sparsely  settled  territory  in  which  the 
sources  of  air  travel  are  limited  and  there  is  no  indica¬ 
tion  that,  as  present  constituted,  it  will  be  commercially 
self-sufficient  in  the  near  future.  Nevertheless,  with  the 
end  of  the  present  conflict,  it  may  be  reasonably  antici¬ 
pated  that  improvements  in  the  art  of  air  transportation 
the  development  of  equipment  with  lower  seat-mile  oper¬ 
ating  costs,  the  provision  of  a  large  reservoir  of  trained 
personnel  from  the  military  service,  and  the  acceptance  of 
the  general  public  of  the  airplane  as  a  standard  mode  of 
transportation,  would  result  in  enabling  the  carrier  to  con¬ 
duct  the  proposed  operations  without  imposing  such  a 
burden  on  the  Government  as  the  carrier  estimated  at  the 
hearing. 

5885  The  Bureau  of  Federal  Airways  submitted  esti¬ 
mates  of  the  cost  of  establishing  air  navigation  fa.f 

cilities  for  unrestricted  operations  on  the  proposed  route^ 
Since  the  time  of  the  hearing  facilities  have  been  installed 
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or  preparations  made  for  installation  on  certain  portions 
of  the  route.  However,  in  view  of  the  many  improve¬ 
ments  which  have  been  recently  developed,  and  changes  in 
airways  and  navigation  facilities  which  may  result  in  the 
future  from  research  and  invention  now  being  pressed  for 
military  reasons,  we  believe  that  it  is  not  feasible  at  this 
time  to  attempt  any  estimate  of  facilities  needed  or  of  the 
cost  of  such  facilities  for  an  operation  during  some  future 
period. 

1  Braniff ’s  application. — Braniff  proposes  a  route  between 
San  Antonio  and  El  Paso  via  the  intermediate  points  of 
Uvalde,  Del  Rio  and  Marfa.  The  following  table  sets  forth 
the  mileage  involved  in  the  proposed  route : 


Between — 

Miles 

Cumulative 

Miles 

San  Antonio-Uvalde 

84 

84 

TJvalde-Del  Rio 

68 

152 

Del  Rio-Marfa 

206 

358 

Marfa-El  Paso 

177 

535 

■  The  cities  of  Fort  Stockton  and  Alpine,  made  parties 
hereto  by  the  Board,  are  located  adjacent  to  this  route  and 
will  be  considered  herein. 

The  following  tabulation  shows  the  1930  and  1940  popula¬ 
tions  of  cities  on  the  proposed  route,  the  percent  of  increase 
and  decrease  during  the  past  10  years,  and  the  1940  popu¬ 
lation  within  a  25-mile  radius  of  those  cities : 

5886 


1940 


Cities 

1930 

population 

1940 

population 

Percentage  population  in 
of  increase  25-mile  zone 

San  Antonio 

231,542 

5,286 

253,854 

9.6 

319,000 

Uvalde 

6,679 

26.4 

14,312 

Del  Rio 

11,693 

13,343 

14.1 

15,4081 

Marfa 

3,909 

3,805 

—2.7 

9,372 

El  Paso 

102,421 

96,810 

—5.5 

131,300 

Fort  Stockton 

2,695 

3,294 

3,866 

oo  o 

WWiW 

8,1152 

Alpine 

3,495 

10.6 

6,4783 

1  Includes  Brackettville,  Tex. 

2  Population  of  Pecos  County. 

3  Population  of  Brewster  County. 


The  economic  characteristics  of  San  Antonio  and  El  Pa^o 
have  been  described  heretofore.  Uvalde  is  located  in  the 
mohair  producing  region  of  Texas.  Livestock  production 
and  agriculture  constitute  its  major  activity  and  source  of 
revenue.  Del  Rio,  located  on  the  Rio  Grande  River,  is  the 
county  seat  of  Val  Verde  County,  one  of  the  leading  coun¬ 
ties  of  Texas  in  the  production  of  wool,  mohair  and  sheep. 
The  evidence  shows  that  the  city  ships  annually  7,000,000 
pounds  of  wool  and  3,000,000  pounds  of  mohair,  most  of 
which  moves  through  the  Texas  gulf  ports.  Marfa  is  the 
county  seat  of  Presidio  County  located  in  the  Big  Bend  area, 
of  Texas.  The  Shafter  Silver  Mine,  which  produces  about 
1,500,000  ounces  of  silver  annually,  as  well  as  lead  and  zinc, 
is  south  of  the  city.  The  region  adjacent  to  the  city  is 
widely  known  among  cattle  growers  for  the  production  of 
Hereford  cattle,  and  attracts  many  cattle  buyers  from  other 
sections  of  the  State  and  Nation. 

As  previously  stated,  the  Board  ordered  an  in- 
5887  quiry  as  to  whether  the  public  convenience  and  neces¬ 
sity  require  that  Fort  Stockton  and  Alpine  be  in¬ 
cluded  as  intermediate  points  in  the  event  of  the  issuance 
of  a  certificate  of  public  convenience  and  necessity  for  the 
proposed  route.  Fort  Stockton  is  the  county  seat  of  Pecos 
County,  and  the  evidence  shows  that  farming,  ranching  and 
oil  production  are  the  principal  industries  of  the  county. 
Pecos  County  is  on  the  southwestern  rim  of  the  Permian 
Basin,  although  most  of  the  oil  fields  are  in  the  northern 
part  of  the  county,  adjacent  to  Crane  and  Upton  counties 
which  would  be  served  through  Midland.  The  record  con¬ 
tains  little  evidence  as  to  the  extent  of  intercity  communica¬ 
tion  and  travel  to  and  from  Fort  Stockton. 

Alpine,  located  in  the  Davis  Mountains,  is  the  county 
seat  of  Brewster  County,  where  the  principal  industry  is 
ranching.  There  are  considerable  mineral  deposits,  includ¬ 
ing  coal,  copper,  silver,  quicksilver,  lead,  sulphur,  zinc,  and 
potash,  in  the  county.  No  evidence  relative  to  intercity 
communication  and  travel  was  submitted  at  the  hearing. 
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The  proposed  route  crosses  the  Big  Bend  area  of  Texas, 
which  produces  large  quantities  of  mohair  and  wool.  The 
area  contains  the  Davis  Mountains  which  attract  hunters 
and  tourists,  and  the  record  shows  that  the  establishment 
of  a  national  park  in  the  area  is  contemplated.  Braniff 
states  that  although  Marfa  and  Del  Rio  are  relatively  small 
communities,  they  serve  large  areas  and  contends  that  the 
inauguration  of  air  service  would  bestow  unusual  benefits 
to  this  area  because  the  rugged  nature  of  the  terrain  sur¬ 
rounding  these  cities  is  a  barrier  to  rapid  surface  trans¬ 
portation. 

Data  on  hotel  registrations  were  submitted  for  the  pur¬ 
pose  of  indicating  the  community  of  interest  between 
5888  the  cities  on  the  proposed  route.  These  data  indi¬ 
cate  considerable  travel  between  El  Paso  and  San 
Antonio  but  little  flow  of  travel  to  and  from  the  interme¬ 
diate  points,  save  Del  Rio  which  had  a  total  of  1,138  Texas 
persons  registered  during  a  30-day  period  in  1940,  of  winch 
359  w’ere  from  San  Antonio  and  53  from  El  Paso. 

Braniff ’s  proposed  route  follows  the  route  of  the  South¬ 
ern  Pacific  Railway  between  San  Antonio  and  El  Paso,  via 
Uvalde,  Del  Rio,  Alpine,  and  Marfa.  As  previously  stated, 
the  elapsed  rail  time  between  El  Paso  and  San  Antonio  is 
16  hours,  and  between  El  Paso  and  Houston  21  hours.  Each 
1  of  the  intermediate  points  is  served  by  two  daily  rail  sched¬ 
ules  in  each  direction.  Bus  service  is  also  available  be¬ 
tween  these  cities.  Fort  Stockton  has  rail  service  to  San 
Angelo  on  a  schedule  operated  once  a  day,  requiring  4  hours 
30  minutes  for  the  trip.  A  mixed  train  operating  once  a 
day  connects  the  city  with  Alpine  and  the  El  Paso-San  An¬ 
tonio  rail  service.  Bus  transportation  is  available  on  a 
schedule  requiring  8  hours  to  El  Paso,  10  hours  to  San 
Antonio  and  about  16  hours  to  Houston. 

None  of  the  proposed  intermediate  points  has  air  ser¬ 
vice,  while  air  service  between  San  Antonio  and  El  Paso 
now  available  by  way  of  Fort  Worth  involves  a  flight  dis¬ 
tance  of  797  miles.  The  proposed  route,  involving  535  miles, 
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would  effect  a  saving  of  262  miles  over  the  present  service 
via  Fort  Worth.  Braniff  states  that  one  purpose  of  the 
route  is  to  provide  a  more  direct  service  between  El  Paso 
and  Houston,  and  contends  that  Houston  is  an  integral  part 
of  the  route  as  all  schedules  over  the  route  would  originate 
and  terminate  at  that  point.  The  distance  between  Hous¬ 
ton  and  El  Paso  over  the  proposed  route  would  be  728 
miles  as  compared  with  797  miles  via  Fort  Worth,  or  a 
saving  of  69  miles  over  the  present  service. 

5889  The  rail  passenger  movement  in  1933  between  Ell 
Paso  and  San  Antonio,  Houston,  and  Austin,  ajs 
shown  in  the  Coordinator’s  report,  has  been  previously  dis¬ 
cussed.  The  report  does  not  contain  data  on  the  interme¬ 
diate  points  here  involved,  nor  does  the  record  contain  any 
data  on  the  passenger  movement  to  and  from  these  points. 
The  Coordinator’s  report  shows  that  in  1933  a  total  of  6,439 
rail  passengers  moved  between  El  Paso  and  San  Antonio 
and  the  cities  with  which  they  would  be  connected,  that  is, 
Houston,  New  Orleans,  La.,  Los  Angeles,  Tucson  and  Phoe^ 
nix,  Ariz.,  Albuquerque,  and  San  Francisco,  Calif.  In  th^ 
same  year  a  total  of  5,103  rail  passengers  moved  betweeii 
cities  such  as  Houston  and  New  Orleans  on  the  one  hand* 
and  Los  Angeles  and  San  Francisco  on  the  other,  which 
though  not  directly  connected  would  receive  an  additional 
service  by  the  proposed  route.  Thus,  there  was  a  total  or 
11,542  passengers  moving  by  rail  between  points  affected 
by  the  proposed  route. 

The  following  data  submitted  by  the  Post  Office  Depart¬ 
ment  show  the  postal  receipts  for  the  cities  on  the  route  for 
the  calendar  year  1939,  and  the  first-class  mail  dispatched 
during  a  7-dav  mail  count  in  March  1940: 


Postal 

Daily  average  first-class 

Cities 

receipts 

mail  dispatched 

Pieces 

Pounds 

El  Paso 

$  562,243 

29,587 

740 

Marfa 

17,985 

1,257 

32 

Uvalde 

25,721 

1,769 

42  j 

San  Antonio 

1,490,922 

124,955 

3,348 

Del  Bio 

53,1551 

2,148 

48 

l  Fiscal  year  ended  June  30,  1940. 
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5890  The  total  pieces  of  air  mail  and  first-class  mail 
dispatched  between  the  cities  on  the  route  during  the 
mail  count  is  shown  in  the  following  tabulation : 


To— 

El  Paso 

Marfa 

Uvalde 

San  Antonio 

✓ 

1 

Air 

First 

Air 

First 

Air 

First 

Air 

First 

From — 

mail 

class 

mail 

class 

mail 

class 

mail 

class 

El  Paso 

#  # 

•  •  •  ■ 

104 

1,551 

17 

172 

417 

3,066 

Marfa 

9 

1,282 

•  •  ■  • 

m  m 

15 

•  • 

512 

Del  Rio 

206 

•  • 

48 

#  # 

291 

•  • 

2,106 

Uvalde 

#  # 

81 

•  • 

49 

•  •  •  • 

1 

2,448 

San  Antonio 

240 

6,445 

2 

1,190 

1 

5,451 

•  • 

•  •  •  • 

Del  Rio  was  not  included  in  the  mail  count  made  at  the 
other  cities  on  the  route.  No  mail  count  was  made  at  Fort 
'Stockton  and  Alpine  and  the  record  contains  no  data  with 
respect  to  the  volume  of  mail  to  and  from  those  cities. 

The  air  mail  schedules  between  El  Paso  and  San  Antonio, 
Houston,  and  Austin  have  been  described.  The  interme¬ 
diate  points  along  the  proposed  route  are  served  by  the 
'same  railway  mail  service  between  the  termini  and  in  some 
instances  schedules  are  such  as  to  insure  next-day  delivery 
at  one  or  both  termini.  However,  inauguration  of  the  pro¬ 
posed  route  would  improve  mail  service  to  the  intermediate 
points,  now  without  air  mail  service. 

Braniff  submitted  an  estimate  of  revenues  and  expenses 
'indicating  a  deficit  before  mail  pay  of  about  $220,000  an¬ 
nually,  which  would  have  to  be  taken  into  consideration  in 
determining  a  mail  rate  for  its  system.  This  estimate  was 
1  based  upon  operation  of  the  planes  now  used  by  the  carrier 
'on  its  system  and  upon  a  forecast  of  non-mail  revenues 
based  upon  conditions  at  the  time  of  the  hearing.  As 
pointed  out  in  connection  with  the  discussion  of  Con- 
1  5891  tinentaPs  cost  estimates,  there  are  prospects  of  fur¬ 
ther  improvement  in  aircraft  as  well  as  a  wider  ac¬ 
ceptance  of  air  transportation  by  the  general  public  which 
1  should  result  in  a  reduction  in  operating  cost  and  an  in¬ 
crease  in  non-mail  revenue.  These  factors  are  of  such  im- 
'  portance  that  it  is  reasonable  to  anticipate’  that  the  carrier 
'  can  conduct  the  proposed  operation  at  less  burden  to  the 
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Government  in  the  form  of  mail  pay  than  it  estimated  &t 
the  hearing. 

Estimates  of  the  cost  of  constructing  air  navigation  fa¬ 
cilities  for  unrestricted  operations  were  made  by  the  Bu¬ 
reau  of  Federal  Airways.  Our  comments  made  heretofore 
with  respect  to  changes  and  improvements  in  air  navigation 
facilities  are  appropriate  here,  and  no  discussion  will  ije 
devoted  to  the  estimate  made  with  respect  to  air  navigation 
facilities.  I 

Conclusion  as  to  the  San  Antonio-El  Paso  service. — Thb 
applications  here  under  consideration  contemplate  the  es¬ 
tablishment  of  direct  single-company  service  between  San 
Antonio  and  El  Paso  via  different  intermediate  points. 
Continental  proposes  to  extend  its  route  No.  29  from  Hobb^ 
to  San  Antonio  via  the  intermediate  points  of  Midland,  Big 
Spring,  and  San  Angelo,  thus  providing  a  service  between 
El  Paso  and  San  Antonio,  involving  a  total  flight  of  59* i 
miles.  The  route  proposed  by  Continental  would  result  ii} 
a  saving  of  215  miles  over  the  present  connecting  service 
between  the  latter  points.  Braniff,  on  the  other  hand,  pron 
poses  the  establishment  of  an  entirely  new  route  involving 
approximately  535  route  miles  and  resulting  in  a  saving 
of  262  miles  over  the  present  connecting  service.  The 
Braniff  route  would  extend  generally  in  a  northwesterly 
direction  from  San  Antonio  along  the  Rio  Grande 
5892  River  and  would  provide  service  to  the  small  com¬ 
munities  of  Uvalde,  Del  Rio,  and  Marfa.  In  addi¬ 
tion,  the  Braniff  route  would  provide  a  single-company  ser¬ 
vice  between  Houston  and  Austin  and  El  Paso,  which  would 
be  about  69  miles  shorter  than  the  present  connecting  ser¬ 
vice  via  Fort  Worth.  Similar  savings  in  mileage  would  be 
made  available  to  traffic  moving  from  points  on  Eastern’s 
route  No.  5  east  of  Houston  and  on  traffic  destined  west  of 
El  Paso  from  southeast  Texas  points. 

It  is  readily  apparent  that  the  establishment  of  either  of 
the  proposed  routes  would  result  in  a  substantial  saving  in 
travel  time  on  flights  from  southeast  Texas  points  to  El 
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Paso  and  points  west,  and  would  provide  El  Paso  and  West 
texas  with  direct  air  service  to  Texas  gulf  coast  ports. 
The  Continental  route  is  somewhat  circuitous  and  in  gen¬ 
eral  follows  the  American  route  No.  4  to  Big  Spring  at 
which  point  it  runs  southeast  to  San  Antonio.  Of  the  inter¬ 
mediate  cities  which  Continental  proposes  to  serve  only 
Midland  and  San  Angelo  are  presently  without  air  service. 
The  former  is  less  than  40  miles  from  Big  Spring  at  which 
point  regular  scheduled  airline  service  is  available.  San 
Angelo  is  a  relatively  important  Texas  community  of  more 
than  25,000  persons  and  would  be  undoubtedly  benefited  by 
the  establishment  of  the  proposed  service.  However,  San 
Angelo  is  an  intermediate  point  on  the  route  proposed  by 
Essair,  consideration  of  which  is  deferred  for  reasons  set 
forth  hereinafter.  In  our  opinion  the  needs  of  this  com¬ 
munity  for  service  to  San  Antonio  and  to  El  Paso  alone  are 
not  sufficient  to  warrant  authorization  of  Continental ’s  pro¬ 
posed  route. 

The  Braniff  route  is  a  more  direct  route  between  El  Paso 
and  San  Antonio  than  the  proposed  Continental  route  and 
will  result  in  a  saving  of  about  33  percent  in  the  present 
flight  mileage  between  these  points  in  addition  to 
5893  providing  a  single-company  service  to  important  gulf 
coast  ports.  It  would  also  fill  a  gap  in  the  present 
air  map,  bringing  air  service  to  the  isolated  communities 
located  along  the  Rio  Grande  River  where  the  distance 
from  important  trade  areas  is  considerable. 

The  facts  of  record  with  respect  to  this  route  are  not 
encouraging  insofar  as  the  present  volume  of  prospective 
air  traffic  is  concerned.  Data  of  record  concerning  the 
number  of  passengers  moving  by  existing  modes  of  trans¬ 
portation,  a  test  which  we  have  applied  in  other  proceed¬ 
ings,  show  only  a  small  amount  of  traffic.  Furthermore, 
the  populations  of  the  intermediate  points  between  the 
termini  of  the  route  are  very  sparse.  While  the  area  is 
isolated  and  transportation  difficult,  and  although  we  be¬ 
lieve  that  the  future  will  see  a  general  increase  in  the  use 
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of  air  transportation  facilities,  we  are  unwilling  to  award 
a  certificate  for  service  over  this  route  for  an  unlimited 
period  of  time  under  the  present  provisions  of  the  law 
which  might  impose  upon  the  Government  an  extremely 
heavy  burden  in  the  form  of  mail  compensation.  If  the 
carrier’s  forecast  of  traffic  is  not  realized  it  is  readily  ap¬ 
parent  that  service  can  be  maintained  only  if  the  deficit  in 
commercial  revenues  is  offset  by  mail  compensation  from 
the  Government.  While  these  facts  suggest  the  desirability 
of  a  limited  or  temporary  certificate,  during  which  period 
the  traffic  needs  may  be  determined,  under  the  provisions 
of  the  law  we  are  not  authorized  to  issue  such  a  certificate 
in  cases  in  which  an  application  seeks  only  a  permanent 
certificate.6  If  the  application  by  Braniff  which  is  presently 
before  us  sought  authority  to  conduct  operations 

5894  over  this  route  for  a  limited  period  of  years,  we 
would  have  felt  justified  in  issuing  such  a  certificate. 

However,  under  the  circumstances  and  in  view  of  the  pro¬ 
visions  of  law,  we  are  compelled  to  deny  the  present  appli¬ 
cation  without  prejudice  to  the  filing  of  an  application  for 
a  certificate  on  a  temporary  basis.  The  consideration  of 
such  an  application,  if  made,  may  by  stipulation  be  based 
in  part  or  as  a  whole  upon  the  record  made  in  the  present 
case. 

5895 

Colorado-Texas  Service. 

Two  applications  having  for  their  purpose  the  inaugura¬ 
tion  of  air  service  between  Colorado  and  Texas  points  are 
involved  here.  Continental  seeks  authority  to  extend  its 
service  from  Pueblo,  an  intermediate  point  on  its  route  No. 
29,  to  Amarillo,  involving  265  route  miles.  Braniff  pro¬ 
poses  a  Denver-Amarillo  service  via  Pueblo  and  Colorado 
Springs  involving  371  route  miles.  Braniff  urges  that  in 
the  event  the  Board  should  find  that  the  inclusion  of  Pueblo 


6  Eastern  A.  L.,  Autogiro  Service,  2  C.  A.  B.  54  (1940). 
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and  Colorado  Springs  as  intermediate  points  on  the  route 
is  not  in  the  public  interest  because  Braniff  would  be  per¬ 
mitted  to  engage  in  local  transportation  between  these 
points  and  Denver  in  competition  with  Continental,  the 
Board  should  (a)  omit  Pueblo  and  Colorado  Springs  as 
intermediate  points,  or  (b)  include  as  a  term  or  condition 
of  the  certificate  a  limitation  that  Braniff  shall  not  carry- 
local  traffic  between  Pueblo,  Colorado  Springs,  and  Denver. 
In  addition  to  the  Denver- Amarillo  segment,  Braniff ’s  ap¬ 
plication  requested  an  extension  of  the  route  from  Amarillo 
to  Laredo,  via  Lubbock,  Big  Spring,  San  Angelo,  and  San 
Antonio  and  between  Lubbock  and  Houston  via  Abilene  and 
Austin.  The  San  Antonio-Laredo  segment  has  been  severed 
from  this  proceeding  and  the  other  segments  will  be  con¬ 
sidered  separately. 

Denver-Amarillo  service. — Denver  is  generally  recog¬ 
nized  as  the  economic  center  of  the  Rocky  Mountain  area 
which  includes  Wyoming,  Colorado,  western  Kansas,  and 
Nebraska  and  northern  New  Mexico,  and  is  the  largest  city 
in  that  area,  having  a  population  of  322,412  persons.  The 
city’s  wholesale  trade  area  encompasses  the  Rocky  Moun¬ 
tain  area  reaching  a  population  of  over  5,000,000,  with  a 
volume  of  sales  in  excess  of  $25,000,000  yearly.  Fort  Logan 
Military  Post  and  the  Lowry  Field  Army  Air  Corps  Tech¬ 
nical  School  are  located  in  Denver.  During  the  year 
5896  1939,  252  conventions  were  held  in  Denver,  with  a 
total  of  81,000  delegates  registered. 

Colorado  Springs,  with  a  population  of  36,789,  is  the  third 
largest  city  of  Colorado.  It  is  best  known  as  a  tourist  and 
resort  center  as  it  is  the  gateway  to  Pikes  Peak,  but  it  also 
has  a  number  of  industries  which  include  the  manufacturing 
of  commercial  advertising  film,  aircraft  parts,  pottery,  and 
gold  mining. 

Pueblo,  with  a  population  of  52,162,  is  the  second  largest 
city  in  the  State.  Its  chief  industries  are  the  production 
of  iron  and  steel,  bricks,  tiles,  paints  and  varnishes,  and 
tents  and  awnings.  Reference  is  made  to  a  previous  deci- 
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sion  wherein  the  economic  characteristics  of  Amarillo7 
were  set  forth. 

One  of  the  chief  purposes  of  both  applications  is  to  pro¬ 
vide  a  more  direct  air  service  between  Denver  and  Fort 
Worth  and  Dallas.  In  order  to  afford  a  basis  for  evalua¬ 
tion  of  the  proposed  service  it  is  necessary  that  the  eco¬ 
nomic  characteristics  of  Fort  Worth  and  Dallas  be  consid¬ 
ered.  Fort  Worth  has  a  population  of  177,662.  It  is  the 
largest  livestock  market  and  packing  center,  the  largest 
grain  terminal  market,  the  largest  flour  and  feed  milling 
center  in  the  south,  and  is  a  large  food  distributing  center, 
creamery  center,  and  poultry  shipping  point.  Served  by  9 
trunk  line  railways  and  26  motor  truck  lines,  it  is  the  largest 
freight  interchange  point  in  the  southwest.  Oil  companies, 
individual  operators,  drilling  contractors,  manufacturers 
and  jobbers  of  oil  field  supplies  and  oil  refineries  make  the 
city  one  of  the  major  oil  centers  of  the  country. 

Dallas,  with  a  population  of  293,306,  is  the  second  largest 
city  in  the  southwest.  It  is  one  of  the  principal  head- 
5897  quarter  cities  of  that  section  for  many  regional  and 
national  concerns,  and  it  is  an  important  manufac¬ 
turing  and  distributing  center  for  wearing  apparel.  It  is 
also  the  financial  center  for  the  southwest  as  it  is  the  home 
of  the  Eleventh  Federal  Reserve  District  and  is  one  of  the 
ranking  insurance  centers  in  the  country.  Many  companies 
engaged  in  oil  production  and  many  oil  well  supply  com¬ 
panies  have  headquarters  or  branches  in  Dallas.  The  city 
is  also  one  of  the  largest  cotton  markets  of  the  country. 

Despite  the  fact  that  Denver  is  directly  connected  with 
Amarillo  and  Fort  Worth-Dallas  by  the  Fort  Worth  and 
Denver  City  Railway,  part  of  the  Burlington  System,  the 
record  indicates  a  relatively  light  movement  of  passengers 
between  these  points.  The  amount  of  rail  passenger  traf¬ 
fic  in  1933  between  the  Colorado  and  Texas  points  proposed 

7  Trans- Southern  Air.,  et  al.,  AmarUlo-OTclahoma  City  Op.,  2  C.  A.  B.  250 
(1940). 
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to  be  served,  as  shown  by  the  Coordinator’s  report,  is  set 
forth  in  the  following  table : 


Colorado 


Between 

Denver 

Springs 

Pueblo 

Total 

Amarillo 

733 

153 

162 

1,048 

Austin 

80 

7 

159 

88 

Fort  Worth-Dallas 

1,337 

463 

159 

1,955 

Galveston 

90 

6 

0 

96 

Houston 

529 

187  • 

32 

748 

San  Antonio 

542 

84 

32 

'658 

Waco 

33 

18 

0 

51 

Wichita  Falls 

186 

105 

28 

319 

Laredo 

6 

2 

0 

8 

Total 

3,536 

1,025 

415 

4,976 

The  applicants  urge  the  Coordinator’s  report  does  not 
accurately  reflect  the  volume  of  traffic  now  moving  between 
these  points,  due  to  economic  conditions  in  1933  and  to  the 
fact  that  rail  service  between  Denver  and  Fort  Worth-Dal- 
las  required  approximately  24  hours,  whereas  since  that 
date  service  has  been  speeded  up  through  use  of  bet- 
5898  ter  equipment.  Although  the  record  does  not  contain 
information  on  the  present  number  of  rail  passengers 
between  these  cities,  it  does  show  that  during  the  period 
June  1, 1939,  to  June  1,  1940,  inclusive,  766  Pullman  berths 
were  assigned  at  Amarillo  to  persons  traveling  to  Denver, 
117  to  Pueblo,  and  131  to  Colorado  Springs. 

Denver  air  traffic  to  the  Texas  points  here  involved  has 
not  been  extensive,  aggregating  20  passengers  to  all  points 
in  November  1939  and  24  passengers  to  all  points  in  Sep¬ 
tember  1940.  Continental  submitted  an  exhibit  showing 
that  during  the  period  January  1  to  August  31,  1940,  in¬ 
clusive,  a  total  of  200  passengers  destined  to  Texas  and 
Oklahoma  points  boarded  its  planes  at  Denver,  Colorado 
Springs,  Pueblo,  and  Garden  City,  and  were  transferred 
to  Braniff  at  Wichita.'  Of  this  total  84  were  destined  to 
Dallas,  47  to  Oklahoma  City,  26  to  Houston,  14  to  San  An¬ 
tonio,  and  7  to  Fort  Worth.  Other  data  furnished  by  Con- 
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tinental  show  that  for  the  period  July  1939  to  September 
1940,  inclusive,  it  had  425  interline  passengers  destined  to 
Texas  and  Oklahoma  points,  of  which  195  were  bound  fpr 
Dallas,  77  for  Oklahoma  City,  54  for  Fort  Worth,  24  fpr 
Amarillo,  28  for  San  Antonio,  and  39  for  Houston. 

The  Burlington  Railroad  operates  two  daily  schedules  in 
each  direction  between  Denver  and  Dallas  via  Amarillo,  one 
of  which  is  a  streamlined  Diesel-powered  train.  The  fastes  t 
elapsed  time  between  Denver  and  Amarillo  is  about  lO1/^ 
hours,  between  Denver  and  Dallas,  about  19  hours,  and  be¬ 
tween  Denver  and  Houston  about  24  hours.  Rail  service 
from  Austin  and  San  Antonio  requires  about  27  hours,  whil^ 
service  between  Oklahoma  City  and  Denver  requires  ap¬ 
proximately  19  hours. 

5899  Air  Service  is  available  between  Denver,  Pueblo, 
Colorado  Springs,  and  Amarillo  through  connection^ 
at  Albuquerque  or  at  Wichita,  Kans.  The  shortest  distance 
between  Denver  and  Fort  Worth-Dallas,  Austin,  and  Hous  ¬ 
ton  is  via  Wichita,  although  other  connections  are  avail  ¬ 
able  at  Albuquerque  and  at  El  Paso. 

The  following  tabulation  sets  forth  the  saving  in  mileages 
of  the  proposed  service  over  the  most  expeditious  air  ser¬ 
vice  presently  available  between  the  points  involved: 


Between — 


Mileage 
Present  Proposed 


Denver-Amarillo  6991  383 

Denver-Dallas-Fort  Worth  864  718 

Denver-Oklahoma  City  672  605 

Colorado  Springs-Amarillo  6321  316 

Colorado  Springs-Dallas-Ft. 

Worth  797  651 

Colorado  Springs-Oklahoma  City  605  539 

Pueblo- Amarillo  5911  275 

Pueblo-Dallas-Fort  Worth  756  610 

Pueblo-Oklahoma  City  564  499 


Saving 
:1 


316 

146 

67 

316 


146 

66 

316 

146 

65 


l  Routing  via  Albuquerque;  other  routings  via  Wichita.  The  saving  between 
Colorado  points  and  south  Texas  cities  would  be  the  same  as  that  for  Dallas 
and  Fort  Worth. 
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A  witness  having  a  background  of  transportation  expe¬ 
rience  testified  in  support  of  the  Denver-Amarillo  route. 
Based  upon  the  theory  that  air  travel  is  dependent  on  pop¬ 
ulation  and  the  degree  and  character  of  “inter-related  di¬ 
versity  of  interests’ ’  between  the  points  wherein  service  is 
sought,  the  witness  was  of  the  opinion  that  the  population 
of  the  areas  affected,  together  with  their  economic  differ¬ 
ences,  which  are  interrelated  or  coordinated  one  with  the 
other,  are  such  that  air  transportation  between  the 
5900  two  areas  is  an  economic  necessity.  He  referred  to 
the  existence  of  a  rail  line  between  Denver  and  Am¬ 
arillo  and  other  Texas  points  as  evidence  of  public  con¬ 
venience  and  necessity  for  transportation  facilities  between 
these  points.  Reference  was  also  made  to  the  construction  in 
1938  of  more  than  100  miles  of  railroad  by  the  Santa  Fe 
Railroad  in  order  that  it  might  have  a  through  line  from 
Denver  to  Amarillo.  Based  upon  his  studies  and  analyses, 
this  witness  concluded  there  should  be  air  service  from  Den¬ 
ver,  through  its  north-south  trade  area,  including  Colorado 
Springs  and  Pueblo,  to  Amarillo  as  the  point  of  connection 
with  the  east-west  trade  areas  built  around  Oklahoma  City, 
Fort  Worth,  and  Dallas,  Houston,  and  San  Antonio. 

•  The  total  pieces  of  air  mail  and  first  class  mail  dispatched 
from  the  cities  on  the  route,  together  with  the  principal 
Texas  cities  which  would  be  affected,  and  the  pieces  of  air 
and  first  class  mail  dispatchd  from  the  Texas  cities  shown 
to  Colorado  points,  and  from  each  of  the  Colorado  cities  to 
Texas  during  a  7-day  mail  count  conducted  by  the  Post 
Office  Department  in  March  1940  is  shown  as  follows : 


Total  To  Colorado  To  Teocas 

dispatched  points  points 


From 

Air 

First 

Air 

First 

Air 

First 

main 

class 

mail 

class 

mail 

class 

Denver 

80,726 

767,150 

•  •  • 

•  •  • 

3,038 

28,326 

Colorado  Springs 

8,676 

94,153 

•  •  • 

•  •  • 

267 

4,164 

Pueblo 

3,340 

79,146 

•  •  • 

•  •  • 

152 

2,218 

Amarillo 

14,058 

151,631 

•  •  • 

3,052 

■  •  ■ 

.... 

Fort  Worth 

43,590 

627,460 

498 

4,095 

■  •  ■ 

.... 

Dallas 

116,674 

1,351,207 

973 

6,750 

•  •  • 

.... 

Houston 

46,292 

725,127 

439 

4,871 

•  •  • 

,  ,  •  • 

l  Includes  transit  air  mail  as  well  as  that  originated. 


5901  Each  carrier  submitted  estimates  of  revenues  a4d 
expenses  based  upon  traffic  prospects  existing  at  ttye 

time  of  the  hearing  and  upon  the  operation  of  planes  then 
in  use  on  its  system.  In  the  case  of  Continental  this  esti¬ 
mate  reflects  a  deficit  of  about  $75,000  annually,  whi^e 
Braniff  estimated  a  deficit  of  about  $140,000  annually.  Thp 
difference  in  the  cost  estimates  of  the  two  applicants  is  ac¬ 
counted  for,  in  part,  by  the  following  factors :  Continental 
would  operate  new  mileage  only  between  Pueblo  and  Ama^ 
rillo,  while  Braniff  would  operate  new  mileage  betweei^ 
Amarillo  and  Denver ;  difference  in  types  of  equipment  used 
by  the  two  carriers;  and  Continental’s  estimates  were  upon 
the  basis  of  additional  costs  of  the  proposed  operation  and 
do  not  include  an  allocation  of  overhead  expenditures.  Ouij 
comments  heretofore  made  with  respect  to  the  unreliability 
of  cost  estimates  for  the  future,  in  view  of  changes  in  equip¬ 
ment  and  in  the  public’s  attitude  toward  air  travel,  are  ap¬ 
plicable  here. 

Evidence  was  submitted  by  the  Bureau  of  Federal  Air¬ 
ways  showing  that  additional  air  navigation  facilities 
would  be  necessary  between  Trinidad,  Colo.,  and  Amarillo. 
However,  the  comments  heretofore  made  with  respect  to 
future  developments  in  this  field  are  appropriate  and  the 
evidence  on  air  navigation  facilities  will  not  be  discussed. 

Conclusion. — The  routes  sought  herein  would  serve  a  dual 
purpose  in  offering  a  local  service  between  Amarillo 
and  Colorado  points  and  service  between  Denver 
and  the  Texas  cities  of  Dallas,  Fort  Worth,  Houston, 
and  San  Antonio  through  connections  at  Amarillo. 
Present  air  service  between  Colorado  and  Texas  cities 
is  circuitous.  The  inauguration  by  Continental 

5902  of  265  miles  of  new  route  between  Amarillo 
and  Pueblo  would  effect  a  saving  of  316  miles 

over  the  present  service  between  Denver  and  Ama¬ 
rillo,  while  Braniff’s  proposed  371  miles  of  new  route  be¬ 
tween  Amarillo  and  Denver  would  effect  a  similar  saving. 
In  the  case  of  Dallas-Fort  Worth  and  Denver  the  saving  in 
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mileage  which  the  proposed  routes  would  offer  over  present 
service  via  Wichita  is  146  miles. 

1  The  evidence  in  this  proceeding  establishes  the  fact  that 
there  is  a  community  of  interest  between  the  Texas  cities 
and  the  Colorado  cities  involved  arising  out  of  vacation 
travel,  the  petroleum  industry  and  the  agricultural  and  in¬ 
dustrial  characteristics  of  the  two  states.  Likewise,  the 
Texas  Gulf  ports  represent  the  most  accessible  sea  outlet 
for  Denver  and  the  surrounding  territory.  The  evidence 
further  show’s  that  the  flow  of  vacation  travel  from  Texas 
into  the  region  adjacent  to  Colorado  Springs  and  Denver 
has  increased  over  a  period  of  several  years.  While  the 
rail  travel  between  these  sections  as  reflected  in  the  Coor¬ 
dinator’s  report  was  limited,  the  travel  between  these  areas, 
especially  that  arising  from  tourist  attractions,  was  un¬ 
doubtedly  affected  by  adverse  economic  conditions  in  that 
year.  The  improvement  in  rail  service  since  1933,  includ¬ 
ing  the  inauguration  of  streamlined  train  service  and  a 
greater  frequency  of  schedules,  is  indicative  of  an  increased 
flow  of  travel  and  community  of  interest. 

The  circuity  of  the  present  air  service  between  Texas  and 
Colorado,  especially  in  the  case  of  Amarillo,  is  so  great  that 
it  does  not  develop  the  potential  air  traffic  indicated  by  the 
evidence.  Furthermore,  the  applicants  contend  that  it  is 
difficult  to  make  the  connections  at  Wichita  necessary  to 
meet  the  needs  of  the  Texas-Colorado  traffic.  Braniff  has 
several  schedules  through  Wichita  over  route  No.  9 
5903  which  extend  from  Dallas-Fort  Worth  to  Chicago,  Ill. 

These  schedules,  of  course,  are  made  to  suit  the  needs 
of  the  terminals  and  to  provide  through  service  to  and  from 
the  southwest  and  to  the  east.  The  extension  of  Continen¬ 
tal’s  route  into  Tulsa,  Okla.,  since  the  hearing  in  this  pro¬ 
ceeding,  also  affects  its  ability  to  arrange  its  schedules  into 
Wichita  in  a  manner  which  will  afford  the  most  advan¬ 
tageous  connections.  It  is  true  that  this  extension  will  pro¬ 
vide  another  service  through  connections  at  Tulsa  with 
American’s  route  No.  30  from  Chicago  to  Fort  Worth. 
However,  this  routing  is  subject  to  the  same  difficulties 
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pointed  out  with  respect  to  Braniff’s  stop  at  Wichita,  as 
schedules  on  American’s  route  No.  30  are  designed  to  meet 
the  needs  of  the  terminals  and  to  make  connections  at  Fort 
Worth  with  its  transcontinental  route.  In  addition,  such  a 
routing  would  increase  the  distance,  time  and  expense  for 
passengers  over  the  connections  at  Wichita. 

Upon  the  basis  of  the  foregoing  considerations  and  the 
evidence  of  record,  we  conclude  that  air  transportation  of 
persons,  property  and  mail  between  Denver  and  Amarillo 
is  required  by  the  public  convenience  and  necessity. 

Selection  of  carrier. — Since  the  record  clearly  establishes 
the  fact  that  there  is  no  need  for  service  between  Amarillo 
and  Denver  by  more  than  one  carrier,  we  have  next  to  con¬ 
sider  the  designation  of  the  carrier  by  which  such  service 
shall  be  rendered. 

The  applicants  herein  hold  certificates  authorizing  them 
to  engage  in  the  air  transportation  of  persons,  property  and 
mail  and  are  currently  conducting  operations  under  the 
rules  and  requirements  of  -the  Board,  and  there  is  no  doubt 
as  to  the  ability  of  either  applicant  to  make  the  necessary 
financial  arrangements  for  the  inauguration  of  the  pro¬ 
posed  service. 

5904  The  predominant  flow  of  traffic  which  would  be 
served  is  between  Dallas,  Fort  Worth,  the  Texas  Gulf 
cities,  and  Denver.  This  is  substantiated  by  the  data  here¬ 
inbefore  set  forth  with  respect  to  air  and  rail  traffic.  Po¬ 
tential  air  traffic  between  Amarillo  and  Denver  could  be 
served  equally  well  by  either  carrier,  but  traffic  between 
Denver  and  Dallas-Fort  Worth  and  the  Texas  Gulf  cities 
constitutes  the  primary  factor  for  consideration.  There  is 
no  doubt  that  a  through  one-plane  service  operated  by  one 
company  would  be  more  convenient  for  this  travel.  We 
have  heretofore  pointed  out  that  through  service  is  desir¬ 
able  where  it  can  be  secured,  and  that  it  is  a  significant 
though  not  controlling  consideration.8  The  Denver-Ama- 
rillo  route  would  form  an  integral  part  of  Braniff ’s  system, 
offering  service  from  Amarillo  to  the  other  Texas  points 
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served  by  Braniff  and  to  Oklahoma  City.  Such  an  opera¬ 
tion  would  afford  a  more  convenient  service  to  the  travelling 
public  involved  than  would  a  connecting  service  between  two 
carriers  at  Amarillo,  which  would  be  the  case  in  the  event 
Continental  operated  the  route.  We  have  heretofore  found 
that  the  difficulties  attendant  to  the  present  connecting  ser¬ 
vice  at  Wichita  and  the  possibilities  of  missed  connections 
i  are  such  as  to  prevent  full  development  of  traffic,  and  con¬ 
stitute  one  of  the  factors  which  have  convinced  us  this  route 
!  is  required  by  the  public  convenience  and  necessity.  If 
Continental  operated  into  Amarillo  these  same  disadvan¬ 
tages  would  be  transferred  to  Amarillo  and  would  exist 
i  there,  although  perhaps  to  a  somewhat  lesser  degree  than 
i  at  Wichita.  Since  we  have  recognized  that  these  difficulties 
constitute  a  handicap,  in  the  absence  of  more  impelling  rea- 
i  sons  than  are  present  here,  it  would  seem  illogical  to  per- 
i  petuate  them  when  they  can  be  eliminated. 

5905  Continental  asserts  that  the  award  of  a  certificate 
i  to  Braniff  would  have  an  adverse  effect  upon  its  sys¬ 

tem  through  diversion  of  traffic,  especially  on  its 
i  route  No.  43.  This  argument  would  have  more  merit  if  Con¬ 
tinental  were  not  an  applicant,  for  if  it  were  awarded  the 
i  route  there  would  also  be  a  diversion  from  route  No.  43. 

Continental  contends  that  if  awarded  the  route,  it  will  be 
I  in  a  position  to  recover  part  of  the  losses  it  would  sustain 
i  on  route  No.  43.  However,  we  have  heretofore  pointed  out 
i  that  if  air  carriers  are  to  be  prevented  from  inaugurating 
!  improvements  in  existing  services  solely  as  a  protection  to 
i  a  particular  carrier  or  carriers,  the  development  of  air 
transportation  will  be  retarded. 

On  the  basis  of  the  foregoing  findings  of  fact  and  all  the 
facts  of  record,  we  find  that  the  public  interest  would  best 
!  be  served  by  the  operation  of  the  Amarillo-Denver  route 
!  by  Braniff.  However,  the  evidence  establishes  the  fact 
that  under  normal  conditions,  Continental  can  furnish  ade- 
!  quate  local  transportation  between  Denver,  Colorado 
i  Springs  and  Pueblo,  and  the  benefits  which  would  accrue 
i  from  the  proposed  service  would  be  limited  to  traffic  be- 
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tween  these  points  and  Texas  cities.  We  therefore  find 
that  the  public  interest  would  best  be  served  by  amending 
Braniff ’s  certificate  for  route  No.  15  to  include  Denver, 
Colorado  Springs  and  Pueblo  as  points  on  that  route  to  be 
served  only  by  flights  originating  or  terminating  at  Jfort 
Worth-Dallas  or  points  south  thereof.  I 

5906  West  Texas  Service. 

Service  to  west  Texas  is  proposed  by  three  applicants, 
Braniff,  Essair  and  TWA.  Each  proposes  to  operate  be¬ 
tween  Amarillo  and  Houston  via  various  intermedite  points, 
and  Braniff  also  proposes  a  route  between  Amarillo  dnd 
San  Antonio  via  intermediate  points.  The  service  proposed 
by  Braniff  and  Essair  is  primarily  of  a  local  character  de¬ 
signed  to  meet  needs  of  intermediate  points.  TWA’s  ap¬ 
plication  has  as  its  major  purpose  the  establishment  of  ser¬ 
vice  between  Houston,  Dallas-Fort  Worth  and  the  West 
Coast,  but  that  carrier  would  also  render  local  service  be¬ 
tween  the  points  named  in  its  application.  The  overlapping 
of  these  several  proposals  requires  joint  consideration  in 
order  to  determine  the  needs  of  Texas.  The  TWA  proposal 
for  additional  service  from  Texas  to  the  West  Coast,  arid 
its  emphasis  upon  the  need  of  Houston  for  a  one-carrier 
service  to  the  West  Coast  presents  a  phase  not  common  to 
the  other  applications.  We  will  therefore  consider  the  spe¬ 
cial  issues  presented  by  TWA’s  application  before  discuss¬ 
ing  the  other  applications  for  service  out  of  Amarillo  tlo 
various  Texas  cities. 

TWA’s  proposed  Texas-West  Coast  service. — TWA  prc 
poses  to  operate  through  planes  from  Houston  to  Austin, 
Abilene,  Lubbock,  and  Amarillo,  thence  over  route  No.  2 
to  Los  Angeles  and  San  Francisco.  A  shuttle  service  would 
be  operated  from  Abilene  to  Dallas  via  Fort  Worth  con¬ 
necting  at  Abilene  with  the  through  plane.  The  distancd 
involved  consists  of  606  miles  between  Amarillo  and  Hous¬ 
ton  and  170  miles  between  Abilene  and  Dallas. 

TWA  contends  that  the  proposed  shuttle  service  between 
Dallas-Fort  Worth  and  Abilene  would  furnish  a  needed! 
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additional  local  service  between  these  points,  and 

5907  that,  through  connections  at  Abilene  with  the  pro¬ 
posed  Amarillo-Houston  route,  it  would  furnish  air 

service  between  Lubbock  and  Dallas-Fort  Worth,  and  would 
give  Dallas  and  Fort  Worth  additional  one-company  ser¬ 
vice  to  the  West  Coast.  Abilene  is  presently  served  by 
American  which  provided  at  the  time  of  the  hearing  and 
under  present  emergency  conditions  one  daily  schedule  in 
each  direction,  arriving  at  5 :57  p.  m.  and  7 :32  p.  m.,  respec¬ 
tively.9  A  witness  from  Abilene  testified  that  this  service 
is  inadequate  and  inconvenient  for  travelers  to  Dallas  and 
Fort  Worth,  and  discourages  the  use  of  air  service  to  these 
points  inasmuch  as  Abilene  residents  are  unable  to  go  to 
Dallas-Fort  Worth  and  return  the  same  day.  Data  sub¬ 
mitted  by  American  show  that  during  the  year  ended  Sep¬ 
tember  30, 1940,  it  carried  373  passengers  from  Dallas-Fort 
Worth  to  Abilene,  and  466  passengers  in  the  opposite  di¬ 
rection,  47  passengers  from  Abilene  to  Los  Angeles  and  44 
passengers  from  Los  Angeles  to  Abilene.  These  data  also 
show  that  41  vrestbound  passengers  and  23  eastbound  pas¬ 
sengers  were  refused  passage  between  Dallas-Fort  Worth 
and  Abilene  during  the  year  ended  September  30,  1940  be¬ 
cause  of  lack  of  space.  During  the  period  January  through 
September  1940  Abilene  originated  572  passengers  and  ter¬ 
minated  521  passengers.  A  number  of  witnesses  for  TWA 
testified  as  to  the  community  of  interest  and  need  for  air 
service  between  Dallas,  Fort  Worth  and  Lubbock  and  also 
between  Lubbock  and  Abilene. 

Prior  to  June  1942,  when  schedules  were  altered  to  con¬ 
form  to  a  service  pattern  based  upon  emergency  conditions, 
American  operated  five  schedules  in  each  direction  from 
Fort  Worth  to  the  West  Coast,  and  Braniff  operated  two 
daily  schedules  to  Amarillo.  During  the  2  years 

5908  prior  to  the  hearing  American  flights  had  an  aver¬ 
age  of  4.8  unoccupied  seats,  out  of  a  total  of  15>9 

seats  per  airplane  mile,  on  flights  between  Fort  Worth  and 
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the  West  Coast.  TWA  contends  that  space  limitations  oh 
American’s  flights  have  resulted  in  the  failure  of  a  larg^ 
number  of  passengers  to  secure  passage,  and  that  its  pro¬ 
posed  operation  will  remedy  this  situation  without  serious 
diversion  from  American.  During  the  year  ended  Septem¬ 
ber  30,  1940,  American  turned  down  a  total  of  1,326  pas¬ 
sengers  between  Dallas-Fort  Worth  and  Los  Angeles,  or 
17.9  percent  of  all  passengers  which  American  carried  be¬ 
tween  these  points.  TWA  estimated  that  it  would  develop 
385  passengers  between  Dallas-Fort  Worth  and  California, 
or  15  percent  of  the  traffic  moving  between  these  points  in 
November  1939.  The  number  of  seats  operated  by  Ameri¬ 
can  on  route  No.  4  during  October  1940  represented  an  in¬ 
crease  of  100  percent  over  the  same  month  of  1939,  and  the 
load  factor  on  that  route  for  October  1940  was  68.5  percent. 
These  conditions  have  changed  during  recent  months  be¬ 
cause  of  equipment  shortages,  increased  utilization  of  equip¬ 
ment,  and  increased  air  travel,  but  there  is  nothing  in  the 
record  to  indicate  the  inadequacy  of  American’s  service 
under  ordinary  conditions  or  its  inability  to  add  schedules 
to  meet  the  growth  of  traffic  between  Dallas-Fort  Worth  and 
the  West  Coast.  The  record  shows  that  American  has 
steadily  increased  its  service  from  one  daily  flight  in  each 
direction  in  1935  to  seven  flights  as  of  the  present  time.10 

TWA  contends  that  the  proposed  service  will  fill  a  need 
between  Houston  and  the  West  Coast,  that  this  service  is 
necessary  in  order  to  strengthen  its  competitive  position 
with  other  transcontinental  carriers,  and  to  stabilize 
5909  t  raffic  on  the  western  part  of  its  system.  Lubbock  is 
the  only  point  named  in  TWA’s  proposal  which  does 
not  have  air  service.  The  proposed  service  between  Abi¬ 
lene  and  Dallas  duplicates  American’s  route  and  that  be¬ 
tween  Amarillo  and  Houston  parallels  Braniff’s  present 
service  between  these  points.  Thus,  the  issue  involved  is 
whether  additional  service  is  required  between  Houston  and 
Amarillo  and  whether  one-carrier  service  is  required  be¬ 
tween  Houston  and  Los  Angeles.  Houston  now  has  service 
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to  the  West  Coast  through  connections  between  Braniff  and 
American  at  Dallas  and  Fort  Worth,  and  between  Braniff 
and  TWA  at  Amarillo.  Until  the  readjustment  of  sched¬ 
ules  as  of  June  1942,  which  has  been  heretofore  described, 
American  operated  five  daily  schedules  in  each  direction 
over  route  No.  4,  while  Braniff  operated  five  daily  sched¬ 
ules  in  each  direction  between  Houston  and  Dallas-Fort 
Worth,  and  two  daily  schedules  in  each  direction  between 
Dallas-Fort  Worth  and  Amarillo.  TWA  operated  five 
daily  flights  in  each  direction  from  Kansas  City  to  the 
West  Coast  of  which  two  of  the  westbound  and  three  of  the 
eastbound  flights  stopped  at  Amarillo. 

TWA  contends  that  the  existing  service  between  Houston 
and  the  West  Coast  is  inadequate  to  serve  the  important 
trade  relationships  existing  between  the  two  areas.  It 
argues  that  the  service  is  deficient  because  Houston  is  not 
on  a  transcontinental  line;  that  the  connecting  service  now 
available  is  a  deterrent  to  travel  and  not  capable  of  devel¬ 
oping  the  potential  traffic  of  the  city. 

i  In  support  of  its  contention,  TWA  compared  Houston 
and  Dallas  air  traffic  figures  in  November  1939,  wherein 
the  former  had  a  total  of  2,272  passengers  and  the 
5910  latter  3,706  passengers.  The  following  table  shows 
the  relationship  between  the  Coordinator’s  rail  traf¬ 
fic  figures  for  1933  and  the  air  traffic  for  November  1939, 
projected  to  a  12-month  basis,  at  Houston  and  at  Dallas: 

Rail,  airline  and  ratio  of  air  to  rail  passengers 

Houston  Dallas 

Air  pro-  Air  pro- 


Air 

jected 

Air 

jected 

Nov. 

to  a 

Per¬ 

Nov. 

to  a 

Per¬ 

Between 

Rail 

1939 

year* 

cent 

Rail 

1939 

veari 

cent 

Eastern  cities 

3,806 

233 

2,796 

73.5 

5,605 

346 

4,152 

74.0 

Mid-western  cities 

4,702 

114 

1,368 

29.1 

11,734 

301 

3,612 

30.8 

Mid-southern  cities 

1,297 

25 

300 

23.1 

4,764 

156 

1,872 

39.0 

Atlanta 

169 

41 

492 

29.1 

484 

78 

936 

19.3 

Total,  cities  north  and 

east,  Houston-Dallas 

9,974 

413 

4,956 

49.7 

22,587 

881 

10,572 

46.8 

Total — California  cities 

2,787 

58 

696 

25.0 

3,240 

155 

1,860 

57.4 

1  November  1939  figures  multiplied  by  12. 
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Upon  the  basis  of  these  data,  together  with  comparison^ 
made  of  Houston  and  Dallas  as  to  retail  sales,  and  apply¬ 
ing  the  percentage  of  difference  to  the  air  travel  from  the 
cities,  TWA  concluded  that  Houston  was  58  percent  defi¬ 
cient  as  compared  with  Dallas  with  respect  to  air  travel  t<t> 
California.  By  applying  the  Dallas  rate  of  air  and  rail 
travel  to  the  1933  rail  travel  between  Houston  and  Cali} 
fornia  points,  the  applicant  concluded  that  if  Houston  had 
translated  rail  travel  into  air  travel  in  the  same  ratio  as 
that  for  Dallas,  there  would  have  been  an  annual  movement! 
of  904  more  passengers  to  California  at  the  traffic  level  oil 
November  1939  than  actually  moved.  On  the  basis 
5911  of  these  comparisons  and  its  studies  of  other  points 
involved,  TWA  estimated  that  it  could  obtain  a  total 
of  1,747  persons  annually  between  the  Texas  cities  here  in¬ 
volved  and  the  West  Coast.  This  would  result  in  an  aver¬ 
age  of  about  4.8  passengers  per  day,  or  1.2  passengers  per 
trip,  for  each  of  the  four  trips  TWA  proposes  to  operate. 

A  major  contention  of  TWA  is  that  the  connecting  ser¬ 
vice  with  Braniff  at  Amarillo  is  unsatisfactory  as  it  in¬ 
volves  layovers,  and  that  it  is  inadequate  to  develop  the 
potential  traffic.  TWA  attributes  this  difficulty  largely  to 
basic  problems  which  cannot  be  remedied  so  long  as  ser¬ 
vice  is  rendered  by  connections.  It  points  out  that  on  two 
of  the  three  connecting  flights,  Braniff  also  connects  with 
American  at  Fort  Worth,  which  prevents  it  from  arranging 
more  convenient  connections  at  Amarillo.  TWA  further 
argues  that  because  of  this  fact  a  Houston  passenger  des¬ 
tined  to  Los  Angeles  will  be  more  certain  to  make  a  connec¬ 
tion  with  American  at  Fort  Worth,  where  he  has  a  120- 
minute  flight  from  Houston,  than  with  TWA  at  Amarillo, 
where  he  has  a  260-minutes  flight  and  a  greater  chance  of 
being  delayed  in  transit.  It  also  asserts  that  Braniff  in 
crossing  one  transcontinental  operator  (American)  travel¬ 
ing  to  a  terminal  (Amarillo)  almost  mid-way  on  the  line  of 
another  transcontinental  operator  (TWA)  is  attempting  to 
serve  both,  and  that  the  transcontinental  schedules  de- 
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signed  to  care  for  terminal  needs  cannot  be  changed  to  con¬ 
form  to  Braniff ’s  schedules  and  to  permit  the  most  expedi¬ 
tious  service  possible  for  all  parties. 

TWA  further  contends  that  the  proposed  operation  will 
strengthen  its  competitive  position  with  American,  and  will 
permit  stabilization  of  the  western  portion  of  its  system. 

It  points  out  that  one-half  of  the  cities  on  its  system 
5912  are  in  the  western  region  but  that  they  produce  only 

11  percent  of  the  company’s  passenger  business.  The 
record  indicates  that  64  percent  of  the  business  originated 
in  the  western  region  is  long-haul,  whereas,  on  the  eastern 
portion  of  TWA’s  system,  long-haul  business  amounts  to 
6.7  percent  of  the  total  originated.  For  this  reason  TWA 
is  able  to  operate  local  flights  in  the  east  and  to  relieve  the 
1  transcontinental  flights  of  this  business.  On  the  other 
hand,  TWA  asserts  that  the  local  traffic  in  the  western  re¬ 
gion  is  too  light  to  justify  local  flights  and  that  its  trans- 
1  continental  flights  must  carry  such  traffic,  or  pass  it  up. 
During  the  6  months  ended  August  31, 1940,  TWA  lost  1,393 
passengers  owing  to  lack  of  space  between  Kansas  City  and 
the  Pacific  Coast,  or  an  average  loss  of  3.88  passengers  per 
day  in  each  direction  between  these  points.  TWA’s  ex¬ 
hibits  show  that  during  the  same  period  it  carried  3,689 
1  local  passengers  between  the  Pacific  Coast  and  Amarillo, 
and  1,924  local  passengers  between  Amarillo  and  Wichita 
1  or  Kansas  City.  It  is  the  contention  of  TWA  that  the  local 
traffic  lost  is  not  sufficient  to  warrant  operation  of  a  local 
1  schedule,  but  that  the  traffic  it  would  originate  at  the  Texas 
cities  here  involved,  with  the  above-described  local  traffic, 
would  enable  it  to  operate  additional  schedules  east  and 
west  from  Amarillo,  carrying  local  traffic  that  is  now  car- 
1  ried  on  transcontinental  flights,  or  refused  through  lack  of 
space. 

The  load  factor  on  TWA’s  flights  between  Kansas  City 
and  Los  Angeles  varied  between  74  and  83  percent  during 
the  months  of  June  through  October  1940.  During  the 
'  months  of  June,  July,  August,  and  September  1940,  a  total 
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of  285  potential  passengers  was  turned  down  by  Braniff  at 
its  Texas  points  because  there  was  no  space  avail- 
5913  able  on  TWA’s  planes  west  of  Amarillo.  These  data 
indicate  potential  traffic  sufficient  to  warrant  consid¬ 
eration  being  given  to  the  addition  of  a  local  schedule  be¬ 
tween  Kansas  City  or  Amarillo  and  the  Coast,  designed  to 
connect  with  one  of  Braniff ’s  flights.  The  high  load  fac¬ 
tors  experienced  west  of  Kansas  City  and  the  manner  in 
which  schedules  are  operated  do  not  seem  conducive  to  tlhe 
development  of  local  traffic  in  that  region,  and  afford  little 
reason  for  believing  that  a  local  schedule  designed  espe¬ 
cially  for  such  needs  would  be  unprofitable. 

In  determining  whether  TWA’s  proposed  service  is  re¬ 
quired  by  the  public  convenience  and  necessity  considera¬ 
tion  should  be  given  to  its  effect  on  existing  carriers  through 
diversion  of  traffic.  During  1939  Braniff  received  fr^m 
TWA  at  Amarillo  333  passengers  accounting  for  $4,2^8, 
and  delivered  to  TWA  496  passengers  resulting  in  $13,9^2 
revenue  to  TWA.  The  passenger  traffic  carried  by  Braniff 
over  route  No.  15  between  Amarillo  and  other  Texas  cities 
during  the  first  6  months  of  1940,  which  would  be  subjest 


Branif 


Braniff 

Route 

System 

No.  19 

Passengers 

Revenue 

Percent  of  Percent  ^ 

Number 

Amount 

revenues 

revenue 

2,380 

$32,867 

4.4 

9.1 

376 

6,472 

.9 

1.8 

259 

3,535 

.5 

1.0 

3,015 

42,883 

5.8 

11.9 

Local  passengers 

Interline  passengers  to  TWA 

Interline  passengers  from  TWA 

Total 


Of  the  local  traffic  1,879  passengers  were  between  Am4~ 
rillo  and  Fort  Worth-Dallas.  A  Braniff  official  estimated 
that  TWA’s  proposed  service  would  subject  Braniff  to  aii 
annual  loss  of  7,500  passengers  and  $100,000  in  reve¬ 
nues. 

5914  American  estimates  that  TWA’s  proposal  would 
subject  to  diversion  $501,597  in  annual  passenger 
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revenues,  computed  on  the  basis  of  1940  operations,  of 
which  $488,716  resulted  from  operations  between  Dallas, 
Fort  Worth,  and  Los  Angeles,  $6,881  between  Dallas  and 
Fort  Worth  and  $6,000  between  Abilene  and  Los  Angeles. 

TWA  submitted  estimates  of  revenues  and  expenses 
based  upon  operation  of  DC-2  equipment  showing  a  deficit 
of  $358,000  annually  from  the  proposed  operation.  We  be¬ 
lieve  that  the  basis  upon  which  this  estimate  was  made  is 
not  representative  of  the  conditions  which  would  be  encoun¬ 
tered  in  operating  the  proposed  route  upon  termination 
of  the  present  emergency.  The  then  availability  of  new 
types  of  aircraft  and  improvements  resulting  in  lower  seat 
mile  operating  costs  would  make  it  improbable  that  TWA 
would  use  the  type  of  aircraft  proposed  at  the  hearing. 
Increases  in  non-mail  revenues  can  be  anticipated  from  a 
wider  acceptance  and  use  of  air  travel  by  the  general  pub¬ 
lic.  For  these  and  reasons  heretofore  stated,  we  will  forego 
further  discussion  of  these  estimates.  Likewise  no  discus¬ 
sion  will  be  devoted  to  the  evidence  submitted  with  respect 
to  the  cost  of  air  navigation  facilities  for  the  proposed 
route. 

Conclusion. — On  the  basis  of  the  record,  we  doubt  that 
Abilene ’s  air  service  consisting  of  the  one  schedule  per  day 
in  each  direction  in  the  late  afternoon  is  adequate  or  capable 
of  fully  developing  the  traffic  potentials  between  Abilene 
and  Fort  Worth-Dallas. 

There  is,  however,  no  evidence  that  American  is  not  fit, 
willing,  and  able  to  render  any  additional  service  that  may 
be  required,  nor  does  the  evidence  indicate  potential  traf¬ 
fic  of  sufficient  volume  to  justify  the  establishment  of  a 
competing  service.  Under  sections  404  and  1002  of 
5915  the  Act  the  Board  is  authorized  to  correct  any  inade¬ 
quacy  of  service  that  may  be  found  to  exist.  It  seems 
more  practicable  in  the  present  case  for  action  to  be  taken 
upon  that  basis  if  there  is  complaint  of  inadequacy  which 
the  carrier  does  not  remedy,  rather  than  to  authorize  a 
new  and  duplicate  service.  The  evidence  does  not  furnish 
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proof  that  the  proposed  new  service  between  Dallas-Fort 
Worth  and  the  Pacific  Coast  is  warranted.  While  it  is  true 
that  a  considerable  number  of  “unables” 11  is  shown,  this 
fact  does  not  indicate  that  American  is  unable  on  a  long 
range  basis  and  in  normal  times  to  furnish  adequate  trans¬ 
portation  and  to  satisfy  the  public  demand  between  Dallas- 
Fort  Worth  and  the  Pacific  Coast. 

The  evidence  with  respect  to  TWA’s  contention  that  its 
competitive  situation  must  be  strengthened  through  the  new 
mileage  sought  fails  to  disclose  that  TWA  is  suffering  from 
any  serious  deficiency  in  comparison  with  other  carriers. 
Its  transcontinental  route  is  approximately  200  miles 
shorter  than  American’s,  and  the  total  population  and  eco¬ 
nomic  characteristics  of  the  cities  served  compare  favorably 
with  the  other  transcontinental  operators.  The  evidence 
shows  that  its  percentage  of  flight  completions  is  compar¬ 
able  with  American,  while  its  Kansas  City-Los  Angeles  load 
factors  during  the  months  of  June  through  October  1940 
exceeded  American’s  on  route  No.  4.  However,  the  issue 
here  is  whether  there  is  need  for  TWA’s  proposed  route 
which  would  provide  additional  service  between  Houston, 
Dallas-Fort  Worth  and  Los  Angeles,  and  not  whether  one 
carrier  has  certain  advantages  over  another  carrier. 
5916  Upon  the  basis  of  the  foregoing  considerations  and 
all  of  the  evidence  of  record,  we  find  that  the  service 
proposed  by  TWA  is  not  required  by  the  public  convenience 
and  necessity. 

Amarillo-Houston  service.— ^As  heretofore  stated,  each  of 
the  applicants  requests  authority  to  operate  between  Ama¬ 
rillo  and  Houston  via  Lubbock,  Abilene  and  Austin.  TWA’s 
application  has  been  disposed  of  above  and  we  now  proceed 
to  a  consideration  of  the  proposals  of  Braniff  and  Essair. 
The  evidence  relating  to  Brownwood  will  be  considered  in 
connection  with  this  proposed  route. 

li  The  record  does  not  provide  a  definition  of  the  term  ‘  ‘  unables  ’ but  it 
may  be  implied  from  the  testimony  that  generally  speaking,  an  “ unable' *  is  a 
passenger  who  cannot  obtain  accommodations  on  a  trip  acceptable  to  him. 
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The  mileage  involved 
below : 

in  the  proposed  route 

is  set  forth 

Cumulative 

City 

Air  miles 

mileage 

Amarillo-Lubbock 

110 

110 

Lubbock- Abilene 

151 

261 

Abilene-Austin 

190 

455 

Austin-Houston 

155 

606 

The  1930  and  1940  populations  of  the  cities  which 
would  be  served  by  the  proposed  route,  the  percent  of  in¬ 
crease  or  decrease  during  the  past  10  years,  and  the  1940 
population  within  a  25-mile  radius  of  those  cities  are  shown 
below : 


City 

1930 

population 

1940 

population 

Percentage 
of  increase 

Population 
25-mile 
radius  1940 

Amarillo 

43,132 

*  51,686 

19.8 

61,000 

Lubbock 

20,520 

31,853 

55.2 

62,000 

59,000 

Abilene 

23,175 

26,612 

14.8 

Brownwood 

12,789 

13,398 

4.8 

43,000 

Austin 

53,120 

87,930 

65.5 

140,000 

Houston 

292,352 

384,514 

31.5 

545,000 

5917  Reference  is  made  to  our  previous  decision  wherein 
a  detailed  description  was  set  forth  of  the  economic 
characteristics  of  Houston.12  The  economic  characteristics 
of  Amarillo  have  been  discussed  heretofore,  and  the  remain¬ 
ing  cities  involved  in  the  proposed  operation  will  be  dis¬ 
cussed  herein. 

Lubbock  is  the  financial,  commercial,  marketing  and  edu¬ 
cational  center  of  the  15  counties  known  as  the  South  Plains 
of  Texas.  The  record  shows  that  the  city  has  grown  from 
a  population  of  1,938  in  1910  to  its  present  population. 
Texas  Technological  College,  with  a  1939-40  enrollment  of 
4,246  students,  is  located  in  Lubbock.  The  evidence  shows 
that  total  wholesale  distribution  for  Lubbock  during  1939 
amounted  to  $25,000,000;  that  total  retail  sales  for  that 
year  were  more  than  $18,000,000  and  that  the  per  capita 
retail  sales  were  $516,  as  compared  with  an  average  of 
$270  for  the  country  as  a  whole. 


12  Braniff  Air.,  Houston-Memphis-Louisville  Route,  supra. 
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Abilene  is  the  headquarters  for  many  of  the  industrial 
and  commercial  activities  of  west  central  Texas.  The  city 
is  also  the  retail  trade  center  for  an  area  consisting  of 
about  23,000  square  miles.  Camp  Barkley  is  located  in 
Abilene,  as  are  three  colleges  with  a  1939-40  enrollment  of 
approximately  3,000  students. 

Brownwood,  located  on  a  direct  line  between  Abilene  and 
Austin  is  a  military  training  center.  Camp  Bowie  is  lo¬ 
cated  near  the  city,  while  the  city  municipal  airport  is  a 
base  for  an  observation  squadron.  Witnesses  testified  that 
the  city’s  population,  as  shown  in  the  1940  census,  had 
doubled  due  to  the  location  of,  and  activities  attendant  to, 
Camp  Bowie.  In  normal  activities  Brownwood  ranks  19th 
in  Texas  in  volume  of  wholesale  trade,  39th  in  value  of 
manufactured  products,  and  is  a  livestock  and  wool  market¬ 
ing  point. 

5918  Austin  as  the  capital  of  Texas  has  as  its  principal 
activities  those  connected  with  administration  of  the 
State  government  including  the  activities  of  26  state  gov¬ 
ernmental  departments.  It  is  also  the  site  of  the  Univer¬ 
sity  of  Texas  with  an  enrollment  of  11,000  students.  In 
addition,  it  is  the  headquarters  of  a  number  of  statewide 
associations  covering  many  fields  of  activity.  It  has  a  num¬ 
ber  of  industries  producing  a  variety  of  products,  including 
Mexican  foods,  candies,  shelled  pecans,  coffee,  and  cigars. 
The  city  is  also  adjacent  to  the  Lower  Colorado  River  Au¬ 
thority  development. 

No  data  concerning  the  movement  of  rail  traffic  to  and 
from  Lubbock,  Abilene  and  Brownwood  are  contained  in 
the  Coordinator’s  report.  The  report  shows  travel  between  | 
Amarillo,  Houston,  Austin,  Dallas,  and  Fort  Worth  during 
the  year  1933  as  follows : 


Between 

Amarillo 

Austin 

Houston 

Fort  Worth 

Dallas 

Amarillo 

661 

197 

3,107 

5,082 

Austin 

661 

•  «  •  • 

9,429 

8,645 

22,669 

Houston 

197 

9,429 

•  •  •  • 

8,446 

24,474 
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During  July  1940  bus  ticket  sales  at  Lubbock  were  as  fol- 
1  lows :  Amarillo  185,  Dallas-Fort  Worth  1,200,  Houston  220, 
Austin  180  and  Abilene  76.  Evidence  relating  to  travel 
from  Abilene  shows  that  the  average  rail  traffic  per  month 
in  1940  from  Abilene  to  Houston  was  25,  to  Amarillo  15,  to 
!  Fort  Worth  100,  to  Dallas  200,  to  Austin  10,  and  to  Lub¬ 
bock  10.  During  July  1940  ticket  sales  at  Houston  were  as 
follows:  453  to  Austin,  16  to  Abilene,  11  to  Lubbock,  and 
i  23  to  Amarillo.  The  record  does  not  contain  any  traffic  data 
on  Brownwood. 

5919  The  extent  of  the  use  of  available  air  service  be¬ 
tween  the  cities  on  the  proposed  route  during  the 
months  of  November  1939  and  September  1940  as  shown  in 
the  Origination  and  Destination  Airline  Traffic  Surveys  for 
these  months  is  set  forth  below: 


Abilene  Amarillo  Austin  Houston  Fort  Worth  Dallas 


Between 

1939 

1940 

1939 

1940 

1939 

1940 

1939 

1940 

1939 

1940 

1939 

1940 

Abilene 

0 

0 

0 

0 

0 

1 

18 

5 

49 

70 

Amarillo 

0 

0 

•  • 

.  . 

35 

30 

13 

28 

84 

98 

193 

338 

Austin 

0 

0 

35 

30 

•  • 

•  • 

3 

6 

49 

80 

115 

239 

Houston 

0 

1 

13 

28 

3 

6 

•  • 

•  . 

65 

142 

327 

595 

Other  data  in  the  record  show  that  during  the  period  Au¬ 
gust  15  through  October  31,  1940,  inclusive,  Abilene  origi¬ 
nated  1  air  passenger  to  Austin,  1  to  Houston,  29  to  Fort 
Worth,  118  to  Dallas,  and  none  to  Amarillo. 

There  are  three  daily  trains  in  each  direction  between 
1  Austin  and  Houston  over  the  Southern  Pacific  Railway,  the 
most  direct  route,  requiring  approximately  5  hours  for  the 
1  journey.  Between  Amarillo  and  Lubbock  there  are  two 
daily  trains  in  each  direction,  requiring  2  hours  40  minutes. 

!  Rail  service  between  Houston  and  Brownwood,  Abilene, 
Amarillo,  and  Lubbock  requires  9  hours,  10  hours,  13  hours 
1  and  15  hours  respectively.  Rail  service  between  Austin 
and  Brownwood  requires  6  hours  with  a  change  of  carriers. 

1  Between  Austin  and  Abilene,  Lubbock,  and  Amarillo  rail 
schedules  require  a  change  of  trains  at  Fort  Worth  and 
involve  11  hours  35  minutes,  24  hours,  and  16  hours  respec- 
1  tively.  Bus  service  available  between  Austin  and  Abilene 
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and  Lubbock  is  considerably  faster  than  rail  service.  Ama  ¬ 
rillo,  Austin,  and  Houston  are  served  by  Braniff’s  route 
No.  15.  Abilene  which  is  served  by  American’s  route  No.  A- 
has  service  to  the  above-named  points  through  cont 
5920  nections  at  Fort  Worth  or  Dallas.  Lubbock  and 
Brown  wood  have  no  air  service. 

The  following  table  sets  forth  the  difference  in  mileag^ 
between  present  air  service  and  the  proposed  service  be¬ 
tween  points  presently  connected  by  air : 


Between 

Present 

Mileage 

Proposed 

i 

Saving 

Amarillo-Abilene 

357 

261 

96 

Amarillo-Austin 

450 

485 

—35 

Amarillo-Houston 

604 

575 

29 

Abilene-Austin 

321 

189 

137 

Abilene-Houstin 

435 

343 

92 

Austin-Houston 

274 

154 

120 

Brown-wood  is  84  miles  by  highway  from  Abilene  and  149 
miles  from  Austin.  Lubbock  is  160  miles  by  highway  from 
Abilene  and  120  miles  from  Amarillo. 

The  following  tabulation  shows  the  postal  receipts  for  the 
calendar  year  1939,  and  the  volume  of  first  class  mail  dis- ! 
patched  during  a  7-day  mail  count  conducted  by  the  Post 
Office  Department: 

Postal  Daily  average  first 


City 

receipts 

class  mail  dispatched 

Pieces 

Pounds 

Amarillo 

$  385,275 

21,661 

541 

Lubbock 

220,816 

18,299 

405 

Abilene 

213,299 

12,815 

320 

Austin 

830,598 

79,710 

1,768 

Houston 

2,990,765 

103,590 

2,350 

The  postal  receipts  at  Brownwood  during  the  calendar 
year  1939  were  about  $75,000.  The  total  volume  (in  pieces) 
of  air  mail  and  first-class  mail  dispatched  from  each  city  on 
the  proposed  route  to  the  other  cities  here  involved  follows : 
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Amarillo  Lubbock  Austin  Houston 


Air 

First 

Air 

First 

Air 

First 

Air 

First 

City 

mail 

class 

mail 

class 

mail 

class 

mail 

class 

Amarillo 

508 

3,869 

413 

2,134 

728 

2,410 

Lubbock 

12 

7,054 

•  •  •  • 

•  •  •  • 

6 

2,259 

18 

2,024 

Abilene* 

8 

980 

6 

1,508 

18 

3,175 

42 

2,833 

Austin 

92 

3,357 

36 

2,655 

•  •  •  • 

•  •  •  • 

60 

31,655 

Houston 

264 

4,042 

122 

2,519 

384 

31,404 

•  •  •  • 

i  Abilene  was  not  included  in  the  count  made  at  the  other  cities  on  the  route. 


Air  mail  service  is  presently  available  between  Hous¬ 
ton  and  Austin  and  Amarillo,  and  the  record  does  not 
contain  any  indication  that  this  service  is  deficient.  The 

installation  of  direct  air  service  between  Houston  and  Aus¬ 
tin  would  allow  same  day  delivery  of  morning  air  mail. 
Likewise,  the  inauguration  of  air  service  to  Lubbock  would 
result  in  some  improvement  of  mail  service  and  would  in 
all  probability  result  in  an  increase  in  the  use  of  air  mail 
over  the  present  ratio  of  1  piece  of  air  mail  originated  to 
55  pieces  of  first  class  mail.  Abilene’s  air  mail  service 
can  be  improved  by  increasing  the  number  of  scheduled 
stops  by  American  at  that  point  to  include  morning  sched¬ 
ules.  It  is  probable  under  present  conditions  that  air  ser¬ 
vice  to  Brownwood  would  benefit  the  mail  service  and 
would  also  result  in  an  increased  use  of  air  mail. 

Each  carrier  submitted  estimates  of  revenues  and  ex¬ 
penses.  Braniff ’s  estimate  of  a  deficit  before  mail  pay  of 
$145,000  annually  was  based  upon  use  of  the  DC-3  planes 
used  on  its  system.  Essair  proposed  to  use  Lock- 
5922  heed  12-A,  or  Electra  equipment,  and  its  estimate 
adjusted  to  the  Houston-Amarillo  operation  showed 
a  deficit  of  $136,000  for  the  first  year.  Essair ’s  president 
testified  his  company  would  accept  a  mail  rate  of  25  cents 
a  mile  which  would  cost  the  Government  about  $100,000  an¬ 
nually  for  the  Houston-Amarillo  operation.  TWA’s  esti¬ 
mate  of  $275,000  annually  for  the  Houston-Amarillo  opera¬ 
tion  was  based  upon  operation  of  Douglas  DC-2  equipment 
and  represented  only  additional  costs  accruing  to  its  sys¬ 
tem. 
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We  believe  that  these  estimates  and  the  basis  upon  which 
they  were  made  are  no  longer  representative  of  conditions 
which  may  be  encountered  if  the  proposed  route  were  oper¬ 
ated  at  some  future  date.  A  wider  acceptance  of  air  trave^ 
by  the  general  public  is  certain  to  affect  the  non-mail  reve  ¬ 
nue  estimates  for  the  proposed  route.  Likewise  the  avail¬ 
ability  of  aircraft  and  improvements  resulting  in  lower  seat 
mile  operating  costs  are  likely  to  affect  the  estimates  of 
Essair  and  TWA,  as  it  is  improbable  that  they  would  oper¬ 
ate  the  route  with  the  aircraft  proposed  at  the  hearing. 
Therefore,  for  these  and  reasons  hereinbefore  set  forth 
throughout  the  preceding  pages,  no  further  discussion  will 
be  devoted  to  the  evidence  pertaining  to  costs  of  operating 
aircraft  over  the  proposed  route  or  of  air  navigation  facili¬ 
ties  which  may  be  required. 

5923  Essair ’s  application. — Essair  was  incorporated 
under  the  laws  of  the  State  of  Texas  in  January  1939 
for  the  purpose  of  engaging  in  air  transportation.  It  be¬ 
gan  transporting  passengers  and  property  in  February 
1939  between  Houston  and  Amarillo  via  Austin,  San  An¬ 
gelo,  Big  Spring,  and  Lubbock  with  single-engine,  four-pas¬ 
senger  equipment.  After  about  3  months  operations  from 
San  Angelo  to  Amarillo  were  discontinued;  later  the  Aus- 
tin-San  Angelo  portion  was  discontinued ;  and  the  Houston- 
Austin  segment  was  operated  until  July  1939  when  all  oper¬ 
ations  were  discontinued.  During  the  period  of  its  opera¬ 
tion  no  accidents  of  any  type  were  experienced.  Essair ’s 
personnel  at  the  outset  consisted  of  four  officers,  three 
pilots,  mechanics  and  clerks. 

Essair ’s  application  requests  authority  to  engage  in  air 
transportation  of  persons,  property,  and  mail  between 
Houston  and  Garden  City,  or  Albuquerque  via  Austin,  San 
Angelo,  Big  Spring,  Lubbock  and  Amarillo,  or  in  the  alter¬ 
native,  via  Abilene,  or  both.  In  the  event  Albuquerque  is 
designated  as  the  northern  terminal  the  route  would  go  di¬ 
rectly  from  Lubbock  to  that  point  with  Amarillo  and  Gar¬ 
den  City  omitted.  The  distance  involved  in  each  of  the 
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alternative  proposals  is  about  800  miles.  In  the  event  both 
the  alternative  proposals  between  Austin  and  Lubbock  were 
operated,  that  is,  via  Abilene  and  via  San  Angelo  and  Big 
Spring,  the  mileage  would  be  increased  by  370  miles. 

The  examiner  recommended  that  we  find  that  the  public 
convenience  and  necessity  do  not  require  air  transporta¬ 
tion  as  proposed  by  Essair  except  between  Austin  and 
Houston  which  could  be  served  by  amendment  of  the  certifi¬ 
cates  now  held  by  Braniff.  Essair  did  not  except  to 
5924  the  examiner’s  recommendation  with  respect  to  the 
Lubbock-Albuquerque  and  the  Amarillo-Garden  City 
segment,  or  the  alternative  portion  of  the  Amarillo-Hous- 
ton  route  via  Abilene  on  the  ground  that  the  elimination  of 
these  portions  would  clarify  the  issues  and  effect  a  reduc¬ 
tion  in  costs,  and  that  such  routes  were  considerably  weaker 
than  the  route  between  Amarillo  and  Houston  via  Lub¬ 
bock,  Big  Spring,  San  Angelo  and  Austin.  The  latter  route 
involves  a  distance  of  634  miles.  Consideration  herein  will 
therefore  be  limited  to  the  latter  route. 

Essair  proposed  to  operate  what  it  terms  a  feeder  ser¬ 
vice  connecting  with  as  many  through  routes  as  possible, 
offering  air  transportation  to  communities  not  sufficiently 
1  large  to  warrant,  operation  of  more  expensive  service  with 
1  more  luxurious  type  of  equipment.  It  proceeds  on  the 
theory  that  the  average  distance  traveled  on  such  line  will 
be  short,  but  that  frequent  use  will  be  made  of  air  service, 
that  small  equipment  affording  an  economical  operation  can 
be  used,  and  that  such  equipment  can  use  smaller  airports, 
with  investments  being  kept  at  a  minimum.  The  applicant 
points  out  that  its  proposed  service  would  provide  connec- 
1  tion  or  feeder  service  with  TWA,  American,  Braniff,  Chi¬ 
cago  and  Southern,  and  Eastern. 

Essair  proposes  to  use  Lockheed  12-A  six-passenger 
equipment,  or  Lockheed  Electras  in  the  event  traffic  de¬ 
mands  show  that  the  12-A  equipment  is  too  small.  It  con¬ 
cedes  that  the  greatest  probability  of  a  lack  of  space  is  be- 
1  tween  Houston  and  Austin,  but  proposes  to  operate  second 
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sections  over  that  segment  when  needed.  It  is  Essair ’s  po¬ 
sition  that  an  operation  via  San  Angelo  and  Big  Spring  on 
the  Austin-Lubbock  segment  is  preferable  to  one  via  Abi¬ 
lene  in  the  event  only  one  of  the  alternative  plans 

5925  were  followed,  as  it  would  give  these  oil  cities  ser¬ 
vice  into  Austin  and  Houston.  Essair  would  also 

serve  Midland  through  automobiles  or  buses  operated  to 
and  from  Big  Spring. 

Essair  contends  that  one  of  the  principal  purposes  of  a 
feeder  route,  and  the  chief  need  of  most  of  the  cities  it  pro¬ 
poses  to  serve,  is  air  mail  service.  As  heretofore  stated, 
the  results  of  a  7-day  mail  count  made  by  the  Post  Office 
Department  in  July  1940  at  the  cities  involved  in  this  pro¬ 
ceeding  were  included  in  the  record.  The  flow  of  mail  be¬ 
tween  the  cities  on  Essair’s  proposed  route  has  been  dis¬ 
cussed  heretofore  in  connection  with  the  Hobbs-San  An¬ 
tonio  or  the  Amarillo-Houston  proposal.  These  data  show 
only  a  small  movement  of  air  mail  between  most  of  th^ 
cities  on  the  route,  and  it  is  not  likely  that  air  service  wToul 
greatly  increase  the  use  of  air  mail  for  local  purposes  a 
the  distances  are  not  such  as  to  induce  its  extensive  use. 

Essair’s  estimate  of  revenues  and  expenses  was  predij- 
cated  upon  the  use  of  Lockheed  12-A  equipment  operating 
one  daily  round  trip  at  a  cost  of  44  cents  per  revenue  mild 
and  passenger  revenues  of  10  cents  per  mile.  Upon  thid 
basis  a  deficit  of  $183,000  would  be  incurred  during  the  firstl 
year  for  the  entire  route.  Its  president  stated  that  thd 
theory  of  its  operation  contemplated  frequent  schedules  and 
that  the  addition  of  a  second  round  trip  would  decrease 
operating  expenses  to  30  cents  per  revenue  mile.  He  stated 
that  it  was  because  of  this  fact  that  his  company  would 
accept  a  mail  rate  of  25  cents  per  mile,  that  in  computingj 
costs  revenue  estimates  were  predicated  upon  that  figure,  j 
and  that  cost  figures  also  included  an  allowance  for  a  6-per¬ 
cent  return  on  investment.  Essair  estimates  that  it 

5926  could  operate  the  service  from  Amarillo  to  Houston 
via  Lubbock,  Big  Spring,  San  Angelo  and  Austin  at 
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a  cost  to  the  Government  of  25  cents  per  revenue  mile  mail 
pay,  or  $104,137  annually  for  one  round  trip. 

While  evidence  was  presented  as  to  the  cost  of  necessary 
air  navigation  facilities,  as  we  have  pointed  out,  develop¬ 
ments  in  this  field  are  of  such  nature  that  we  deem  it  un¬ 
necessary  to  discuss  the  evidence  as  to  costs  based  upon 
procedure  in  effect  at  the  time  of  the  hearing. 

Amarillo-San  Antonio  service. — As  part  of  its  Denver- 
Texas  application  Braniff  requested  authorization  for  a 
route  between  Amarillo  and  San  Antonio  via  Lubbock,  Big 
Spring  and  San  Angelo.  Essair  requested  authority  to 
operate  via  these  intermediate  points  as  one  alternate  seg¬ 
ment  of  its  Houston-Garden  City  (or  in  the  alternative  Al¬ 
buquerque)  route.  The  mileage  involved  in  Braniff  ?s  pro¬ 
posed  Amarillo-San  Antonio  route  follows : 


Between — 

Miles 

Cumulative 

miles 

Amarillo-Lubbock 

110 

110 

Lubbock-Big  Spring 

101 

211 

Big  Spring-San  Angelo 

88 

299 

San  Angelo-San  Antonio 

186 

485 

The  population  of  these  cities  in  1930  and  1940,  together 
with  the  percentage  changes  and  the  1940  population  within 
a  25-mile  radius  of  the  cities,  is  shown  in  the  following  table : 
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City 

1930 

population 

1940 

population 

Percentage 
of  change 

Population 
25-mile 
radius  1940 

Amarillo 

43,132 

51,686 

19.8 

61,000 

Lubbock 

20,520 

31,853 

55.2 

62,000 

Big  Spring 

13,735 

12,604 

—8.2 

28,000 

San  Angelo 

25,308 

231,542 

25,802 

253,854 

2.0 

45,000 

San  Antonio 

9.6 

319,000 

The  economic  characteristics  of  all  these  cities  have  here¬ 
tofore  been  discussed. 

Lubbock,  Big  Spring,  and  San  Angelo  are  not  included  in 
the  Federal  Coordinator’s  report  and  the  data  in  the  record 
on  the  flow  of  highway  travel  from  the  two  latter  cities 

have  heretofore  been  discussed.  An  exhibit  submitted 

✓ 
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shows  bus  passengers  during  July  1940  and  an  estimate  of 
the  monthly  rail  travel  from  Lubbock  to  the  cities  on  the 
proposed  route,  or  which  would  be  affected  by  it,  as  follows : 


From 

Lub¬ 

Fort 

To 

San 

Big 

San 

bock 

Amarillo 

Worth 

Houston 

Antonio 

Spring 

Angelo 

Bus 

185 

1,200 

220 

512 

613 

521 

Rail 

56 

300 

112 

•  ■ 

i  m 

#  m 

The  Santa  Fe  Railway  operates  two  round  trips  daily 
between  Amarillo  and  Lubbock,  requiring  almost  3  hours 
each  way  for  the  journey.  The  same  railway  operates  one 
round  trip  daily  from  Lubbock  to  San  Angelo,  which  re¬ 
quires  about  5  hours  each  way  for  the  trip.  Due  to  the  fapt 
that  the  rail  facilities  of  w^est  Texas  run  primarily  east  aijd 
w^est  rather  than  north  and  south,  persons  in  Lubbock,  Bjg 
Spring,  and  San  Angelo  desiring  to  go  to  south  Textys 
cities  must  first  travel  east  to  Fort  Worth-Dallas  or  Temple. 
Bus  service  is  available  between  all  the  points  on  the  pro¬ 
posed  route. 

5928  Neither  Lubbock  nor  San  Angelo  has  air  service. 

Amarillo  is  a  terminal  on  Braniff’s  route  No.  15  and 
San  Antonio  is  served  by  the  same  route.  Big  Spring  is 
served  by  American’s  route  No.  4,  and  has  service  to  Ama¬ 
rillo  and  to  San  Antonio  via  connections  at  Fort  Worth- 
Dallas.  ' 

The  following  table  sets  forth  the  savings  in  mileage  of 
the  proposed  route  over  present  air  service,  together  witty 
the  highway  distance  between  these  points: 


Present 

Proposed 

Saving 

Highway 

distance 

Between 

Miles 

Miles 

Miles 

Miles 

Lubbock-Amarillo 

l 

110 

•  • 

120 

Lubbock-Big  Spring 

l 

101 

•  • 

106 

Amarillo-Big  Spring 

660 

211 

449 

226 

Amarillo  San  Antonio 

566 

486 

80 

526 

Big  Spring-San  Antonio 

512 

275 

237 

300 

San  Angelo-Big  Spring 

l 

88 

.  # 

88 

San  Angelo-San  Antonio 

l 

186 

212 

i  No  service. 
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1  The  result  of  a  mail  count  conducted  by  the  Post  Office 
Department  at  the  points  on  the  proposed  route  during  a 
7-day  period  in  March  1940  was  included  in  the  record. 
These  data  show  the  following  first  class  mail  movement  in 
pounds : 

From 

Amarillo  Lubbock 


Total  pounds  first  clas  mail  dispatched  3,790  2,847 

Total  pounds  first  class  mail  to — 

Texas  points  1,930  2,261 

Amarillo  ....  175 

Lubbock  94 

Big  Spring  12  15 

San  Antonio  60  37 

Dallas-Fort  Worth  _  417 

San  Angelo  11  14 


5929  The  mail  movement  between  Big  Spring,  San  An¬ 
gelo,  and  San  Antonio  has  been  described  in  connec¬ 
tion  with  the  proposed  Hobbs-San  Antonio  route.  During 
the  mail  count  at  Big  Spring,  a  total  of  38  pounds  of  first- 
blass  mail  was  dispatched  to  Lubbock  and  Amarillo.  San 
Angelo  dispatched  a  total  of  21  pounds  of  first  class  mail 
to  Lubbock  and  Amarillo,  and  San  Antonio  dispatched  a  to¬ 
tal  of  115  pounds  of  first-class  mail  to  Lubbock  and  Ama¬ 
rillo. 

The  first-class  and  air  mail  dispatches  from  Amarillo  and 
Lubbock  insure  next-day  delivery  at  all  the  points  to  be 
served,  with  the  exception  of  San  Antonio  and  Laredo 
where  evening  dispatches  of  first-class  mail  are  afforded 
second-day  delivery.  Northbound  mail  from  San  Antonio 
is  delivered  the  next  day  in  Lubbock  and  Amarillo.  In  order 
for  San  Angelo  and  Big  Spring  to  obtain  delivery  the  next 
day  at  Lubbock  and  Amarillo  the  dispatch  must  be  made  at 
7 :00  a.  m.  An  analysis  of  the  mail  schedules  between  these 
points,  as  submitted  for  the  record,  shows  that  the  appli¬ 
cant’s  proposed  route  would  not  substantially  expedite  mail 
except  from  San  Angelo  and  Big  Spring. 
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Based  upon  operation  of  the  planes  then  in  use  on  its 
system  and  traffic  conditions  prevalent  at  the  time,  Braniff 
estimated  that  a  deficit  before  mail  pay  of  about  $120,000 
annually  would  result  from  the  proposed  operation.  As  we 
have  pointed  out  hereinbefore,  improvements  in  aircraft 
and  changes  in  operating  conditions  are  in  prospect  which 
it  is  reasonable  to  conclude  would  greatly  affect  these  cost 
estimates  and  result  in  a  substantial  reduction  in  the  burden 
imposed  upon  the  Government  in  the  form  of  mail  compen¬ 
sation.  For  reasons  heretofore  stated,  no  further  discus¬ 
sion  will  be  devoted  to  the  evidence  on  the  cost  of  air  navij 


gation  facilities. 
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Conclusion  as  to  west  Texas  service. — Braniff  pro 
poses  the  establishment  of  a  new  route  between  Ama 
rillo  and  Houston  via  the  intermediate  points  of  Lubbock,] 
Abilene  and  Austin.  It  also  seeks  authority  to  operate  be-] 
tween  Amarillo  and  San  Antonio  via  Lubbock,  Big  Spring, 
and  San  Angelo.  Air  transportation  service  between  the 
northern  terminal  of  this  route,  Amarillo,  and  the  southern 
terminals,  Houston  and  San  Antonio,  is  presently  available 
over  Braniff  ’&  route  No.  15,  and  the  proposed  routes  would 
not  offer  any  substantial  improvement  in  service  or  saving 
in  mileage.  Under  these  proposals  air  service  would  be 
made  available  to  the  cities  of  Lubbock  and  San  Angelo 
which  are  now  without  direct  air  transportation  service. 
In  addition,  such  proposals  would  provide  a  north-south 
connection  for  the  other  cities  to  be  served. 

In  view  of  the  fact  that  these  routes  would  offer  no  sub¬ 
stantial  improvement  over  Braniff’s  present  service  be¬ 
tween  Amarillo  and  Houston  and  San  Antonio,  it  is  prob¬ 
able  that  any  long-haul  traffic  carried  would  represent  a 
diversion  from  Braniff’s  present  route.  Thus,  this  carrier 
would  be  required  to  depend  upon  traffic  which  would  be 
developed  at  the  intermediate  points  for  additional  reve¬ 
nue  to  support  the  new  service. 

The  provision  of  north-south  service  to  Abilene  and  of 
air  service  to  Brownwood  would  serve  some  public  interest. 
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However,  their  greatest  community  of  interest  is  with  Fort 
Worth-Dallas,  with  which  the  former  has  air  service.  The 
military  activities  at  these  cities  do  not  reflect  their  normal 
conditions  and  needs,  and  in  the  absence  of  any  showing 
that  the  proposed  service  is  necessary  to  these  activities 
they  can  not  be  determinative  of  the  needs  of  these 
5931  cities  for  the  air  service  proposed  herein.  While  a 
substantial  public  interest  would  be  served  by  the 
establishment  of  air  service  to  San  Angelo  and  Lubbock  and 
the  provision  of  additional  north-south  service  to  Big 
Spring,  we  do  not  believe  that  a  sufficient  volume  of  traf¬ 
fic  would  be  available  to  warrant  the  operation  of  the  type 
of  service  currently  provided  by  Braniff  on  an  economically 
sound  basis.  Accordingly,  we  conclude  that  the  public  con¬ 
venience  and  necessity  do  not  require  the  inauguration  of 
air  transportation  service  proposed  by  Braniff. 

Essair,  on  the  other  hand,  proposes  vrhat  it  terms  a 
“ feeder  service  route”  using  small  capacity  equipment  de¬ 
signed  to  provide  service  to  the  small  intermediate  commun¬ 
ities  which  would  be  served.  It  proposes  an  operation  which 
will  connect  with  the  present  main-line  carriers  at  Austin, 
Houston,  Big  Spring,  and  Amarillo  and  will  provide  the 
residents  of  the  Texas  cities  on  the  route  with  convenient 
connecting  service  to  all  parts  of  the  country,  as  well  as 
local  service  between  the  cities  on  the  route.  In  support  of 
its  application  Essair  emphasized  the  fact  that  it  proposes 
to  conduct  its  operation  with  smaller,  less  expensive  equip¬ 
ment  than  that  contemplated  by  the  other  applicants,  and 
asserts  that  such  equipment  is  better  suited  for  the  low  traf¬ 
fic  areas  through  which  the  operations  are  to  be  conducted 
than  the  larger  equipment  currently  in  use  in  domestic  air¬ 
line  service. 

Establishment  of  “ feeder”  routes  to  provide  air  service 
to  small  communities  which  will  not  develop  sufficient  traf¬ 
fic  to  justify  the  maintenance  of  large  airports  and  the 
operation  of  conventional  types  of  equipment  is  a  problem 
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of  increasing  importance.  Under  date  of  March  2^, 

5932  1943,  we  issued  an  order  instituting  a  proceeding 
styled  the  4 ‘Local-Feeder-Pickup  Air  Services  Inves¬ 
tigation’  ’  looking  into  the  propriety  of  extending  air  trans¬ 
portation  to  communities  and  localities  throughout  the  con¬ 
tinental  United  States  to  which  such  transportation  may 
not  appear  warranted  under  usual  economic  considerations 
or  under  existing  standards  of  operation.  It  is  contem¬ 
plated  that  in  this  investigation  such  questions  as  methods 
of  operation,  types  of  flight  equipment,  necessary  airport^ 
and  other  facilites  required,  the  allowable  cost  to  the  Govj 
ernment  of  such  services,  proper  means  of  insuring  tha^ 
such  service  shall  maintain  its  local  service  character  and^ 
in  general,  conditions  upon  which  authorizations  which  may| 
be  granted  will  be  considered. 

As  heretofore  stated,  we  do  not  believe  the  potential  traf¬ 
fic  is  sufficient  to  warrant  the  establishment  of  an  additional 
service  between  Amarillo  and  Houston  with  present  types 
of  equipment  and  under  present  operating  conditions. 
Manifestly,  the  intermediate  cities  of  Lubbock,  San  Angelo, 
and  Brownwood,  which  are  now  without  scheduled  airline 
service  in  an  area  where  distances  from  principal  trade  cen¬ 
ters  are  great,  are  entitled  to  the  benefits  of  that  mode  of 
transportation.  A  route  such  as  is  proposed  by  Essair 
would  be  predominantly  local  in  character,  connecting  these 
cities  with  more  important  Texas  trade  cities.  It  would 
also  provide  connections  with  the  main  trunk  lines  operat¬ 
ing  through  the  State.  The  cities  and  territory  which  would 
be  served  by  Essair  appear  to  provide  a  territory  ideally 
suited  to  the  development  of  a  service  devoted  to  local  short- 
haul  traffic.  However,  a  decision  in  this  case  upon  the  pres¬ 
ent  record  might  result  in  the  award  of  a  certificate 

5933  upon  a  basis,  which  findings  as  a  result  of  our  local 
feeder-pickup  investigation  would  show  to  be  con¬ 
trary  to  national  interest  in  the  development  of  a  sound 
air  transportation  system. 
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It  is  our  general  policy  in  the  issuance  of  certificates  of 
public  convenience  and  necessity  to  delay  the  effective  date 
of  such  certificates  until  the  Board  shall  find  that  the  na¬ 
tional  interest  no  longer  requires  that  the  service  author¬ 
ized  thereunder  be  delayed.  The  present  critical  situation 
with  respect  to  flying  equipment  for  commercial  operations 
is  too  well  known  to  require  amplification  here  and  there 
appears  to  be  no  possibility  that  that  situation  will  be  re¬ 
lieved  to  any  substantial  extent  in  the  immediate  future. 
Clearly,  equipment  of  the  type  proposed  by  Essair  is  not 
available  for  immediate  operation  and  we  do  not  believe 
that  it  w’ould  be  able  to  obtain  equipment  suitable  for  the 
operation  of  a  “ feeder’ ’  service  such  as  it  proposes. 

Thus,  it  is  apparent  that  a  delay  in  the  issuance  of  a  deci¬ 
sion  on  the  Essair  application  will  not  delay  the  inaugura¬ 
tion  of  service  to  the  territory  which  it  proposes  to  serve. 
On  the  other  hand,  we  believe  that  further  study  of  the 
1  ‘feeder’ 7  problem  and  the  date  which  will  be  developed 
through  our  general  investigation  should  be  of  considerable 
aid  in  determining  the  best  type  of  service  to  meet  the 
needs  of  the  territory  here  involved.  We  will,  therefore, 
defer  action  upon  the  Essair  proposal  until  such  time  as 
we  are  in  a  position  to  consider  it  in  the  light  of  facts  de¬ 
veloped  in  connection  with  the  local  feeder-pickup  investi¬ 
gation. 

5934  Conclusion. 

On  the  basis  of  the  foregoing  considerations  and  the  en¬ 
tire  record  in  this  proceeding  we  find : 

(1)  That  air  transportation  of  persons,  property  and 
mail  between  Hobbs  and  San  Antonio,  as  proposed  by  Con¬ 
tinental,  is  not  required  by  the  public  convenience  and  neces¬ 
sity  and  that  the  application  of  Continental  should  be  de¬ 
nied; 

(2)  That  air  transportation  of  persons,  property  and 
mail  between  San  Antonio  and  El  Paso,  as  proposed  by 
Braniff,  is  not  required  by  the  public  convenience  and  neces- 
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sity  and  that  the  application  of  Braniff  should  be  denied 
without  prejudice  to  the  filing  of  an  application  for  a  cer¬ 
tificate  authorizing  such  transportation  upon  a  temporary 
basis ; 

(3)  That  air  transportation  of  persons,  property  and 
mail  between  Amarillo  and  Denver  is  required  by  the  pubh 
lie  convenience  and  necessity ;  that  Braniff  is  fit,  willing  and 
able  to  perform  such  transportation,  and  that  its  certificate 
of  public  convenience  and  necessity  for  route  No.  15  shoul4 
be  amended  to  include  Denver  as  a  terminal  point,  with 
Colorado  Springs  and  Pueblo  as  intermediate  points,  sub¬ 
ject  to  the  condition  that  these  points  shall  be  served  only 
by  flights  which  originate  or  terminate  at  Fort  Worth-Dal- 
las,  or  points  south  thereof;  and  that  the  application  of 
Continental  for  a  certificate  authorizing  service  between 
Pueblo  and  Amarillo  should  be  denied; 

(4)  That  air  transportation  of  persons,  property  and  mail 
between  Amarillo  and  San  Antonio,  as  proposed  by  Braniff, 
and  between  Amarillo  and  Houston,  as  proposed  by  Braniff 

and  TWA,  is  not  required  by  the  public  convenience 
5935  and  necessity,  and  that  the  applications  of  Braniff 
and  TWA  with  respect  thereto  should  be  denied; 

(5)  That  decision  upon  the  application  of  Essair  should 
be  deferred; 

(6)  That  the  public  convenience  and  necessity  do  not  re¬ 
quire  air  transportation  of  persons,  property  and  mail  to 
Fort  Stockton  and  Alpine  as  intermediate  points  on  the 
Braniff  route  covered  by  Docket  No.  199,  and  that  the  pro¬ 
ceedings  therein  initiated  by  the  Board  should  be  dis¬ 
missed; 

(7)  That  the  investigation  instituted  by  the  Board  with 
respect  to  Brownwood  should  be  dismissed  insofar  as  it  re¬ 
lates  to  the  application  of  Braniff  and  TWA,  and  insofar 
as  it  relates  to  the  application  of  Essair  should  be  deferred 
pending  action  on  that  application. 

An  appropriate  order  will  be  entered. 


246 


Warner,  Vice  Chairman,  Branch  and  Ryan,  Members  of 
the  Board,  concurred  in  the  above  opinion.  Pogue,  Chair¬ 
man,  and  Lee,  Member,  filed  the  attached  concurring  and 
dissenting  opinion. 

5936  Pogue,  Chairman,  and  Lee,  Member,  concurring 
and  dissenting: 

We  agree  with  the  conclusions  of  the  majority  except 
with  respect  to  their  disposition  of  the  Braniff  application 
for  a  certificate  authorizing  service  between  El  Paso  and 
San  Antonio  via  the  Rio  Grande  route. 

In  our  opinion  an  unlimited  certificate  should  now  be  is¬ 
sued  to  Braniff  authorizing  this  proposed  service. 
#•*•#••••• 

5939  Received  Jun  10  4:00  PM  ’41 

*#*•*#•*#* 

5940  Petition  for  Rehearing,  Reargument  and 

Reconsideration 

Braniff  Airways,  Inc.,  hereinafter  referred  to  as  “Peti¬ 
tioner”,  an  applicant  in  the  above  entitled  proceeding, 
hereby  respectfully  requests  rehearing,  reargument  and  re¬ 
consideration  of  only  so  much  of  the  Boards  decision 
herein  as  denies  the  application  of  Petitioner  in  Docket  No. 
193  for  authorization  to  engage  in  air  transportation  of 
persons,  property  and  mail  between  Amarillo,  Texas  and 
San  Antonio,  Texas,  via  Lubbock,  Big  Spring  and  San  An¬ 
gelo,  Texas,  and  between  Lubbock,  Texas  and  Houston, 
Texas,  via  Abilene  and  Austin,  Texas,  and  in  support 
thereof  states  the  following: 

1.  Petitioner  is  an  applicant  in  Docket  No.  193,  in  which 
it  seeks  authority  to  engage  in  air  transportation  of  per¬ 
sons,  property  and  mail  on  a  route  as  follows :  Denver,  Colo¬ 
rado,  via  Colorado  Springs  and  Pueblo,  Colorado,  Amarillo, 
Texas  and  Lubbock,  Texas,  and  (a)  beyond  Lubbock, 

5941  Texas,  via  Big  Spring,  San  Angelo  and  San  Antonio, 
Texas,  to  Laredo,  Texas;  and  (b)  beyond  Lubbock, 
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Texas,  via  Austin  and  Abilene,  Texas  to  Houston,  Texas. 
This  application  was  consolidated  into  the  above  entitledj 
proceeding  with  an  additional  application  of  Petitioner  inj 
Docket  No.  199  and  with  applications  of  Continental  Air 
Lines,  Inc.,  Transcontinental  &  Western  Air,  Inc.  and  Es- 
sair,  Inc.  (hereinafter  referred  to  as  “Essair”). 

2.  Hearing  in  the  above  entitled  proceeding  was  held 
from  November  14,  1940  to  December  4,  1940,  and  there¬ 
after  briefs  were  filed  with  the  Examiner  on  March  8,  1941. 
Thereafter  the  Examiner  served  his  report  on  August  21, 
1941,  to  which  Petitioner  filed  its  exceptions  on  October  15, 
1941,  supported  by  a  brief  filed  November  10,  1941.  Oral 
argument  before  the  Board  was  held  on  November  13,  1941 
and  subsequently  the  Board  deferred  further  action  on 
pending  applications  due  to  the  war  emergency. 

3.  By  order  of  the  Board  dated  August  6, 1942,  the  Board 
instituted  a  proceeding  in  Docket  No.  771  to  determine 
whether  the  public  convenience  and  necessity  require,  be¬ 
cause  of  essential  war  traffic,  the  temporary  amendment  of 
Petitioner’s  certificate  of  public  convenience  and  necessity 
for  Route  No.  15  or  for  Route  No.  50.  By  subsequent  order 
dated  September  9, 1942,  the  Board  severed  from  the  above 
entitled  proceeding  that  portion  of  Docket  No.  193  which 
related  to  air  transportation  of  persons,  property  and  mail 
between  San  Antonio,  Texas  and  Laredo,  Texas,  and  con¬ 
solidated  said  portion  of  Docket  No.  193  with  the  proceed¬ 
ing  in  Docket  No.  771.  By  order  and  opinion  dated  Decem¬ 
ber  26,  1942,  the  Board  in  Docket  No.  193  awarded  to  Peti¬ 
tioner  a  permanent  amendment  of  its  certificate  of  public 
convenience  and  necessity  for  Route  No.  50,  so  as  to  author¬ 
ize  air  transportation  of  persons,  property  and  mail  be¬ 
tween  San  Antonio,  Texas  and  Laredo,  Texas,  and  dismissed 
its  investigation  in  Docket  No.  771. 

4.  On  May  12, 1943,  the  Board  served  an  order  and  opin¬ 
ion  adopted  May  10,  1943,  which  amended  Petitioner’s  cer¬ 
tificate  of  public  convenience  and  necessity  for  Route  No. 


248 


15  so  as  to  authorize  air  transportation  of  persons, 
5942  property  and  mail  between  Amarillo,  Texas  and  Den¬ 
ver,  Colorado,  via  Pueblo  and  Colorado  Springs, 
Colorado.  In  the  same  order  and  opinion  the  Board  de¬ 
nied  so  much  of  the  application  of  Petitioner  as  requested 
authority  to  engage  in  air  transportation  of  persons,  prop¬ 
erty  and  mail  between  Amarillo  and  San  Antonio  and  be¬ 
tween  Lubbock  and  Houston  and,  at  the  same  time,  granted 
to  Essair  a  deferment  of  its  application  for  substantially 
the  same  routes  as  requested  by  Petitioner  south  of  Ama¬ 
rillo.  Rehearing,  reargument  and  reconsideration  of  only 
that  portion  of  the  Board’s  order  and  opinion  which  denies 
the  application  of  Petitioner  to  engage  in  air  transportation 
of  persons,  property  and  mail  between  Amarillo  and  San 
Antonio  and  between  Lubbock  and  Houston  is  respectfully 
requested  for  the  following  reasons : 

(a)  At  the  time  of  the  hearing  in  this  proceeding,  over  . 
two  and  one-half  years  ago,  Petitioner  proceeded  upon  the 
theory  of  furnishing  through  service  with  Douglas  DC-3 
aircraft  between  Denver  and  both  San  Antonio  and  Hous¬ 
ton,  via  the  intermediate  points  proposed.  At  the  time  the 
said  application  of  Petitioner  was  heard,  the  matter  of  local 
short-haul  feeder  service  had  not  attained  the  significance 
which  it  currently  has.  Therefore,  Petitioner  did  not  in¬ 
troduce  any  evidence  as  to  the  feasibility  of  operation  of 
the  proposed  routes  as  a  feeder  service,  especially  designed 
to  meet  the  needs  of  local  traffic  to,  from  and  between  the 
intermediate  points.  In  its  opinion  the  Board  considered 
Petitioner’s  application  only  in  the  light  of  the  evidence  sub¬ 
mitted  and  did  not  consider  the  possibility  of  operation  by 
Petitioner  of  an  essentially  short-haul  feeder  service  on  the 
proposed  Amarillo-San  Antonio  and  Lubbock-Houston 
routes. 

(b)  For  more  than  a  year  Petitioner  has  been  engaged  in 
a  study  looking  toward  the  inauguration  of  feeder  service 
to  communities  off  its  main-line  operations  but  within  the 
territory  served  bv  it.  This  studv  has  been  substantiallv 
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completed  by  Petitioner  and  Petitioner  has  since  d^- 
5943  termined  that  the  most  feasible  operation  over  the 
proposed  Amarillo-San  Antonio  route  and  over  thb 
Lubbock-Austin  portion  of  the  Lubbock-Houston  routfe 
would  be  of  a  feeder  character  with  small  economical  equip¬ 
ment  and  with  all  operating  costs  kept  at  a  minimum.  In 
this  regard  Petitioner  agrees  entirely  with  the  Board  thai 
the  significance  of  the  Amarillo-Denver  extension  is  witlj 
relation  with  through  long-haul  Colorado-Texas  and  Colo- 
rado-Oklahoma  traffic,  via  Petitioner’s  present  Route  No.  15. 

(c)  For  the  foregoing  reasons,  Petitioner  desires  to  pre¬ 
sent  evidence  as  to  the  convenience  and  necessity  for  its 
operation  of  the  proposed  Amarillo-San  Antonio  route  and 
of  the  Lubbock-Austin  portion  of  the  proposed  Lubbock- 
Houston  route  as  an  essentially  feeder  service.  Its  pri¬ 
mary  motive  for  this  desire  is  the  fact  that  the  Board,  in 
the  development  of  feeder  services,  is  faced  with  the  neces- 1 
sity  of  determining  as  a  matter  of  fundamental  policy 
whether  feeder  service  shall  be  operated  by  the  existing 
certificated  air  carriers  or  by  new  companies  specially  or¬ 
ganized  for  this  purpose.  The  only  way  in  which  this  mat- ' 
ter  of  policy  can  be  resolved  in  the  instant  proceeding  is 
for  the  Board  to  take  the  same  action  with  respect  to  Peti¬ 
tioner’s  application  as  it  took  with  respect  to  the  applica¬ 
tion  of  Essair,  Inc.,  i.e.,  by  reconsidering  its  denial  of  Peti¬ 
tioner’s  application  and  placing  said  application  in  a  de¬ 
ferred  status  pending  a  rehearing  of  the  whole  question. 
A  denial  of  the  relief  sought  herein  would  result  in  the 
Board  determining  this  matter  of  fundamental  policy, 
which  is  of  such  vital  interest  to  Petitioner  and  all  other 
certificated  air  carriers,  in  an  ex  parte  proceeding  for  the 
present  record  presents  no  issue  between  the  diverse  phil¬ 
osophies  as  to  the  future  development  of  feeder  service.  A 
denial  of  the  right  to  be  heard  in  a  proceeding  having  such 
far-reaching  implications  would  be  unfair  and  unreasonable 
because  of  Petitioner’s  interest  in  the  ultimate  decision 
upon  this  matter  of  policy  in  so  far  as  it  will  affect  Peti- 
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tioner’s  present  operations  and  future  development. 
5944  Moreover,  it  is  felt  that  the  Board  should  have  the 
benefit  of  Petitioner’s  evidence  and  opinions  on  the 
subject  before  committing  itself  to  a  policy  of  such  impor¬ 
tance  to  the  entire  industry.  If  the  relief  prayed  for  in  this 
Petition  is  granted,  Petitioner  will  file  an  amendment  to  its 
application  indicating  its  willingness  to  accept  either  a  tem¬ 
porary  or  permanent  certificate  of  public  convenience  and 
necessity  authorizing  Amarillo-San  Antonio  and  Lubbock- 
Houston  operations. 

(d)  Another  ground  urged  in  support  of  this  Petition  is 
the  failure  of  the  Board  to  rule  upon  the  public  convenience 
and  necessity  for  the  inauguration  of  service  to  and  from 
Austin  as  an  intermediate  point  on  Petitioner’s  Route  No. 
50  and  to  and  from  Lubbock  as  an  intermediate  point  on 
Petitioner’s  Route  No.  15.  The  amendment  of  Route  No. 
50  to  include  Austin  as  an  intermediate  point  was  the  sub¬ 
ject  of  an  application  filed  by  Petitioner  in  Docket  No.  469 
on  September  16, 1940,  and  the  amendment  of  Route  No.  15 
to  include  Lubbock  as  an  intermediate  point  was  the  subject 
of  an  application  filed  by  Petitioner  in  Docket  No.  505  on 
November  12,  1940.  Due  to  a  belief  that  the  amendments 
sought  in  these  applications  were  matters  in  issue  in  this 
proceeding  in  accordance  with  rulings  of  the  Board  in  pre¬ 
vious  cases,  Petitioner  agreed  to  deferment  of  its  applica¬ 
tions  in  Docket  No.  469  and  Docket  No.  505,  pending  the  out¬ 
come  of  this  proceeding.*  In  view  of  the  fact  that  no  action 
was  taken  by  the  Board  upon  these  matters  in  this  proceed¬ 
ing,  Petitioner  feels  it  to  be  imperative  that  rehearing,  re¬ 
argument  and  reconsideration  with  respect  to  these  matters 
be  granted  in  order  that  Petitioner’s  position  and  the  best 
interest  of  the  communities  involved  be  not  prejudiced  by 
premature  action  on  Essair’s  application.  Particular  re¬ 
gard  should  be  paid  to  the  demonstrated  need  for  service 
between  Lubbock  and  Fort  Worth-Dallas  and  to  Petitioner’s 

*  The  Brief  of  Public  Counsel  and  the  Report  of  the  Examiner  in  this  pro¬ 
ceeding  indicate  that  these  members  of  the  Board’s  staff  concurred  in  this 
interpretation  of  the  Board’s  power  under  the  Act. 
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proposal  to  operate  through  Houston- Austin-San  Antonio^ 
El  Paso  schedules,  if  possible  to  do  so.  In  a  furthe^* 
5945  attempt  to  effect  this  objective  Petitioner  is  filing 
simultaneously  herewith  a  motion  in  each  of  the 
aforesaid  Dockets  for  consolidation  of  the  applications; 
therein  with  this  proceeding  on  rehearing. 

Wherefore,  it  is  respectfully  requested  that  the  Board 
grant  to  Petitioner  rehearing,  reargument  and  reconsidera^ 
tion  of  only  so  much  of  its  decision  in  this  proceeding  as 
denies  that  part  of  the  application  of  Petitioner  in  Docketj 
No.  193  which  involves  routes  between  Amarillo  and  Sanj 
Antonio  and  between  Lubbock  and  Houston,  in  order  that 
that  portion  of  said  application  may  be  deferred  and  con-| 
sidered  with  the  application  of  Essair,  Inc.  in  Docket  No.| 
206  and  the  applications  of  Petitioner  in  Docket  No.  469 
and  Docket  No.  505.  Oral  argument  upon  this  Petition  is^ 
respectfully  requested. 

Respectfully  submitted, 

BRANIFF  AIRWAYS,  INC. 

By  ROGER  J.  WHITEFORD 
Attorney  for  Braniff  Airways,  Inc. 

Dated  June  5,  1943. 

#*#*#••*•* 

5973  June  11  5:30  PM  ’43  Economic  Bureau  Civil 
Aeronautics  Board 

•  #**•**••* 

Petition  for  Rehearing,  Reargument  and 
Reconsideration 

To  the  Honorable,  The  Civil  Aeronautics  Board : 

The  petitioner  herein,  Essair,  Inc.,  respectfully  asks  for 
a  rehearing,  reargument,  and  reconsideration  of  the  Board’s 
order  No.  2265,  entered  May  10, 1943,  in  so  far  as  the  same 
affects  petitioner’s  interests;  and,  as  grounds  for  this  peti¬ 
tion,  avers  the  following: 
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1.  The  Board  failed  to  consult  the  CAA  file  of  transport 
equipment  in  the  hands  of  private  owners;  the  record  shows 
that  petitioner  would  require  but  2  such  transports  under 
permanent  operations  for  one  daily  round  trip  as  discussed 
in  the  Board’s  order  No.  2265  and  it  is  a  matter  of  judicial 
knowledge  to  the  Board  that  CAA  records  show  that  in  ex¬ 
cess  of  12  such  transports  are  available. 

2.  The  Board  failed  to  conform  to  its  policy  and  purpose 
'  indicated  in  its  reply  to  Senate  Resolution  2 :  that  it  would 

foster  development  of  feeder  air-lines. 

3.  The  Board  failed  to  render  a  decision  on  Docket  206 
1  and  in  so  failing  it  has  discriminated  against  Essair ;  the 

Board’s  order  is  merely  a  deferment  of  Essair ’s  applica¬ 
tion,  whereas  the  order  makes  a  present  definite  decision 
upon  the  application  of  each  ‘ 1  grandfather”  appli- 
5974  cant  in  the  consolidated  proceeding. 

4.  The  Board  failed  to  render  its  decisions  with 
reasonable  promptness  on  petitioner’s  application:  there  is 
nothing  in  the  Act  to  justify  in  this  case  a  lapse  of  over  4 
years  between  the  filing  of  the  application  and  the  Board’s 
decision;  nor  does  the  procedure  of  withdrawing  petition¬ 
er’s  application,  years  old,  from  one  proceeding  and  defer¬ 
ring  disposition  of  it  pending  a  last-minute  survey  accord 
with  the  spirit  and  purpose  of  the  Act. 

5.  The  Board  failed  to  issue  a  certificate  and,  if  need  be, 
hold  it  inoperative;  the  Board  failed  to  consider  single- 
engined  operation  for  property  and  mail,  or  for  property, 
mail  and  persons ;  failed  to  note  Exhibit  E-2  giving  the  cost 
of  single-engine  operation  of  76  airplane  mile,  not  including 
depreciation;  failed  to  note  that  petitioner  conducted  safe 
operations  with  single-engine  equipment. 

6.  The  Board  failed  to  follow  uniformly  its  order  of  Au¬ 
gust  29,  1942,  in  which  it  stated  that  hearings  completed 
before  December  12,  1941  would  be  carried  to  completion: 
the  Board  followed  the  order  with  respect  to  all  applicants 
in  this  consolidated  proceeding  other  than  petitioner. 
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7.  The  Board  erred  in  not  issuing  a  certificate  to  peti¬ 
tioner  because  order  2265  (p.  64)  stated  that  Lubbock,  S^n 
Angelo,  and  Brownwood  “are  entitled  to  that  mode  (air) 
transportation’ ’  and  recognized  no  need  of  Austin-Houstcin 
direct  air  service;  and  while  the  order  in  no  way  intimated 
that  Essair  was  not  fit,  willing  and  able  to  perform  the  re¬ 
quired  service,  and  the  record  shows  that  at  the  time  of  tile 
hearing  Essair  was  fit,  willing  and  able  to  perform  this 

service  admitted  bv  the  Board  to  be  necessarv  and  there  is 

•/  * 

no  evidence  to  the  contrary,  nevertheless  no  dispositive  de¬ 
cision  was  made  upon  petitioner’s  application  but  such  was 
indefinitely  deferred. 

5975  8.  The  Board  erred  in  combining  Docket  206  with 

its  investigation  order  dated  March  29,  1943  becau.sb 
that  order  has  no  definite  bearing  on  Sec.  401  (d)  of  thb 
Act.  Sec.  401  (d)  of  the  Act  provides  that  the  Board  sha^l 
issue  a  certificate  of  public  convenience  and  necessity  au¬ 
thorizing  the  whole  or  any  part  of  the  transportation  coh¬ 
ered  by  an  application  if  it  finds  that  public  convenient 
and  necessity  require  the  transportation  and  that  the  ap¬ 
plicant  is  fit,  willing  and  able  to  perform  such  transporta¬ 
tion  properly  and  to  conform. to  the  provisions  of  the  Ac‘: 
and  the  rules,  regulations  and  requirements  of  the  Board. 
It  is  obvious  that  the  Board  order  dated  March  29,  1943 
was  not  issued  to  determine  the  public  convenience  anc 
necessity  of  the  route  sought  by  this  applicant  (which  coni 
venience  and  necessity  is  substantially  admitted  by  thd 
order,  p.  64)  nor  does  this  order  in  any  way  question  thd 
fitness,  willingness  or  ability  of  petitioner  to  perform  al| 
the  duties  required  under  a  certificate,  at  such  time  as  said1 
operation  shall  not  interfere  with  the  National  Defense. 

9.  The  Board  failed  to  realize  that  the  issuance  of  cer-l 
tificafe  to  petitioner  would  provide  factual  data  to  augment! 
theoretical  studies  resulting  from  its  order  of  March  29, 
1943. 

10.  The  Board  has  knowledge  of  record  that  no  exten¬ 
sive  airports  will  be  required  for  operation  of  Essair. 


11.  The  Board  has  knowledge  of  record  that  radio  beam 
will  not  be  required. 

12.  The  Board  erred  in  not  issuing  to  petitioner  a  tem¬ 
porary  certificate  at  least,  since  petitioner’s  application 
covers  both  a  temporary  certificate  and  a  permanent  cer¬ 
tificate  ;  a  permanent  certificate  to  become  operative  at  such 

time  as  is  consistent  with  war  requirements. 

5976  Upon  being  granted  reasonable  time  therefor,  peti¬ 
tioner  will  furnish  factual  data  and  details  in  sup¬ 
port  hereof. 

Respectfully  submitted, 

1  E.  J.  HOLT 

Vice-President,  Essair,  Inc. 
1245  Shoreham  Building 

Washington,  D.  C. 

June  11, 1943. 

Served  upon  the  following  by  dispatching  to  each  a  copy 
by  registered  mail  this  the  11th  day  of  June,  1943 : 

Terrell  C.  Drinkwater, 

Colorado  Nat’l  Bank  Bldg., 

Denver,  Colorado. 

Roger  J.  Whiteford, 

815  Fifteenth  St.,  N.  W., 

Washington,  D.  C. 

George  A.  Spater, 

25  Broadway, 

New  York  City. 

Hamilton  0.  Hale, 
t  420  Lexington  Avenue, 

New  York  City. 

John  Wanner, 

Public  Counsel, 

Civil  Aeronautics  Administration, 
Washington,  D.  C. 
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6001  Served:  Jun  30  1943 

At  a  session  of  the  Civil  Aeronautics  Board  held  at  i|s 
office  in  Washington,  D.  C.,  on  the  29th  day  of  June, 
1943.  j 

#**##*#**  !• 
Order  Granting  in  Part  and  Denying  in  Part  Petitions  for 
Rehearing,  Reargument  and  Reconsideration. 

Continental  Air  Lines,  Inc.,  Braniff  Airways,  Inc.,  an^l 
Essair,  Inc.,  applicants,  and  the  Cities  of  Lubbock,  Tex.,  anti 
Amarillo,  Tex.,  interveners,  having  filed  petitions  for  re¬ 
hearing,  reargument  and  reconsideration  of  the  Board’s 
final  order  and  opinion,  serial  order  No.  2265,  dated  May 
10,  1943,  in  the  above-entitled  proceeding;  and 
Braniff  Airways,  Inc.,  having  filed  motions  requesting 
consolidation  for  hearing  its  applications  Docket  Nos.  46^> 
and  505  with  that  portion  of  Docket  No.  193  involving  ser¬ 
vice  between  Amarillo  and  San  Antonio,  Texas,  and  between 
Amarillo  and  Houston,  Texas;  and 

The  Board,  upon  due  consideration  of  all  of  the  matters; 
set  forth  in  said  petitions,  finding  that  the  grounds  set 
forth  are  sufficient  to  justify  and  require  granting  in  part 
the  relief  requested: 

6002  It  Is  Ordered: 

1.  That  said  final  order  and  opinion  of  the  Board, 
insofar  as  they  denied  the  applications  of  Continental  Air 
Lines,  Inc.,  and  Braniff  Airways,  Inc.,  (Docket  Nos.  2-401- 
B-2  and  199,  respectively),  for  authority  to  engage  in  air 
transportation  between  El  Paso  and  San  Antonio,  Texas, 
be  and  they  are  reopened  for  reargument  and  reconsidera¬ 
tion  ;  and  that  Continental  Air  Lines,  Inc.,  and  Braniff  Air¬ 
ways,  Inc.,  be  afforded  an  opportunity  to  amend  such  appli¬ 
cations  to  request  authority  to  engage  in  temporary  as 
well  as  permanent  air  transportation  to  and  from  the  points 
requested  in  their  respective  applications;  and 
2.  That  such  order  and  opinion,  insofar  as  they  denied 
the  applications  of  Braniff  Airways,  Inc.,  Transcontinental 
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&  Western  Air,  Inc.,  and  Essair,  Inc.  (Docket  Nos.  193,  390 
and  206,  respectively)  for  authority  to  engage  in  air  trans¬ 
portation  between  Austin  and  Houston,  Texas,  be  and  the 
same  are  reopened  for  reconsideration  and  reargument; 
and 

3.  That  the  petitions  filed  by  Continental  Air  Lines,  Inc., 
Braniff  Airways,  Inc.,  and  Essair,  Inc.,  and  the  cities  of 
Lubbock  and  Amarillo,  Texas,  be  and  the  same  are  denied 
in  all  other  respects  but  the  denial  of  such  petitions  shall  be 
without  prejudice  to  the  opportunity  of  Continental  Air 
Lines,  Inc.,  Braniff  Airways,  Inc.,  and  Transcontinental  & 
Western  Air,  Inc.,  to  file  applications  for  local  service  in 
the  area  covered  by  the  application  of  Essair,  Inc.,  Docket 
NV  206.  which  vras  deferred  pending  the  Board’s  study  of 
“Local-Feeder-Pickup  Service”,  Docket  No.  857,  or  to  seek 
consolidation  of  such  applications  with  that  of  Essair, 
Inc. 

6003  4.  That  the  motions  of  Braniff  Airways,  Inc.,  that 

Docket  Nos.  469  and  505  be  consolidated  for  hearing 
with  that  portion  of  Docket  No.  193  involving  service  be¬ 
tween  Amarillo  and  San  Antonio,  Texas,  and  between  Ama¬ 
rillo  and  Houston,  Texas,  be  and  the  same  are  denied. 

Bv  the  Civil  Aeronautics  Board: 

* 

1  .  /s/  FRED  A.  TOOMBS 

(Seal)  Secretary 


257 


6006  Received  Jul  29  4:40  PM  ’43  Economic  Bureau, 
Civil  Aeronautics  Board 

Motion  of  Essair,  Inc.,  for  Immediate  Decision  on  Its  Appli¬ 
cation  Filed  in  March  1939  and  for  Reconsideration  and 
Clarification  of  Orders  Deferring  Decision  on  Said 
Application. 

The  Honorable,  The  Chairman  and  Members  of  the  Civ; 
Aeronautics  Board: 

Comes  now  the  applicant,  Essair,  Inc.,  being  a  corpora¬ 
tion  organized  and  existing  under  the  laws  of  the  State  of 
Texas,  by  its  Vice  President,  and  in  moving  for  an  early 
decision,  invites  the  attention  of  the  Chairman  and  Mem¬ 
bers  of  the  Civl  Aeronautics  Board  (hereinafter  referred 
to  as  the  Board),  to  the  fact: 

1.  That  the  application  in  this  case  for  either  a  per¬ 
manent  or  temporary  certificate  of  public  convenience  ana 
necessity,  was  filed  in  this  case  in  March,  1939;  that  n<|> 
order  or  decision  by  the  Board  has  been  entered  thereon 
notwithstanding  that  Section  401(c)  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  provides  that  “such 
application  shall  be  set  for  public  hearing,  and  the  Author¬ 
ity  shall  dispose  of  such  application  as  speedily  as 
possible ;”  that  the  public  hearing  on  the  application  has 
been  held  by  representatives  of  the  Board  approximately 
two  years  ago;  and  that  the  Board  decided  in  its  opinion 
of  May  10,  1943,  as  to  a  part  of  the  route  covered  in  said 
application  that: 

“Manifestly,  the  intermediate  cities  of  Lubbock,  San 
Angelo  and  Brownwood,  which  are  without  scheduled  air¬ 
line  service  in  an  area  where  distances  from  principal 
trade  centers  are  great,  are  entitled  to  the  benefits  of 

6007  that  mode  of  transportation.  A  route  such  as  pro¬ 
posed  by  Essair  would  be  predominantly  local  in 

character,  connecting  these  cities  and  territory  which  would 
be  served  by  Essair,  appears  to  provide  a  territory  ideally 
suited  to  the  development  of  a  service  devoted  to  local  short- 
haul  traffic.” 
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2.  That  Section  401  (d)  (1)  of  the  aforesaid  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  provides  that  the  Civil 
Aeronautics  Authority,  now  the  Civil  Aeronautics  Board: 
1  “  *  *  shall  issue  a  certificate  authorizing  the  whole  or  any 
part  of  the  transportation  covered  by  the  application,  if  it 
finds  that  the  applicant  is  fit,  willing,  and  able  to  perform 
such  transportation  properly,  and  to  conform  to  the  pro¬ 
visions  of  this  Act  and  the  rules,  regulations,  and  require¬ 
ments  of  the  Authority  hereunder,  and  that  such 
transportation  is  required  by  the  public  convenience  and 
necessity;  otherwise  such  application  shall  be  denied.’ ’ 

“(2)  In  the  case  of  an  application  for  a  certificate  to 
engage  in  temporary  air  transportation,  the  Authority  may 
issue  a  certificate  authorizing  the  w’hole  or  any  part  thereof 
for  such  limited  periods  as  may  be  required  by  the  public 
convenience  and  necessity,  if  it  finds  that  the  applicant  is 
fit,  willing  and  able  properly  to  perform  such  transpor¬ 
tation  and  to  conform  to  the  provisions  of  the  Authority 
hereunder.” 

3.  That  while  the  application  by  Essair,  Inc.,  for  a  tem¬ 
porary  or  permanent  certificate  of  public  convenience  and 
necessity  wTas  filed  in  March,  1939,  for  the  purpose  of 
establishing  the  first,  or  among  the  first  pickup,  feeder 
lines,  thus  furnishing  air-transportation  to  smaller  com¬ 
munities  which  could  not  afford,  or  justify  the  construction 
of  large  and  expnsive  airports  required  for  use  by  larger 
airships  operating  on  the  larger  airlines  engaged  in  trans¬ 
continental  or  other  long  flights,  it  was  not  taken  up  for 
hearing  of  evidence  until  1940,  and  it  was  not  until  the 
autumn  of  1941  that  the  case  was  called  for  argument 
before  the  Board. 

During  this  delay  period  of  some  two  years,  large  airline 
transportation  companies,  whose  equipment  was,  and  is, 
too  large  for  use  on  the  airports  available  at  a  number  of 
the  landing  fields  at  the  intermediate  stations  named  in  the 
Essair  application,  became  interested  in  the  route  for  which 
Essair  had  filed  its  application,  but  such  interest  was  only 
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for  the  purpose  of  establishing  feeder  lines  of  their 
6008  own,  using  equipment  approximating  in  size  that 
used  by  Essair,  in  pioneering  the  route  or  for  the 
purpose  of  making  a  part  of  their  existing  routes,  trans- 
eontinental  or  otherwise,  certain  parts  of  the  route  named 
in  the  Essair  application. 

However,  decision  after  the  argument  in  1941  had  not 
been  rendered  on  March  29, 1943,  or  after  delay  of  approxi¬ 
mately  1.5  years,  when  the  Board  entered  its  order  of  that 
date  styled  “  Local-Feeder-Pickup  Air  Service  Investiga¬ 
tion”  apparently  as  an  afterthought  pertaining  to  the 
Essair  application,  and  combined  that  order  with  Docket 
206,  under  which  the  Essair  application  had  been  con¬ 
sidered  after  it  was  filed  in  March,  1939,  and  with  which  it 
had  no  definite  connection.  As  above  stated,  Essair  had 
pioneered  the  route  for  which  it  had  made  application  fcr 
a  certificate  of  public  convenience  and  necessity  and  had 
done  so  as  a  new  and  independent  air-carrier  engaged  in  a 
‘‘local-pickup-feeder-service.”  The  application  of  Essair 
might  well  have  been  approved  for  a  temporary  certificate, 
and  its  experience  on  the  route  would  have  been  most 
helpful  in  connection  with  the  theoretical  data  obtained  as 
a  result  of  the  Board’s  order  for  an  investigation  of 
possible  extension  of  air-transportation  services  to  smaller 
communities. 

Having  dragged  along  for  some  four  years  the  applica¬ 
tion  of  Essair,  the  order  dated  May  10,  1943,  by  the  Board 
in  a  consolidated  number  of  dockets,  including  the  docket 
of  the  Essair  application,  stated  with  respect  to  said  Essair 
application  that: 

“‘It  is  Further  Ordered  That  decision  upon  the  appli¬ 
cation  of  Essair,  Inc.,  be  deferred  and  that  the  proceeding 
initiated  by  the  Board  with  respect  to  Brownwood,  Tex., 
Docket  No.  509,  be  deferred  with  respect  to  the  application 
of  Essair,  Inc.,  and  dismissed  with  respect  to  the  appli¬ 
cations  of  Braniff  Airways,  Inc.,  and  Transcontinental  anc 
Western  Air,  Inc.” 
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4.  That  Essair,  Inc.,  filed  a  petition  on  June  11,  1943, 
with  the  Board  for  rehearing,  reargument  and  reconsider¬ 
ation  of  that  part  of  the  aforesaid  order  of  May  10,  1943, 
for  reasons  as  follows: 

6009  “1.  The  Board  failed  to  consult  the  CAA  file  of 
transport  equipment  in  the  hands  of  private  owners ; 
the  record  shows  that  petitioner  would  require  but  2  such 
transports  under  permanent  operations  for  one  daily  round 
trip  as  discussed  in  the  Board’s  order  No.  2265  and  it  is 
a  matter  of  judicial  knowledge  to  the  Board  that  CAA 
records  show  that  in  excess  of  12  such  transports  are  avail¬ 
able. 

“2.  The  Board  failed  to  conform  to  its  policy  and  pur¬ 
pose  indicated  in  its  reply  to  Senate  Resolution  228:  that 
it  would  foster  development  of  feeder  air-lines. 

“3.  The  Board  failed  to  render  a  decision  on  Docket  206 
and  in  so  failing  it  has  discriminated  against  Essair;  the 
Board’s  order  is  merely  a  deferment  of  Essair ’s  applica¬ 
tion,  whereas  the  order  makes  a  present  definite  decision 
upon  the  application  of  each  ‘‘grandfather”  applicant  in 
the  consolidated  proceeding. 

“4.  The  Board  failed  to  render  its  decisions  with  reason¬ 
able  promptness  on  petitioner’s  application;  there  is 
nothing  in  the  Act  to  justify  in  this  case  a  lapse  of  over  4 
years  between  the  filing  of  the  application  and  the  Board’s 
decision ;  nor  does  the  procedure  of  withdrawing  petitioner ’s 
application,  years  old,  from  one  proceeding  and  deferring 
disposition  of  it  pending  a  last-minute  survey  accord  with 
the  spirit  and  purpose  of  the  Act. 

“5.  The  Board  failed  to  issue  a  certificate,  and,  if  need, 
be,  hold  it  inoperative ;  the  Board  failed  to  consider  single- 
engined  operation  for  property  and  mail,  or  for  property, 
mail  and  persons ;  failed  to  note  Exhibit  E-2  giving  the  cost 
of  single-engine  operation  of  7^  airplane  mile,  not 
including  depreciation;  failed  to  note  that  petitioner  con¬ 
ducted  safe  operations  with  single-engine  equipment. 
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“6.  The  Board  failed  to  follow  uniformly  its  order  of 
August  29, 1942,  in  which  it  stated  that  hearings  completed 
before  December  12,  1941,  would  be  carried  to  completion: 
the  Board  followed  the  order  with  respect  to  all  applicants 
in  this  consolidated  proceeding  other  than  petitioner. 

“7.  The  Board  erred  in  not  issuing  a  certificate  to 
petitioner  because  order  2265  (p.  64)  stated  that  Lubbock, 
San  Angelo,  and  Brownwood  “are  entitled  to  that  mode 
(air)  of  transportation”  and  recognized  no  need  of  Austin- 
Houston  direct  air  service;  and  while  the  order  in  no  way 
intimated  that  Essair  was  not  fit,  willing  and  able  to  per¬ 
form  the  required  service,  and  the  record  shows  that  at  the 
time  of  the  hearing  Essair  was  fit,  willing  and  able  to  per¬ 
form  this  service  admitted  by  the  Board  to  be  necessary 
and  there  is  no  evidence  to  the  contrary,  nevertheless  no 
disposition  decision  was  made  upon  petitioner’s  application 
but  such  was  indefinitely  deferred. 

“8.  The  Board  erred  in  combining  Docket  206  with  its 
investigation  order  dated  March  29, 1943  because  that  order 
has  no  definite  bearing  on  Sec.  401  (d)  of  the  Act.  Sec. 
401  (d)  of  the  Act  provides  that  the  Board  shall  issue  a 
certificate  of  public  convenience  and  necessity 
6010  “authorizing  the  whole  or  any  part  of  the  transpor¬ 
tation  covered  by  an  application  if  it  finds  that  public 
convenience  and  necessity  require  the  transportation  and 
that  the  applicant  is  fit,  willing  and  able  to  perform  such 
transportation  properly  and  to  conform  to  the  provisions  of 
the  Act  and  the  rules,  regulations  and  requirements  of  the 
Board.  It  is  obvious  that  the  Board  order  dated  March  29, 
1943,  was  not  issued  to  determine  the  public  convenience 
and  necessity  of  the  route  sought  by  this  applicant 
(which  convenience  and  necessity  is  substantially  admitted 
by  the  order,  p.  64)  nor  does  this  order  in  any  way  question 
the  fitness,  willingness  or  ability  of  petitioner  to  perform 
all  the  duties  required  under  a  certificate,  at  such  time  as 
said  operation  shall  not  interfere  with  the  National 
Defense. 
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“9.  The  Board  failed  to  realize  that  the  issuance  of  cer¬ 
tificate  to  petitioner  would  provide  factual  data  to  augment 
theoretical  studies  resulting  from  its  order  of  March  29, 
1943. 

“10.  The  Board  has  knowledge  of  record  that  on  exten¬ 
sive  airports  will  be  required  for  operation  of  Essair. 

“11.  The  Board  has  knowledge  of  record  that  radio  beam 
will  not  be  required. 

“12.  The  Board  erred  in  not  issuing  to  petitioner  a 
temporary  certificate  at  least,  since  petitioner’s  application 
covers  both  at  temporary  certificate  and  a  permanent  cer¬ 
tificate  ;  a  permanent  certificate  to  become  operative  at  such 
time  as  is  consistent  with  war  requirements. 

“Upon  being  granted  reasonable  time  therefor,  peti¬ 
tioner  will  furnish  factual  data  and  details  in  support 
hereof.” 

5.  That  others,  also  having  filed  petitions  for  rehearing, 
reargument,  and  reconsideration  of  the  Board’s  order  of 
May  10,  1943,  the  Board  entered  another  order,  No.  2330, 
dated  June  29,  1943,  which,  in  so  far  as  it  immediately 
applied  to  Essair,  is  as  follows: 

“2.  That  such  order  and  opinion,  insofar  as  they  denied 
the  applications  of  Braniff  Airways,  Inc.,  Transcontinental 
&  Western  Air,  Inc.,  and  Essair,  Inc.,  (Dockets  Nos.  193, 
390  and  206  respectively)  for  authority  to  engage  in  air 
transportation  between  Austin  and  Houston,  Texas,  be  and 
the  same  are  reopened  for  reconsideration  and  reargu¬ 
ment.” 

“3.  That  the  petitions  filed  by  Continental  Air  Lines, 
Inc.,  Braniff  Airways,  Inc.,  and  Essair  Inc.,  and  the  cities 
of  Lubbock  and  Amarillo,  Texas,  be  and  the  same  are 
denied  in  all  other  respects  but  the  denial  of  such  petitions 
shall  be  without  prejudice  to  the  opportunity  of  Contin¬ 
ental  Air  Lines,  Inc.,  Braniff  Airways,  Inc.,  and 
6011  Transcontinental  &  Western  Air,  Inc.,  “to  file 
applications  for  local  service  in  the  area  covered  by 
the  application  of  Essair,  Inc.,  Docket  No.  206,  which  was 
deferred  pending  the  Board’s  study  of  ‘local-Feeder- 
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Pickup  Service  ’,  Docket  No.  857,  or  to  seek  consolidation 
of  such  applications  with  that  of  Essair,  Inc.” 

That  it  is  apparent  from  these  terms  of  the  order  of 
May  10,  1943,  that  the  Board  did  not  deny  or  grant  the 
application  of  Essair,  Inc.,  to  any  extent  whatever  and  thus 
there  was  no  denial  of  Essair ’s  application  to  be  reopened, 
as  stated  in  the  above  quoted  paragraph  2  of  the  Board’s 
order  of  June  29,  1943,  also  that  paragraph  3  above  quoted 
from  the  order  of  June  29,  1943,  is  highly  prejudicial  to 
Essair  in  permitting  the  named  companies  to  file  applica¬ 
tions  for  the  same  route  wrhich  it  had  pioneered  and  for 
which  it  had  applied  for  a  temporary  or  permanent  certifi¬ 
cate — order  or  decision  on  which  then  had  been  delayed 
by  the  Board  for  more  than  four  years. 

6.  That  in  addition  to  the  unreasonable  and  prejudicial 
delay  of  the  Board  caused  by  its  deferring  in  its  order  and 
decision  Serial  No.  2265,  dated  May  10,  1943,  an  order  and 
decision  on  Essair ’s  application  filed  in  March  1939,  and 
the  errors  made  in  the  Board’s  order  No.  2230,  dated 
June  29, 1943,  concerning  the  Essair  application,  the  Board 
in  the  latter  order  issued  a  blanket  invitation  to  Braniff 
Airway,  Inc.,  and  two  other  air-carriers  to  either  file  their 
own  applications  for  substantially  the  route  covered  by  the 
Essair  application  or  file  petitions  to  intervene  in  the  pro¬ 
ceedings  involving  such  application  by  Essair — such 
blanket  invitation  being  contrary  to  the  intent  and  purposes 
of  the  Civil  Aeronautics  Act  of  1938,  as  amended  to  en¬ 
courage  competition  in  air-transportation  instead  of 
festering  monopoly  as  would  result  by  the  allowance  of 
certificates  of  public  convenience  and  necessity  to  any  of 
the  three  large  air-transportation  companies  to  which  the 
invitation  was  extended. 

6012  7.  That  in  a  report  dated  May  8,  1942,  signed  by 

the  Chairman  and  members  of  the  Civil  Aeronautics 
Board  to  the  United  States  Senate,  in  response  to  Senate 
Resolution  No.  228,  77th  Congress,  inquiring,  among  other 
things,  as  to  the  “steps  the  Board  contemplated  taking 
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with  respect  to  the  issuance,  under  Section  401  of  the  Civil 
Aeronautics  Act  of  1938,  of  certificates  to  air  carriers  who 

i 

were  not  engaged  in  air  transportation  on  the  date  of 
enactment  of  such  Act,”  it  was  unanimously  stated  by  the 
said  Board,  among  other  things,  that: 

“In  this  rapidly  growing  industry  there  should  and  will 
be  continuing  opportunities  for  the  services  of  new  oper¬ 
ators  where  proper  showing  is  made  in  conformity  with 
the  standards  set  forth  in  the  Act.  *  *  *  It  is  only 
required  that  there  be  no  uneconomical,  mushroom-like 
growth  and  that  there  be  no  wasteful  competition,  factors 
which  are  inconsistent  with  the  requisite  showing  of  public 
convenience  and  necessity. 

“The  Board  feels  that  the  air-transport  industry  is  still 
young,  that  it  is  at  the  threshhold  of  vast  development. 
*  •  *  There  are  the  possibilities  of  feeder  and  other  special 
services  for  hundreds  of  small  communities.  When  the 
equipment  and  facilities  are  available,  the  Board  is  pre¬ 
pared  to  foster  the  expansion  of  the  air-transportation 
system  and  its  services  into  every  field  justifiable  under  the 
Act. 

“In  this  development  and  expansion  which  is  certain  to 
take  place,  new  carriers  with  fresh  enterprise  and  capital 
will  undoubtedly  seek  to  play  a  prominent  part.  One  of  the 
mandates  to  the  Board  is  to  ‘promote  competition  to  the 
extent  necessary  to  assure  the  sound  development  of  an 
air-transportation  system.  ’  Such  of  those  new  carriers  as 
meet  statutory  requirements  of  being  ‘fit,  willing  and  able,’ 
and  who  can  best  serve  the  public  need,  will,  by  authority 
and  encouragement  of  the  Board,  find  their  place  in  the 
air-transportation  system,  if  the  services  they  seek  to  per¬ 
form  are  required  by  the  public  convenience  and  necessity.” 

8.  That  it  is  apparent  from  the  record  concerning  this 
application  filed  in  March,  1939,  by  Essair,  the  Board  is 
not  encouraging  this  new  carrier,  Essair;  on  the  contrary, 
the  Board  has  sought,  and  is  now  seeking  to  discourage  it 
(a)  by  neglecting  and  refusing  for  more  than  four  years  to 
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decide  the  Essair  application  and  deferring  decision 
thereon  from  time  to  time;  (b)  denying  for  more  than  foiir 
years  air-transportation  facilities  to  cities  named  in  the 
application  of  Essair,  which  the  Board  itself  has 
6013  found  and  determined  “are  entitled  to  the  benefits  of 
that  mode  of  transportation’ ’  and  (c)  by  formally 
inviting  and  encouraging  the  Braniff  Airways,  Inc.,  and 
two  other  air-carriers  to  either  file  applications  for  tem|- 
porary  certificates  of  convenience  and  necessity  to  serv^ 
some  or  all  of  the  cities  named  in  the  application  filed  by 
Essair,  or  to  file  an  application  to  intervene  in  the  applicaL 
tion  filed  by  Essair. 


Under  date  of  July  17,  1943,  Braniff  Airways,  Inc.i 
accepted  such  invitation  extended  by  the  Board  and  filed 
an  application,  given  Docket  No.  943,  for  a  temporary  or 
permanent  certificate  of  public  convenience  and  necessity 
to  operate  an  airline  for  the  transportation  of  passenger^ 
and  property  between  Amarillo  and  San  Antonio  and  be¬ 
tween  Amarillo  and  Houston,  via  the  intermediate  points 
of  Lubbock,  Big  Spring,  San  Angelo,  Abilene,  Brownwood 
and  Austin,  Texas — being  points  or  places  named  in  the 
application  filed  in  March,  1939,  by  Essair.  The  Braniff 
Airways,  Inc.,  has  stated  in  this  application  filed  July  17, 1 
1943,  that  it:  I 

“  *  *  *  intends  to  use  in  the  proposed  service  suitable 
small  equipment  of  approximately  10  passengers  capacity,  | 
which  will  be  able  to  utilize  smaller  airports  and  will  not 
require  such  extensive  facilities  as  would  Douglas  DC-3 
aircraft.  *  *  *  ” 

this  being  the  type  of  equipment  which  Essair,  Inc.,  used 
in  pioneering  the  routes  named  in  its  said  application.  By 
such  invitation  issued  by  the  Board  and  by  its  acceptance 
by  Braniff  Airways,  Inc.,  the  Board  would  eliminate  Essair 
entirely  from  the  picture,  and  this  in  addition  to  the 
statement  in  the  order  of  June  29,  1943,  which  permits 
reopening  and  reargument  of  the  denial  contained  in  the 
order  of  May  10,  1943,  of  the  applications  filed  by  Braniff 


Airways  Inc.,  and  Transcontinental  &  Western  Air,  Inc., 
to  certificates  for  the  routes  between  Houston  and  Austin, 
Texas,  as  not  being  required  by  public  convenience  and 
necessity. 

9.  That  as  found  and  set  forth  by  the  Board  in  its 
6014  opinion  or  decision  accompanying  its  Order  Serial 
No.  2265,  dated  May  10, 1943,  Essair,  Inc.,  pioneered 
'the  route  covered  by  its  application  filed  in  March,  1939, 
for  a  temporary  or  permanent  certificate  of  convenience 
and  necessity,  commencing  to  transport  passengers  and 
property  over  the  said  route  in  February  1939  between 
Houston  and  Amarillo  via  Austin,  San  Angelo,  Big  Spring 
and  Lubbock,  Texas,  and  continued  to  operate  the  said 
route  in  whole  or  in  part  until  July,  1939,  when  operations 
were  discontinued  because  of  the  delay  of  the  Board  in 
acting  upon  the  aforesaid  application  filed  in  March  1939, 
1  and  not  being  authorized  by  law  to  continue  to  operate 
without  such  certificate.  Essair  is  “fit,  willing  and  able”  to 
operate  an  airline  for  passengers  and  property  over  the 
said  air-route  and  has  continued  to  be  “fit,  willing  and 
able”  since  March,  1939,  when  its  applications  was  filed. 

10.  That  Essair,  Inc.,  believes  and  it  is,  therefore,  averred 
that  the  course  of  action  or  non-action  by  the  Board  in  its 
failure  to  enter  on  the  application  filed  by  Essair  in  March, 

1 1939,  any  definite  decision  or  order,  as  contemplated  by 
Section  1006  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended,  is  wholly  contrary  to  both  the  letter  and  the  spirit 
of  the  said  Civil  Aeronautics  Act.  However,  Essair,  Inc., 
will  refrain  for  a  reasonable  length  of  time  in  pursuing  any 
other  legal  remedies  it  may  have  so  as  to  give  the  Board 
:  a  further  opportunity  to  enter  such  definite  decision  or 
i  order  as  the  statute  contemplates  and  requires  shall  be 
|  entered  on  an  application  “as  speedily  as  possible”  after 
such  application  is  filed. 

11.  Wherefore,  Essair  now  respectfully  moves  or  peti- 
•  tions  the  Board  to  enter  forthwith  such  an  order  on  the 
!  application  filed  in  March,  1939,  as  is  contemplated  by  the 
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said  Section  1006  of  the  Civil  Aeronautics  Act  of 
6015  1938,  as  amended,  and  to  clarify  and  correct  the 
order  entered  by  the  Board  on  June  29,  1943,  in  sp 
far  as  it  pertains  to  Essair. 

Respectfully  submitted, 

Essair,  Inc., 

By:  E.  Y.  Holt, 

Vice  President. 


1245  Shoreham  Building 
Washington,  D.  C. 


0.  R.  McGuire, 

504-512  Southern  Building, 
Washington,  D.  C., 
Attorney  for  Essair ,  Inc. 


District  of  Columbia  :  ss 


E.  Y.  Holt,  being  first  duly  sworn,  deposes  and  says  that 
he  is  Vice  President  of  Essair,  Inc.,  and  as  such  duly 
authorized  to  sign  the  foregoing  motion,  or  petition;  that 
he  has  read  the  same  by  him  subscribed;  that  the  facts 
therein  stated  he  knows  to  be  true  and  correct  and  that  the 
facts  stated  upon  information  and  belief  are  believed  to  be 
true  and  correct ;  that  he  intends  and  desires  that  in  grant¬ 
ing  or  denying  the  relief,  rights  and  privileges  herein 
applied  for,  the  Civil  Aeronautics  Board  shall  place  full 
and  complete  reliance  on  the  accuracy  of  each  and  every 
statement  therein  contained;  and  that  in  his  opinion  the 
motion  or  petition  does  not  omit  to  state  any  facts  known 
to  him  which  would  be  deemed  by  the  Board  to  be  of 
importance  to  it  in  reaching  its  determinations  in  con¬ 
nection  therewith. 

E.  Y.  Holt. 

Subscribed  and  sworn  to  before  me  this  July  Twenty- 
Ninth,  1943. 

Therese  M.  T angora, 

Notary  Public. 

My  commission  expires  January  14,  1946. 
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6016  Received  Jul.  29,  ’43,  4:40  P.  M. 

Economic  Bureau,  Civil  Aeronautics  Board. 

Law  Offices,  O.  R.  McGuire 
Southern  Building,  Washington,  D.  C. 

Law  Offices,  0.  R.  McGuire,  Southern  Building,  Wash¬ 
ington,  D.  C. 

Civil  Aeronautics  Board, 

Department  of  Commerce  Building, 

Washington,  D.  C. 

Gentlemen : 

Re:  Motion  or  Petition  of  Essair,  Inc.,  in  Docket  No.  206. 

You  are  hereby  advised  that  a  copy  of  the  above-named 
and  hereto  attached  Motion  or  Petition  has  been  served 
upon  the  following  by  dispatching  to  each  a  copy  by  reg¬ 
istered  mail  this  July  29,  1943 : 

Terrell  C.  Drinkwater, 

Colorado  National  Bank  Building, 
Denver,  Colorado. 

Roger  J.  Whiteford, 

815  Fifteenth  St.,  N.  W. 
Washington,  D.  C. 

George  A.  Spater, 

25  Broadway, 

New  York,  N.  Y. 

Hamilton  O.  Hale, 

420  Lexington  Avenue, 

New  York,  N.  Y. 

John  Wanner, 

Public  Counsel, 

Civil  Aeronautics  Administration, 
Washington,  D.  C. 

Respectfully, 

O.  R.  McGuire, 

Attorney  for  Essair ,  Inc . 
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6017  Received  Jul.  29,  ’43,  4:57  P.  M.,  Economic  Bureau, 
Civil  Aeronautics  Board. 

Power  of  Attorney 

To  Whom  These  Presents  May  Come,  Greetings: 

Be  it  known  that  on  this  the  29th  day  of  July,  1943, 
Essair,  Inc.,  being  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Texas  does  hereby  appoint, 
designate,  and  constitute  Col.  0.  R.  McGuire,  504-512 
Southern  Building,  Washington,  D.  C.,  its  true  and  lawfpl 
attorney  to  represent  it  before  the  Civil  Aeronautics  Boarjl, 
the  courts  or  any  Committee  of  the  Congress  in  the  matter 
of  its  application  filed  in  March,  1939,  with  the  Civil  Aero¬ 
nautics  Board  for  a  certificate  of  convenience  and  necessity 
to  operate  a  certain  airline  in  the  State  of  Texas  and  whidh 
application  has  been  given  Docket  No.  206  by  the  Civ^l 
Aeronautics  Board,  giving  and  granting  to  the  said  0. 
McGuire  full  power  and  authority  to  sign  any  papers  oil 
documents  or  to  do  anything  necessary  and  desirable  in  tty 
premises  to  the  same  extent  as  if  Essair,  Inc.,  were 
natural  person  and  present  at  the  doing  thereof. 

I 

Essair,  Inc. 

By:  E.  Y.  Holt,  I 

Vice  President. 

6018  Served:  Aug.  7,  1943. 

At  a  session  of  the  Civil  Aeronautics  Board  held 
at  its  office  in  Washington,  D.  C.  on  the  5th  day  of  August 
1943. 


•  •##•••••• 

Order. 

Essair,  Inc.,  having  filed  a  motion  requesting  an  imme¬ 
diate  decision  on  its  application  in  the  above-entitled  con¬ 
solidated  proceeding  and  requesting  reconsideration  of  the 
Board’s  order  and  opinion  dated  May  10, 1943,  in  said  pro¬ 
ceeding,  insofar  as  said  order  deferred  decision  upon  the 
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application  of  Essair,  Inc.,  Docket  No.  206,  and  for  recon¬ 
sideration  and  clarification  of  the  Board’s  order  dated 
June  29,  1943,  in  the  above-entitled  consolidated  proceed¬ 
ing,  insofar  as  said  order  denied  rehearing,  reargument, 
and  reconsideration  of  the  Board’s  order  and  decision  of 
May  10,  1943,  in  Docket  No.  206 : 

It  Is  Ordered  That  the  Board ’s  order  and  opinion  of  May 
10,  1943,  in  the  above-entitled  consolidated  proceeding, 
insofar  as  it  deferred  decision  upon  the  application  of 
Essair,  Inc.,  Docket  No.  206,  be  reopened  for  reconsider¬ 
ation  and  reargument. 


By  the  Civil  Aeronautics  Board: 


I 

i 

(seal) 


/s/  Feed  A.  Toombs 
Fred  A.  Toombs, 
Secretary. 


6019  Order 

Registered : 

1  Continental  Air  Lines,  Inc.,  Municipal  Air  Lines,  Inc., 
Municipal  Airport,  Denver,  Colo. 

1  Braniff  Airways,  Inc.,  Love  Field,  Dallas,  9,  Texas 
Essair,  Inc.,  Republic  Bank  Bldg.,  Dallas,  Texas 
Transcontinental  &  Western  Air,  Inc.,  101  W.  11th  St., 
Kansas  City,  Mo. 

American  Airlines,  Inc.,  100  E.  42nd  St.,  New  York,  17, 
New  York 

The  Honorable  Mayor  of  Lubbock,  Lubbock,  Texas 
The  Honorable  Mayor  of  Amarillo,  Amarillo,  Texas 
1  The  Honorable  Mayor  of  Brownswood,  Brownswood, 
Texas 

The  Honorable  Mayor  of  Ft.  Worth,  Ft.  Worth,  Texas 
'  The  Honorable  Mayor  of  Dallas,  Dallas,  Texas 
1  The  Honorable  Mayor  of  Laredo,  Laredo,  Texas 

The  Honorable  Mayor  of  Ft.  Stockton,  Ft.  Stockton, 
Texas 
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The  Honorable  Mayor  of  Pecos,  Pecos,  Texas 
The  Honorable  Mayor  of  Denver,  Denver,  Colorado 
The  Honorable  Mayor  of  Oklahoma  City,  Oklahoma  Citly, 
Okla. 

Regular : 

Mr.  Terrell  C.  Drinkwater,  Colorado  National  Baqk 
Bldg.,  Denver,  Colo,  air  mail 
Mr.  Robert  H.  Purcell,  Municipal  Air  Terminal,  Denvet, 
Colo.  AIR  MAIL 

Mr.  Claude  G.  Adams,  Braniff  Airways,  Love  Field, 
Dallas,  9,  Texas 

Mr.  Gerald  P.  O’Grady,  815  15th  St.,  N.  W.,  Washington, 
D.  C. 

Col.  0.  R.  McGuire,  Southern  Building,  Washington, 
D.  C. 

Mr.  George  A.  Spater,  Chadbourne,  Wallace,  Parke 
Whiteside,  25  Broadway,  New  York,  4,  New  York 
Mr.  Clarence  Fleming,  709  International  Bldg.,  1319  If 
St.,  N.  W.,  Washington,  D.  C. 

Mr.  Wm.  J.  Harnisch,  Chadbourne,  Wallace,  Parke 
Whiteside,  514  Investment  Bldg.,  Washington,  D.  C. 

Mr.  E.  Lee  Talman,  101  W.  11th  St,  Kansas  City,  Mo., 

AIR  MAIL 

Mr.  Hamilton  0.  Hale,  420  Lexington  Ave.,  New 
6020  York,  17,  New  York 

The  Honorable  Gene  Worley,  Bouse  Office  Build¬ 
ing,  Washington,  D.  C. 

The  Honorable  Milton  H.  West,  House  Office  Bldg., 
Washington,  D.  C. 

The  Honorable  Clyde  Tingley,  Mayor  of  Albuquerque, 
New  Mexico 

The  Honorable  Bob  Poague,  House  Office  Bldg.,  Wash¬ 
ington,  D.  C. 

The  Honorable  George  H.  Mahon,  House  Office  Bldg., 
Washington,  D.  C. 

The  Honorable  Lawrence  Lewis,  House  Office  Bldg., 
Washington,  D.  C. 
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The  Honorable  Lyndon  Johnson,  New  House  Office  Bldg., 
Washington,  D.  C. 

The  Honorable  Joseph  A.  Jenkins,  Mayor  of  City  of 
Amarillo,  Texas 

The  Honorable  Antonio  M.  Fernandez,  House  Office 
Bldg.,  Washington,  D.  C. 

The  Honorable  John  J.  Dempsey,  Office  of  Governor, 
Santa  Fe,  New  Mexico 

The  Honorable  W.  Lee  O’Daniel,  Senate  Office  Bldg., 
Washington,  D.  C. 

The  Honorable  Tom  Connally,  Senate  Office  Bldg.,  Wash¬ 
ington,  D.  C. 

1  The  Honorable  Dennis  Chavez,  Senate  Office  Bldg., 
Washington,  D.  C. 

The  Honorable  Clinton  P.  Anderson,  House  Office  Bldg., 
AVashington,  D.  C. 

Mr.  W.  N.  Blanton,  General  Mgr.  Chamber  of  Commerce, 
Houston,  Texas 

Mr.  John  A.  Cissel,  Jr.,  Hawthorne  Flying  Service, 
Charleston,  S.  C. 

Mr.  J.  C.  Deal,  Board  of  City  Development,  San  Angelo, 
Texas 

Mr.  Harry  S.  Dickinson,  Denver  City  Chamber  of  Com¬ 
merce 

Mr.  Richard  Furman,  Mgr.  Chamber  of  Commerce, 
Laredo,  Texas 

Mr.  J.  H.  Greene,  Big  Spring,  Texas 

Mr.  Merle  Gruver,  Abilene  Chamber  of  Commerce, 
Abilene,  Texas 

Mr.  William  Holden,  Exec.  V.  Pres.,  Ft.  Worth  Chamber 
of  Commerce,  Ft.  Worth,  Texas 

Mr.  Beauford,  Jester,  Railroad,  Comm,  of  Texas,  Austin, 
Texas 

Mr.  Howell  Jones,  Asst.  Gen.  Mgr.  Chamber  of  Com¬ 
merce,  San  Antonio,  Texas 

Mr.  Elmer  Leighton,  International  Flying  School,  Laredo, 
Texas 
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Mr.  Maury  Maverick,  Wardman  Park  Hotel,  Washmg- 
ton,  D.  C. 

Mr.  John  D.  McMurray,  Jr.,  1923  Republic  Bank  Bld£., 
Dallas,  Texas 

Mr.  Victor  L.  Minter,  Carlsbad  Chamber  of  Commerce, 
Carlsbad,  New  Mexico 

Mr.  J.  C.  Netts,  Chamber  of  Commerce,  Del  Rio,  Texas 

Mr.  E.  Byron  Singleton,  Atty.  for  City  of  Amarillo,  Ama¬ 
rillo,  Texas 

Mr.  Robert  F.  Six,  Continental  Air  Lines,  Inc.,  Municipal 
Airport,  Denver,  Colo. 

Mr.  M.  L.  Swinehart,  Chamber  of  Commerce,  Pecos, 
Texas 

Mr.  Finn  Watson,  Hobbs  Chamber  of  Commerce,  Hobb^, 
New  Mexico 
Special  Messenger : 

Smith  W.  Purdum,  Post  Office  Dept.,  Washington,  D.  tfj. 

Roy  Martin,  Post  Office  Dept.,  Washington,  D.  C. 

Wm.  O’Brien,  Post  Office  Dept.,  Washington,  D.  C. 


6021  Served :  Aug  13  1943 

At  a  session  of  the  Civil  Aeronautics  Board  held  at  its  of¬ 
fice  in  Washington,  D.  C.,  on  the  10th  day  of  August 
1943. 


Order 

The  Board  having  on  May  10,  1943,  denied  the  applica¬ 
tion  of  Braniff  Airways,  Inc.,  Docket  No.  199,  for  authority 
to  engage  in  permanent  air  transportation  between  El  Paso 
and  San  Antonio,  Texas,  via  Marfa,  Uvalde,  and  Del  Rio, 
Texas,  without  prejudice  to  the  filing  of  an  application  to 
engage  in  temporary  air  transportation  between  these 
points;  and 

The  Board  having  on  the  same  date  denied  the  applica  ¬ 
tion  of  Continental  Air  Lines,  Inc.,  Docket  No.  2-401-B-2, 
for  authority  to  engage  in  air  transportation  between  El 
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Paso  and  San  Antonio,  Texas,  via  Hobbs,  N.  Mex.,  Midland, 
Big  Springs,  and  San  Angelo,  Texas ;  and 

Braniff  Airways,  Inc.,  having  on  May  28,  1943,  filed  an 
application,  Docket  No.  906,  for  authority  to  engage  in 
temporary  or  permanent  air  transportation  between  El 
Paso  and  San  Antonio,  Texas,  via  Marfa,  Uvalde,  and  Del 
Rio,  Texas;  and 

American  Airlines,  Inc.,  having  on  June  28, 1943,  filed  an 
application,  Docket  No.  924,  for  authority  to  engage  in  air 
transportation  to  and  from  San  Antonio  as  an  intermediate 
point  between  Monterrey,  Mexico,  and  El  Paso,  Texas,  and 
between  Monterrey,  Mexico,  and  Fort  Worth-Dallas,  Texas, 
in  which  it  alleges  that  it  now  flies  over  or  near  San  An¬ 
tonio  on  its  flights  to  and  from  Monterrey  and  Mexico  City ;  • 
and 

The  Board  having  on  June  29,  1943,  upon  consideration 
of  petitions  filed  by  Continental  Air  Lines,  Inc.,  and  Braniff 
Airways,  Inc.,  reopened  Docket  Nos.  2-401-B-2  and  199  for 
reargument  and  reconsideration,  and  by  said  order 
6022  having  granted  Continental  Air  Lines,  Inc.,  and 
Braniff  Airways,  Inc.,  an  opportunity  to  amend  such 
applications  to  request  authority  to  engage  in  temporary 
as1  well  as  permanent  air  transportation  to  and  from  the 
points  requested  in  their  respective  applications ;  and 

American  Airlines,  Inc.,  having  by  petition  filed  July  19, 
1943,  requested  that  Docket  No.  924  be  consolidated  with 
the  above-entitled  consolidated  proceeding  and  that  said 
proceeding  with  respect  to  air  transportation  to  and  from 
San  Antonio  and  El  Paso,  Texas,  be  reopened  for  rehear¬ 
ing,  reargument,  and  reconsideration ; 

It  Is  Ordered,  That  the  application  of  Braniff  Airways, 
Inc.,  Docket  No.  906,  and  the  application  of  American  Air¬ 
lines,  Inc.,  Docket  No.  924,  be  consolidated  with  the  above- 
entitled  consolidating  proceeding  for  further  public  hear¬ 
ing  before  an  examiner  of  the  Board  on  the  question  of  the 
establishment  of  temporary  air  transportation  service  be- 
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tween  El  Paso  and  San  Antonio,  Texas,  as  proposed  in 
Docket  Nos.  2-401-B-2, 199,  906,  and  924. 

By  the  Civil  Aeronautics  Board : 

/s/  FEED  A.  TOOMBS 
(Seal)  Secretary 

*  *  #  •  •  •  •  •  •  • 

6189 

Notice  of  Oral  Argument 

In  the  matter  of  the  application  of  Continental  Airlines, 
Inc.,  Braniff  Airways,  Inc.,  Essair,  Inc.,  Transcontinental 
&  Western  Air,  Inc.,  and  American  Airlines,  Inc.,  for  certifi¬ 
cates  of  public  convenience  and  necessity  under  section  401 
of  the  Civil  Aeronautics  Act  of  1938,  as  amended,  and  tljie 
petitions  of  Fort  Stockton,  Tex.,  Alpine,  Tex.,  and  Browr 
wood,  Tex. 

Notice  is  hereby  given  pursuant  to  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  particularly  Sections  401  and  1001 
of  said  Act,  in  the  above-entitled  proceeding,  that  oral  argu¬ 
ment  is  assigned  for  September  6, 1943, 10:00  a.  m.  (eastern 
war  time)  in  Room  5042  Commerce  Building,  14th  Street 
and  Constitution  Avenue,  N.W.,  Washington,  D.  C.,  before 
the  Board,  to  be  held  in  two  parts,  (1)  with  respect  to  ser¬ 
vice  proposed  by  Continental  Airlines,  Inc.,  Braniff  Air¬ 
ways,  Inc.,  and  American  Airlines,  Inc.,  between  El  Paso 
and  San  Antonio  via  various  intermediate  points, 

6190  (2)  with  respect  to  service  proposed  by  Essair  an{l 
with  respect  to  service  proposed  by  Essair,  Inc,, 

Braniff  Airways,  and  Transcontinental  &  Western  Air,  Inc,,, 
between  Austin  and  Houston,  Tex. 

Dated  Washington,  D.  C.,  August  26,  1943. 

By  the  Civil  Aeronautics  Board: 

FRED  A.  TOOMBS 

(Seal)  Secretary 

Certified  to  be  a  true  copy  of  the  original : 

C.  D.  FLANNER  j 

Chief,  Minutes  Section 
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6191  Proof  of  Service,  8/27/43 

Notice  of  Oral  Argument 

Registered : 

Continental  Airlines,  Inc.,  Municipal  Airport,  Denver, 
Colorado 

Braniff  Airways,  Inc.,  Love  Field,  Dallas  9,  Texas 
Essair,  Inc.,  Republic  Bank  Bldg.,  Dallas,  Texas 
Transcontinental  &  Western  Air,  Inc.,  101  W.  11th  St., 
Kansas  City  6,  Mo. 

American  Airlines,  Inc.,  100  E.  42nd  St.,  New  York,  New 
York 

The  Honorable  Mayor  of  El  Paso,  Texas 
The  Honorable  Mayor  of  San  Antonio,  Texas 
Regular : 

The  Honorable  Mayor  of  Dallas,  Texas 
The  Honorable  Mayor  of  Oklahoma  City,  Oklahoma 
The  Honorable  Mayor  of  Brownwood,  Texas 
The  Honorable  Mayor  of  Amarillo,  Texas 
The  Honorable  Mayor  of  Alpine.  Texas 
The  Honorable  Mayor  of  Ft.  Stockton,  Texas 
The  Honorable  Mayor  of  Denver,  Colorado 
The  Honorable  Clyde  Tingley,  Mayor  of  Albuquerque, 
New  Mexico 

The  Honorable  Milton  H.  West,  House  Office  Bldg., 
Washington,  D.  C. 

The  Honorable  Gene  Worley,  House  Office  Bldg.,  Wash¬ 
ington,  D.  C. 

The  Honorable  Clinton  P.  Anderson,  House  Office  Bldg., 
Washington,  D.  C. 

The  Honorable  Dennis  Chavez,  Senate  Office  Bldg., 
Washington,  D.  C. 

The  Honorable  Tom  Connally,  Senate  Office  Bldg.,  Wash¬ 
ington,  D.  C. 

The  Honorable  John  J.  Dempsey,  Office  of  Governor, 
Sante  Fe,  New  Mexico 

The  Honorable  Antonio  M.  Fernandez,  House  Office  Bldg., 
Washington,  D.  C. 


Mr.  Henry  J.  Friendly,  Root,  Clark,  Buckner  &  Ballai} 
tine,  31  Nassau  St.,  New  York,  New  York 
The  Hon.  Joe  A.  Jenkins,  Mayor  of  Amarillo,  Texas 
The  Hon.  Lyndon  Johnson,  New  House  Office  Bldgt, 
Washington,  D.  C. 

The  Hon.  Lawrence  Lewis,  House  Office  Bldg.,  Washing) 


ton,  D.  C. 

The  Hon.  George  H.  Mahon,  House  Office  Bldg.,  Wash¬ 
ington,  D.  C. 

The  Hon.  W.  Lee  O’Daniel,  Senate  Office  Bldg.,  Wash¬ 
ington,  D.  C. 

The  Hon.  Bob  Poague,  House  Office  Bldg.,  Washington, 
D.  C. 

Mr.  E.  Byron  Singleton,  Atty.  for  Amarillo,  Texa^ 
6192  Robert  F.  Six,  Continental  Air  Lines,  Inc.,  Munich) 
pal  Airport,  Denver,  Colorado 
M.  L.  Swinehart,  Chamber  of  Commerce,  Pecos,  Texas 
Finn  Watson,  Chamber  of  Commerce,  Hobbs,  New  Mexico 
W.  N.  Blanton,  Chamber  of  Commerce,  Houston,  Texas 
John  A.  Cissel,  Jr.,  Hawthorne  Flying  Service,  Charles¬ 
ton,  S.  C. 

J.  C.  Deal,  Board  of  City  Development,  San  Angelo, 
Texas 

Harry  S.  Dickinson,  Chamber  of  Commerce,  Denver,  Colo¬ 
rado 

Richard  Furman,  Chamber  of  Commerce,  Laredo,  Texas 
Enrique  E.  Trevino  Garcia,  Chamber  of  Commerce,  Apar- 
tado  134,  Morales  Oriente  547,  Monterrey,  N.  L. 
Mexico 

J.  H.  Greene,  Big  Spring,  Texas 
Merle  Gruver,  Chamber  of  Commerce,  Abilene,  Texas 
William  Holden,  Ft.  Worth  Chamber  of  Commerce,  Ft. 
Worth,  Texas 

Beauford,  Jester.,  Railroad,  Comm,  of  Texas,  Austin, 
Texas 

Howell  Jones,  Chamber  of  Commerce,  San  Antonio, 
Texas 


i 
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Maury  Maverick,  Wardman  Park  Hotel,  Washington, 
D.  C. 

John  D.  McMurray,  Jr.,  1923  Republic  Bank  Bldg.,  Dal¬ 
las,  Texas 

Victor  L.  Minter,  Chamber  of  Commerce,  Carlsbad,  New 
Mexico 

J.  C.  Netts,  Chamber  of  Commerce,  Del  Rio,  Texas 

1  Minor  Shutt,  San  Angelo  Standard  Times,  San  Angelo, 
Texas 

i  Claude  G.  Adams,  Braniff  Airways,  Love  Field,  Dallas  9, 
Texas 

Gerald  P.  O’Grady,  815  15th  St.,  N.  W.,  Washington, 
D.  C. 

Hamilton  0.  Hale,  420  Lexington  Ave.,  New  York  17, 
New  York 

Terrell  C.  Drinkwater,  Colorado  National  Bank  Bldg., 
Denver  Colo.  Air  mail 

Robert  H.  Purcell,  Municipal  Air  Terminal,  Denver,  Colo¬ 
rado.  Air  mail 

Col.  0.  R.  McGuire,  Southern  Building,  Washington,  D.  C. 

George  Spater,  Chadbourne,  Wallace,  Parke  &  White- 
side,  25  Broadway,  New  York,  New  York 

Clarence  Fleming,  709  International  Bldg.,  1319  F  St. 
N.  W.,  Washington,  D.  C. 

Wm.  J.  Harnisch,  Chadbourne,  Wallace,  Parke  &  WTiite- 
side,  514  Investment  Bldg.,  Washington,  D.  C. 

E.  Lee  Talman,  101  W.  11th  St.,  Kansas  City,  Mo.  Air 
mail 

Special  Messenger : 

Smith  W.  Purdum,  Post  Office  Dept.,  Washington,  D.  C. 

!  William  O’Brien,  Post  Office  Dept.,  Washington,  D.  C. 

Roy  Martin,  Post  Office  Dept.,  Washington,  D.  C. 
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UNITED  STATES  OF  AMERICA 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Docket  No.  2-401-B-21 

Continental  Air  Lines,  Inc.,  et  al.,  Texas  Air  Service 
Decided  November  5, 1943 

Certificate  of  public  convenience  and  necessity  of  Conti¬ 
nental  Air  Lines,  Inc.,  for  route  No.  29  amended  to  au¬ 
thorize  air  transportation  between  El  Paso  and  San  An¬ 
tonio,  Tex.,  via  Hobbs,  N.  Mex.,  Midland,  Big  Spring  ^nd 
San  Angelo,  Tex.,  for  a  period  of  3  years,  and  its  appli¬ 
cations  denied  in  all  other  respects. 

Temporary  certificate  of  public  convenience  and  necessity 
to  remain  in  effect  until  December  31,  1946,  granted  Es- 
sair,  Inc.,  authorizing  air  transportation  between  Hous¬ 
ton  and  Amarillo,  Tex.,  via  Austin,  San  Angelo,  Abilene, 
and  Lubbock,  Tex.,  subject  to  the  condition  that  each  in¬ 
termediate  point  shall  be  served  on  each  schedule,  and 
application  of  Essair  denied  in  all  other  respects. 
Certificate  of  public  convenience  and  necessity  of  Brapiff 
Airways,  Inc.,  for  route  No.  50  amended  to  include  Aus¬ 
tin,  Tex.,  as  an  intermediate  point  between  Houston  and 
Laredo,  Tex. 

Applications  of  Braniff  Airways,  Inc.,  denied  in  all  other 
respects,  and  application  of  Transcontinental  &  Westjern 
Air.,  Inc.,  and  American  Airlines,  Inc.,  denied. 

i  This  proceeding  includes  Dockets  Nos.  2-401-B-2  and  2-401-B-3,  the  appli 
cations  or  Continental  Air  Lines,  Inc.;  Dockets  Nos.  193,  199,  and  906,  the 
applications  of  Braniff  Airways,  Inc.;  Docket  No.  206,  the  application  of 
Essair,  Inc.;  Docket  No.  390,  the  application  of  Transcontinental  &  Western 
Air,  Inc.;  Docket  No.  504,  the  petition  of  the  City  of  Fort  Stockton  anc  the 
County  of  Pecos;  Docket  No.  508,  the  petition  of  the  City  of  Alpine,  Tex. ; 
Docket  No.  509,  the  petition  of  the  City  of  Brownwood,  Tex.;  and  Docket  No. 
924,  the  application  of  American  Airlines,  Inc. 


Appearances : 

Terrell  C.  Drinkwater  and  R.  J.  Moulton,  Jr.,  for  Conti¬ 
nental  Air  Lines,  Inc. 

'  0.  R.  McGuire,  for  Essair,  Inc. 

6194  Roger  J.  Whiteford  and  Gerald  O’Grady  for 
Bran  iff  Airways,  Inc. 

R.  L.  Griffith  and  Hamilton  0.  Hale  for  American  Air¬ 
lines,  Inc. 

John  H.  Wanner  and  D.  Franklin  Kell,  Public  Counsel. 

Gerald  B.  Brophy  and  George  A.  Spater,  and  James  K. 
Crimmins  for  Transcontinental  &  Western  Air,  Inc. 

Maurice  Bullock  for  Fort  Stockton  and  Pecos  County, 
Tex. 

Ross  Bohannon  for  Brownwood,  Tex. 

E.  Byron  Singleton  for  cities  of  Amarillo,  Lubbock,  Aus¬ 
tin,  and  Waco,  Tex.,  interveners. 

William  Holder  for  City  of  Fort  Worth,  Tex.,  intervener. 

J.  0.  Miller  for  City  of  Dallas,  Tex.,  intervener. 

Wayne  Williams  for  cities  of  Pueblo  and  Colorado 
Springs,  Colo.,  interveners. 

Clinton  M.  Hester  for  City  of  Laredo,  Tex.,  intervener. 

R.  A.  Singletary  for  City  of  Oklahoma  City,  Okla,  inter¬ 
vener. 

0.  A.  Pickett  and  C.  J.  Crampton  for  City  of  Houston, 
Tex.,  intervener. 

Supplemental  Opinion 

By  the  Board : 

On  May  10, 1943,  we  issued  our  original  opinion  and  order 
in  this  proceeding,  which  involved  various  proposals  to  ren¬ 
der  additional  air  transportation  services  in  Texas.  Those 
proposals  fell  naturally  into  three  groupings,  viz.,  Colorado- 
Texas,  San  Antonio-El  Paso,  and  West  Texas  service. 

i  Colorado-Texas  Service 

In  our  opinion  of  May  10,  1943,  we  concluded  that  the 
public  convenience  and  necessity  required  air  transporta¬ 
tion  between  Denver,  Colorado  Springs,  and  Pueblo,  Colo., 
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and  Amarillo  Texas,  and  amended  the  certificate  held  by 
Braniff  Airways,  Inc.,  hereinafter  referred  to  as  Braijiff, 
for  route  No.  15  to  authorize  such  air  transportation. 

On  June  30,  1943,  we  denied  the  motion  filed  by  Conti¬ 
nental  Air  Lines,  Inc.,  hereinafter  called  Continental,  for 
rehearing,  reargument,  and  reconsideration  of  this  phase 
of  the  proceeding,  thus  disposing  of  the  applications  to 
render  Colorado-Texas  service. 

6195  San  Antonio-El  Paso  Service 

Braniff  and  Continental  proposed  routes  which  would 
provide  one-company  service  between  San  Antonio,  Tex., 
and  El  Paso,  Tex.,  via  different  groups  of  intermediate 
points.  Upon  consideration  of  the  record,  we  concluded 
that  the  route  proposed  by  Braniff  was  more  direct  than 
that  proposed  by  Continental,  and  would  fill  a  gap  in  ;he 
present  air  map,  bringing  air  service  to  isolated  communi¬ 
ties  along  the  Rio  Grande  River.  However,  the  evidence 
was  not  encouraging  in  so  far  as  the  volume  of  prospect  ive 
air  traffic  as  shown  by  the  record  was  concerned,  and  we 
w-ere  unwilling  to  grant  a  certificate  for  an  unlimited  peri  od 
of  time  because  to  do  so  might  impose  upon  the  Gove  rn¬ 
ment  an  unduly  heavy  burden  in  the  form  of  mail  compen¬ 
sation.  As,  for  reasons  set  forth  in  that  opinion,  a  limited 
or  temporary  certificate  could  not  be  granted  upon  the  ap¬ 
plications  for  permanent  certificates  then  before  us,  we 
denied  the  applications  of  both  Braniff  and  Continental,  i:he 
denial  of  Braniff ’s  application  being  without  prejudice  to 
its  filing  an  application  for  a  certificate  on  a  temporary 
basis.  Braniff  filed  such  an  application,  Docket  No.  906, 
and,  for  the  first  time,  requested  that  Fort  Stockton,  Tex., 
be  included  as  an  intermediate  point  on  the  proposed  route. 

Continental  filed  a  motion  for  rehearing,  reargument,  and 
reconsideration,  and,  among  other  things,  requested  that 
if  the  issue  of  service  between  San  Antonio  and  El  Paso 
was  to  be  decided  on  a  temporary  basis,  that  it  be  permitted 
to  file  for  a  temporary  certificate,  and  that  the  Board  cj>n- 
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sider  the  relative  merits  of  each  proposal,  since  Continen¬ 
tal^  proposed  route  had  never  been  considered  in 
6196  this  light.  On  June  30, 1943,  we  granted  this  request 
and  issued  an  order  permitting  Continental  and 
Braniff  to  amend  their  applications  to  request  authority  to 
engage  in  temporary  as  well  as  permanent  air  transporta¬ 
tion  between  San  Antonio  and  El  Paso,  and  reopened  this 
portion  of  the  proceeding  for  reargument  and  reconsidera¬ 
tion  upon  the  original  record.  Continental  and  Braniff 
thereupon  amended  their  applications  to  request  temporary 
as  well  as  permanent  certificates. 

American  Airlines,  Inc.,  hereinafter  called  American, 
holds  a  temporary  certificate  to  engage  in  air  transporta¬ 
tion  between  Mexico  City,  Mexico,  via  Monterrey,  N.  L. 
Mexico,  and  two  United  States  terminals,  El  Paso  and  Fort 
Worth,  Tex.  On  June  28,  1943,  that  company  filed  an  ap¬ 
plication  to  have  San  Antonio  designated  as  an  interme¬ 
diate  point  between  Monterrey  and  El  Paso,  and  between 
Monterrey  and  Fort  Worth,  Docket  No.  924,  which  was 
transmitted  to  the  President  of  the  United  States  in  ac¬ 
cordance  with  the  provisions  of  section  801  of  the  Civil 
Aeronautics  Act  of  1938.  On  July  19,  1943,  it  filed  a  mo¬ 
tion  to  consolidate  this  application  with  those  of  Braniff 
and  Continental  to  provide  San  Antonio-El  Paso  service, 
and  requested  that  a  further  hearing  be  held  upon  such 
applications.  By  order  dated  August  13,  1943,  the  request 
foi*  consolidation  was  granted  in  so  far  as  the  El  Paso-Mon- 
terrev  leg  was  concerned,  and  the  proceeding  was  assigned 
for  further  public  hearing  on  the  proposals  to  provide 
temporary  air  transportation  between  El  Paso  and  San  An¬ 
tonio.  Hearing  was  held  before  Examiner  Thomas  L. 
Wrenn.  No  briefs  were  filed,  but  oral  argument  by  all 
parties  has  been  heard  by  the  Board  with  respect  to  both 
the  temporary  and  permanent  proposals. 

The  proposals  under  consideration  would  each  provide  a 
through,  one-company  service  between  San  Antonio,  the 
third  largest  city  in  Texas,  and  El  Paso,  the  fifth 
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6197  largest  city  in  the  State.  The  routes  proposed  by 
Braniff  and  Continental  have  been  described  at 

length  and  fully  discussed  in  the  original  opinion.  At  the 
subsequent  hearing  Braniff  and  Continental  presented  evi¬ 
dence  to  show  the  growth  in  population  and  traffic  along 
their  proposed  routes  and  other  recent  statistics  supple¬ 
menting  material  which  they  introduced  at  the  first  hearing. 

American  based  its  case  upon  the  proposition  that  it  can 
provide  San  Antonio  service  not  only  to  El  Paso,  but  also 
one-company  service  to  Monterrey  and  Mexico  City,  and 
introduced  evidence  to  show  a  strong  community  of  interest 
between  San  Antonio  and  these  cities.  On  day  coni  act 
flights  between  El  Paso  and  Monterrey  American’s  planes 
now  fly  over  Eagle  Pass,  Tex.,  while  on  instrument  ope  ra¬ 
tion  flights  pass  within  about  22  miles  of  San  Antonio.  At 
the  present  time  flights  via  San  Antonio  on  a  contact  basis 
would  require  about  168  flight  miles  more  than  the  present 
contact  flight  mileage  between  El  Paso  and  Monterrey. 
When  instrument  operation  is  necessary  the  San  Antonio 
stop  would  not  require  any  appreciable  amount  of  addi¬ 
tional  flight  mileage.  By  the  use  of  air  navigation  facili¬ 
ties  now  being  constructed,  however,  instrument  operations 
will  follow  closely  the  course  used  in  day  contact  operation. 
It  would  therefore  appear  that  when  the  new  facilities  are 
placed  in  service  the  San  Antonio  stop  would  require  the 
addition  of  168  miles  and  an  increase  in  flight  time  of  ap¬ 
proximately  1  hour  25  minutes  on  northbound  trips  and  1 
hour  5  minutes  on  southbound  trips  between  El  Paso  and 
Monterrey.  An  estimate  of  probable  revenues  and  expenses 
for  such  service  indicates  that  a  profit  would  be  real- 

6198  ized  on  this  operation  and  that  it  would  involve  no 
cost  to  the  Government. 

The  only  air  transportation  now  available  from  San  An¬ 
tonio  and  South  Texas  cities  to  El  Paso  is  via  Braniff  to 
Fort  Worfh-Dallas  and  thence  over  American’s  route  No.  4. 
The  section  of  this  route  between  Dallas  and  El  Paso  is 
very  heavily  traveled,  and  approximately  60  percent  of  the 


traffic  carried  is  presently  accounted  for  by  priority  pas¬ 
sengers.2  In  July  1943,  on  flights  between  Dallas  and  El 
Paso,  American  was  forced  to  refuse  passage  to,  or  remove 
from  its  planes,  an  average  of  36.2,  passengers  per  day,  as 
well  as  3,762.1  pounds  of  air  mail  and  4,271.9  pounds  of  air 
express.  Beyond  El  Paso,  the  priority  traffic  on  these 
flights  was  considerably  lighter,  although  an  average  of 
three  non-priority  passengers  per  day  were  refused  passage 
during  the  month. 

American  argues  that  its  direct  service  between  San  An¬ 
tonio  and  El  Paso  would  relieve  some  of  the  congestion 
caused  by  the  present  connecting  service  at  Fort  Worth- 
Dallas  because  its  route  to  Mexico  is  not  so  heavily  traveled 
and  the  proportion  of  priority  passengers  is  relatively  low. 
Passenger  load  factors  on  the  route  to  Mexico  City  are  not 
as  high  as  those  on  most  of  the  other  routes  on  American ’s 
system.  On  the  El  Paso-Monterrey  flights  the  airplane 
weight  load  factor  increased  from  77.1  percent  in  February 
1943  to  81.8  percent  in  June  1943,  and  the  average 
6199  number  of  passengers  per  mile  increased  from  2.1 
in  September  1942  to  13.1  in  July  1943.  Similar  in¬ 
creases  in  load  factors  were  experienced  on  the  other  seg¬ 
ments  of  this  route  and  it  is  reasonable  to  assume  that  the 
load  factors  will  continue  to  increase. 

American  points  out  that  its  present  schedules  to  Mexico 
are  capable  of  transporting  7  additional  passengers  on  each 
southbound  trip  and  9  additional  passengers  on  each  north¬ 
bound  trip,  and  contends  that  it  should  be  permitted  to 
carry  such  passengers  between  San  Antonio  and  El  Paso, 
and  thus  increase  its  load  factors  to  capacity.  In  addition 
to  passenger  traffic,  American  claims  that  it  can  improve 
the  air  mail  service  between  San  Antonio  and  Mexico.  The 
largest  mail  censorship  offices  in  the  Southwest  are  located 

2  As  an  emergency  measure  during  the  war,  air  passengers  are  accorded 
space  on  the  basis  of  priorities  issued  by  the  War  Department.  Passengers 
without  priority  rating  must  relinquish  space  to  those  having  such  rating,  and, 
similarly,  passengers  having  priority  rating  are  subject  to  yielding  space  to 
those!  having  higher  priority  rating. 
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at  San  Antonio,  and  American  could  deliver  air  mail  in 
Monterrey  for  early  morning  delivery  instead  of  the  present 
late  afternoon  delivery.  Because  of  these  considerations, 
it  argues  that  regardless  of  the  disposition  of  the  other 
applications  it  should  be  permitted  to  serve  San  Antonio. 

As  we  pointed  out  in  the  original  opinion,  the  record  in 
this  case  does  not  justify  the  establishment  of  air  service 
between  San  Antonio  and  El  Paso  on  a  permanent  t^asis. 
However,  our  conclusion  in  the  original  opinion  thal[  the 
record  suggested  the  desirability  of  initiating  the  service 
on  a  temporary  basis  is  strengthened  by  the  evidence  tkken 
at  the  further  hearing.  The  same  considerations  lead  us 
to  the  conclusion  that  service  should  not  be  provided  by 
more  than  one  carrier  at  the  present  time.  We  therefore 
have  next  to  consider  the  relative  merits  of  the  several  pro¬ 
posals  to  determine  which  can  best  serve  the  public 
6200  needs.  Although  in  the  original  opinion  we  indi¬ 
cated  a  preference  for  the  route  proposed  by  Braniff, 
we  are  now  considering  the  record  in  the  light  of  additional 
evidence  and  further  argument,  and  as  expended  to  include 
the  temporary  proposals,  including  that  of  American,  which 
carrier  was  not  an  applicant  in  the  original  proceeding. 

All  of  the  applicants  hold  certificates  of  public  conven¬ 
ience  and  necessity  and  are  currently  conducting  operations 
under  the  rules  and  requirements  of  the  Board,  and  there  is 
no  doubt  as  to  the  fitness  or  the  ability  of  any  of  them  to 
conduct  the  proposed  operations.  The  through  traffic  be- 
tween  San  Antonio  and  El  Paso  can  be  served  by  each  car¬ 
rier,  but  we  believe  that  the  needs  of  the  smaller  isolated 
cijies  along  the  routes  proposed  by  Braniff  and  Continental 
constitute  an  important  consideration  in  this  proceeding^  In 
our  opinion,  any  route  inaugurated  between  San  Antonio 
and  El  Paso  at  the  present  time  should  include  interme¬ 
diate  points,  thereby  extending  air  transportation  to  Com¬ 
munities  not  now  receiving  the  benefits  of  such  service  jand 
at  the  same  time  providing  a  potential  source  of  revenue 
to  a  route  for  which  economic  justification  appears  doubt¬ 
ful. 


American’s  service  to  Mexico  City  was  originally  inaug¬ 
urated  on  a  temporary  basis  because  of  urgent  national 
defense  needs3  and  we  are  of  the  opinion  that  this  service, 
operating  with  limited  equipment,  should  continue  as  a  fast 
through  service  to  and  from  the  capital  of  Mexico. 

6201  As  heretofore  pointed  out,  when  the  navigational 
facilities  nowT  being  constructed  are  placed  in  ser¬ 
vice,  the  inclusion  of  San  Antonio  as  an  intermediate  point 
on  American’s  route  to  Mexico  City  would  require  168 
miles  of  additional  flying  and  would  lengthen  northbound 
schedules  by  1  hour  25  minutes  and  southbound  schedules 
by  1  hour  5  minutes.  Since  Braniff  has  recently  inaugu¬ 
rated  service  from  San  Antonio  to  Laredo  where  it  con¬ 
nects  with  Cia  Mexicana  de  Aviacion,  S.  A.,  to  provide  a 
Monterrey  and  Mexico  City  service  this  would  seem  ade¬ 
quate  to  provide  for  present  needs  for  service  which  may 
exist  between  San  Antonio  and  Monterrey  as  well  as  pro¬ 
viding  a  second  service  between  San  Antonio  and  Mexico 
City  in  addition  to  that  available  through  Brownsville.  We 
therefore  believe  that  American’s  service  to  Mexico  City 
should  remain  on  its  present  basis  and  that  it  would  be 
more  in  the  public  interest  for  either  Braniff  or  Continental 
to  operate  the  San  Antonio-El  Paso  route  sought  herein. 

Because  the  economic  justification  of  this  route  appears 
doubtful  the  traffic  to  be  generated  at  the  intermediate 
points  becomes  a  major  consideration  in  the  disposition 
of  this  part  of  the  proceeding.  In  considering  these  points 
in  the  original  opinion  -we  emphasized  the  fact  that  the 
intermediate  points  on  Braniff’s  proposed  border  route 
were  relatively  small,  isolated  communities,  but  on  recon¬ 
sideration  we  are  convinced  that  we  did  not  give  enough 
weight  to  the  relative  quality  of  the  existing  means  of 
public  transportation  for  the  two  alternative  proposals. 
The  towns  on  Continental’s  proposed  route  are  larger 

6202  and  more  rapidly  developing  than  those  on  Braniff’s 
proposed  route.  Moreover,  the  border  cities  are 


3  American  Air.,  Temporary  Mexico  City  Operation,  3  C.  A.  B.  415  (1942). 
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served  by  two  round  trips  per  day  of  the  main  line  of  the 
Southern  Pacific  Railway  and  by  three  round  tripsj  per 
day  by  the  Southwest  Greyhound  Bus  Company,  Kerijvillc 
Bus  Company,  and  the  Painter  Bus  Line.  The  intermediate 
points  on  Continental’s  proposed  route,  on  the  other  Ijand, 
are  unconnected  by  rail  transportation,  though  served  by 
two  round  trips  per  day  by  bus,  and  the  air  service  pro¬ 
posed  by  Continental  would  furnish  direct  and  rapid  north- 
south  transportation  to  a  number  of  points  now  connected 
only  by  highway. 

A  discussion  of  the  economic  characteristics  of  the  inter¬ 
mediate  points  proposed  by  both  Continental  and  Braniff 
is  set  out  in  the  original  opinion.  As  there  stated,  the  in¬ 
termediate  points-  on  Braniff ’s  route4  had  a  combined  popu¬ 
lation  in  1940  of  46,252  persons  within  their  traffic  generat¬ 
ing  areas.  The  most  recent  available  statistics  indicate  that 
this  population  has  been  increased  to  58,705.  The  inter¬ 
mediate  traffic-generating  areas  on  Continental’s  route5 
had  a  combined  population  of  125,000,  and  available  statis¬ 
tics  show  that  this  has  been  increased  to  163,509,  without 
considering  any  unusual  increase  caused  by  military  per¬ 
sonnel.  A  consideration  of  the  other  economic  character¬ 
istics  of  these  cities  leads  to  the  conclusion  that  there  is  a 
considerable  community  of  interest  between  the  interme¬ 
diate  points  on  Continental’s  route  which  is  accen- 
6203  tuated  by  the  production  of  petroleum  and  wool,  two 
important  products  of  West  Texas.  Hobbs,  an  im¬ 
portant  oil  producing  city  of  New  Mexico,  would  be  given 
direct  air  service  to  San  Antonio,  and  connections  at  that 
point  to  the  important  petroleum  business  center  of  Hous¬ 
ton,  as  well  as  to  Austin  where  the  Texas  regulatory  agen¬ 
cies  are  located.  Along  Braniff ’s  proposed  route,  however, 
the  community  of  interest  is  not  so  strong.  Ranching  and 
farming  are  the  chief  occupations,  and  these  are  not  likely 

4  The  individual  populations  are:  Uvalde,  Tex.,  6,679;  Del  Rio,  Tex.,  15,343; 
Marfa- Alpine,  Tex.,  7,671;  Fort  Stockton,  Tex.,  3.294. 

s  The  individual  populations  are:  Hobbs,  N.  Mex.,  10,619;  San  Aigelo, 
Tex.,  25,802:  Big  Spring,  Tex.,  12,604;  Midland-Odessa,  Tex.,  18,925. 
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to  generate  as  much  air  traffic  as  will  the  petroleum  in¬ 
dustry. 

On  the  basis  of  these  considerations  and  the  other  facts 
of  record  we  have  reversed  our  original  conclusion.  Upon 
reconsideration  of  the  record,  including  the  additional  evi¬ 
dence  adduced  at  the  recent  hearing  which  related  to  busi¬ 
ness  and  industrial  development  during  the  2  years  which 
have  elapsed  since  the  first  hearing,  we  think  that  notwith¬ 
standing  the  greater  circuity  of  Continental  ys  proposed 
route,  the  importance  of  intermediate  points  holds  promise 
of  the  development  of  a  greater  total  traffic  and  conse¬ 
quently  of  rendering  larger  public  service  than  would  be 
possible  over  the  route  proposed  by  Braniff.  We  accord¬ 
ingly  find  that  the  public  interest  will  be  best  served  by 
the  operation  of  the  San  Antonio-El  Paso  route  by  Conti¬ 
nental  via  Midland-Odessa,  Big  Spring,  San  Angelo,  and 
Hobbs. 

,  West  Texas  Service 

Service  in  West  Texas  was  originally  proposed  by  Trans¬ 
continental  &  Western  Air,  Inc.,  hereafter  called  TWA, 
Braniff,  and  Essair,  Inc.,  hereafter  Essair.  Braniff  and 
Essair  proposed  routes  between  Houston,  Tex.,  and  Ama¬ 
rillo,  Tex.,  which  would  serve  Lubbock,  San  Angelo,  Big 
Spring,  Abilene,  and  Austin,  Tex.,  as  intermediate 
6204  points.  TWA  proposed  to  connect  Houston  and 
Amarillo  via  Austin,  Abilene,  and  Lubbock.  As 
heretofore  pointed  out,  Continental  *s  San  Antonio-El  Paso 
application  proposed  service  to  some  of  the  same  interme¬ 
diate  points. 

Braniff  and  Continental  filed  petitions  for  rehearing,  re¬ 
argument,  and  reconsideration  of  our  decision  insofar  as  it 
related  to  West  Texas  service,  and  Essair  requested  that 
we  lissue  a  final  order  granting  or  denying  its  application. 
By  orders  dated  June  30,  1943,  and  August  7,  1943,  we  re¬ 
opened  for  reargument  and  reconsideration  that  part  of 
our  order  and  opinion  which  denied  the  applications  of 
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TWA  and  Braniff  to  engage  in  air  transportation  between 
Austin  and  Houston,  and  also  that  part  which  deferred 
action  on  Essair ’s  application.  All  parties  except  TWA 
and  American  have  presented  further  oral  argument. 

In  the  original  opinion  it  was  concluded  that  a  sufficient 
volume  of  traffic  was  not  available  along  this  route  to  "^ar¬ 
rant  the  operation  of  the  type  of  service  currently  Pro¬ 
vided  by  Braniff  and  TWA  on  an  economically  sound  b^sis 
and  their  applications  were  denied.  Since  Essair  termed 
itself  a  “feeder”  airline  and  proposed  operations  which 
were  essentially  local  in  character,  we  deferred  action  on 
its  application  in  order  to  consider  it  in  the  light  of  the 
facts  developed  in  connection  with  our  investigation  of 
“local”,  “feeder”,  and  “pick-up”  air  services.6 
6205  Public  hearing  in  that  proceeding,  at  which  all  in¬ 
terested  parties  were  afforded  an  opportunity  to 
appear  and  make  statements,  opened  September  29  and 
closed  October  25,  1943. 

The  rendering  of  local  air  transportation  service  such  as 
Essair  has  proposed  presents  a  difficult  economic  problem 
to  which  a  great  deal  of  study  is  being  devoted  and  it)  is 
desirable  that  this  study  be  supplemented  by  the  accumu¬ 
lation  of  actual  experience  with  new  types  of  operation  of 


particular  interest  or  of  potential  importance.  The  service 
which  will  be  rendered  by  local  carriers  concentrating  upon 
the  problems  of  a  limited  region  in  which  the  terrain  and 
climate  are  generally  favorable  to  such  operations,  and 
emphasizing  service  to  intermediate  points  rather  than 
competition  for  through  traffic,  seems  to  be  sufficiently  dis¬ 
tinctive  in  character  and  of  sufficient  interest  in  relation 
to  the  general  planning  of  future  development  to  justify 
its  establishment  in  the  West  Texas  area  on  an  experi¬ 
mental  basis.  The  results  during  the  designated  life  of  the 
experiment  can  determine  whether  the  experimental  service 
should  thereafter  be  converted  into  a  permanent  one;  dnd 


6  Docket  No.  857. 


the  carrier’s  ability  to  make  substantial  progress  toward 
self-support  will  be  an  important  factor  in  determining  its 
future  as  a  certificated  operator  of  services  of  the  type 
proposed. 

6206  As  we  pointed  out  in  our  original  opinion,  there 
appears  to  be  a  substantial  need  for  a  local  service 

performed  with  equipment  chosen  with  primary  reference 
to  the  requirements  of  the  intermediate  points  to  be  served, 
such  as  that  proposed  by  Essair.  We  think  that  this  type 
of  service  should  be  inaugurated  as  a  practical  experiment 
in  the  extension  of  needed  air  transportation  to  the  smaller 
Texas  cities  on  Essair ’s  proposed  route.  Since  the  author¬ 
ization  can  be  a  temporary  one7  it  need  not  be  deemed  to 
foreclose  any  of  the  numerous  questions  of  policy  involved 
in  the  investigation  of  local,  feeder,  and  pick-up  air  ser¬ 
vices. 

Service  between  Amarillo  and  Houston  by  way  of  Fort 
Worth  or  Dallas  is  at  present  provided  by  Braniff,  and  we 
have  hereinabove  authorized  Continental  to  provide  ser¬ 
vice  between  Big  Spring  and  San  Angelo.  We  do  not  be¬ 
lieve  that  the  public  interest  will  be  served  by  an  attempt 
on  the  part  of  Essair  to  compete  for  through  traffic  be¬ 
tween  these  points,  with  the  resultant  necessity  of  secur¬ 
ing  equipment  competitive  with  Braniff ’s  or  Continental’s, 
and  of  omitting  as  many  intermediate  stops  as  possible  in 
order  that  the  total  elapsed  time  between  the  terminals 
might  be  a  minimum.  Upon  the  assumption  that  a  local 
service  is  to  be  provided,  we  find  that  the  public  conven- 
ienbe  and  necessity  require  the  air  transportation  proposed 
by  Essair  between  Houston,  Austin,  San  Angelo,  Abilene, 
Lubbock,  and  Amarillo.  To  insure  that  Essair  will 

6207  focus  upon  service  to  the  intermediate  points  along 
the  route,  the  temporary  certificate  to  be  issued  will 

7  In  its  amended  application  for  a  certificate  of  public  convenience  and 
necessity  Essair  requested  a  temporary  certificate  pending  final  disposition  of 
its  request  for  a  permanent  certificate.  While  such  application  cannot  be  con¬ 
strued  as  an  optional  request  for  a  temporary  or  permanent  certificate,  Essair 
has  made  such  a  request  in  its  petition  for  reconsideration  and  has  indicated 
its  willingness  to  accept  a  temporary  certificate  with  such  conditions  as  the 
Board  may  impose. 
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include  a  requirement  that  all  of  the  intermediate  points 
currently  being  certificated  shall  be  served  on  each  sched¬ 
ule  operated.  In  the  event  that  further  study  of  the  local- 
feeder-pick-up  air  services  may  indicate  the  desirability  of 
a  general  imposition  of  additional  conditions  on  service  of 
this  category  appropriate  action  will  be  taken  to  apply 
them  to  this  carrier. 

The  temporary  certificate  to  be  issued  to  Essair  (will 
terminate  on  December  31,  1946,  but  in  order  that  I  the 
Board  may  have  proper  information  regarding  the  l^cal 
operations  here  authorized,  we  are  directing  Essair  to  sub¬ 
mit  reports  showing  the  volume  of  traffic  carried  on  its 
route  together  with  the  origination  and  destination  of  all 
passenger  traffic  for  each  of  the  first  3  months  of  opera- 
tion  and  for  the  months  of  February  and  August  of  each 
year  thereafter,  in  accordance  with  the  regular  practice  of 
making  periodic  traffic  surveys  which  was  established  for 
all  carriers  prior  to  the  beginning  of  the  war.  | 

Essair  operated  over  a  part  of  the  route  it  proposes  (tor 
several  months  in  1939,  and  its  record  of  operations,  ’to¬ 
gether  with  the  evidence  submitted  in  regard  to  financial 
arrangements,  the  experience  and  business  background  of 
its  officers  and  personnel  at  the  time  of  the  hearing,  lead 
us  to  conclude  that  it  is  fit,  willing,  and  able  to  perform 
the  air  transportation  for  which  a  certificate  is  to  be  issued 
herein,  and  to  conform  to  the  provisions  of  the  Act  and  to 
the  rules,  regulations,  and  requirements  of  the  Board  the  re- 
under.  Essair  presented  competent  evidence  to  prove  its 
citizenship,  and  we  find  that  it  is  a  citizen  of  the  United 
States  within  the  meaning  of  section  1(13)  of  the  Act. 
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Austin-Houston  Service 
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Since  TWA’s  nearest  point  of  operation  is  at  Amari 
it  would  obviously  be  impracticable  to  authorize  an  opera¬ 
tion  so  isolated  from  the  remainder  of  its  system.  How¬ 
ever,  as  we  have  heretofore  pointed  out,  there  is  a  need  for 
direct  air  service  between  Houston  and  Austin.  Houston 


is  the  largest  city  of  the  State  and  Austin  is  the  capital 
and  because  of  the  close  business  relationship  existing  be¬ 
tween  the  cities,  there  will  undoubtedly  be  extensive  use 
made  of  air  service.  While  this  direct  need  will  be  met 
in  part  by  Essair ’s  proposed  service  which  we  have  here¬ 
tofore  found  required,  this  section  of  Essair ’s  route  is  dif¬ 
ferent  in  characteristics  from  the  other  portions.  Essair 
recognized  that  there  would  be  a  considerably  greater  de¬ 
mand  for  air  service  between  Austin  and  Houston  than 
over  other  portions  of  its  route  and  stated  that  such  ser¬ 
vice  would  be  provided  through  the  medium  of  “merry-go- 
round”  service  or  second  sections  of  flights.  Because  of 
the  nature  of  the  traffic  demands  between  Houston  and  Aus¬ 
tin  ^re  are  of  the  opinion  that  these  cities  should  have  and 
can  support  the  type  of  service  offered  by  Braniff  as  well 
as  that  to  be  provided  by  Essair.  Furthermore,  the  inclu¬ 
sion  of  Austin  on  route  No.  50  would  of  course  provide 
direct  one-plane  service  from  Austin  to  Laredo,  Tex.,  and 
would  also  provide  an  expeditious  service  to  Galveston, 
Tex.,  through  connections  with  route  No.  15  at  Hous- 
6209  ton.  The  record  shows  that  Braniff  can  serve  Aus- 
1  tin  on  route  No.  50  by  adding  only  43  miles  to  the 
route  and  without  excessive  cost  to  the  Government  in  the 
form  of  mail  compensation.  We  therefore  conclude  that 
the  public  convenience  and  necessity  require  that  Austin 
be  included  as  an  intermediate  point  on  route  No.  50. 

Conclusions 

On  the  basis  of  the  foregoing  considerations  and  all  the 
facts  of  record,  we  affirm  all  the  findings  and  conclusions 
contained  in  our  opinion  dated  May  10,  1943,  except  insofar 
as  they  are  modified  by  this  supplemental  opinion,  and  we 
now  find : 

(1)  That  air  transportation  of  persons,  property,  and 
mail  between  El  Paso  and  San  Antonio,  via  Hobbs,  Mid¬ 
land,  Big  Spring,  and  San  Angelo,  on  a  temporary  basis,  is 
required  by  the  public  convenience  and  necessity;  that 
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Continental  is  fit,  willing,  and  able  to  perform  such  tr 
portation;  that  its  certificate  of  public  convenience 
necessity  for  route  No.  29  should  be  amended  so  as  to 
thorize  such  transportation  for  a  period  of  3  years; 
that  the  application  of  Continental  should  be  denied  i: 
other  respects. 

(2)  That  air  transportation  of  persons,  property,  and 
mail  between  Houston  and  Amarillo,  via  Austin,  San  An¬ 
gelo,  Abilene,  and  Lubbock,  on  a  temporary  basis,  is  re¬ 
quired  by  the  public  convenience  and  necessity ;  that  Essair 
is  fit,  willing,  and  able  to  perform  such  transportation;  that 
a  temporary  certificate  of  public  convenience  and  necessity 
which  will  remain  in  effect  until  December  31,  1946,  subject 
to  the  condition  that  the  holder  thereof  shall  serve  each 
intermediate  point  on  each  schedule,  should  be  issued  to 
Essair,  and  that  the  application  of  Essair  should  be  denied 
in  all  other  respects. 

6210  (3)  That  air  transportation  of  persons,  property, 

and  mail  between  El  Paso  and  San  Antonio,  as  pro¬ 
posed  by  Braniff,  is  not  required  by  the  public  convenience 
and  necessity,  and  that  the  application  of  Braniff  should  be 
denied. 

(4)  That  air  transportation  of  persons,  property,  and 
mail  between  El  Paso  and  San  Antonio,  as  proposed  by 
American  is  not  required  by  the  public  convenience  and 
necessity,  and  that  the  application  of  American  should  be 
denied. 

(5)  That  air  transportation  of  persons,  property,  4nd 
mail  between  Austin  and  Houston,  as  proposed  by  Branliff, 
is  required  by  the  public  convenience  and  necessity;  that 
Braniff  is  fit,  willing,  and  able  to  perform  such  transporta¬ 
tion  and  that  Braniff’s  certificate  for  route  No.  50  should 
be  amended  so  as  to  include  Austin  as  an  intermediate  point 
between  the  terminal  points  Houston,  Tex.,  and  Lareio, 
Tex. 

(6)  That,  in  accordance  with  our  previously  announced 
policy,  the  amended  certificates  of  public  convenience  and 
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necessity  issued  to  Continental  and  Braniff  should  be  sub¬ 
ject  to  the  condition  that  service  shall  not  be  inaugurated 
until  the  Board  notifies  the  holder  thereof  that  the  national 
defense  no  longer  requires  a  delay  in  the  inauguration  of 
service.  i 

Appropriate  orders  will  be  entered. 

Warner,  Vice  Chairman,  and  Lee,  Member  of  the  Board, 
concurred  in  the  above  opinion. 

6211  Pogue,  Chairman,  and  Ryan,  Member,  concurring 
and  dissenting: 

We  agree  with  the  decision  of  the  majority  except  with 
respect  to  the  disposition  of  the  San  Antonio-El  Paso  pro¬ 
posed  service  by  Braniff.  We  think  that  Braniff  should  be 
authorized  to  operate  this  service  for  a  temporary  period 
of  three  years. 

We  are  in  accord  with  the  awarding  to  Continental,  on  a 
temporary  basis,  of  the  route  from  Hobbs,  New  Mexico  to 
San  Antonio  by  way  of  Midland,  Big  Spring  and  San  An¬ 
gelo  j  The  majority  regards  this  as  a  method  of  establish¬ 
ing  San  Antonio-El  Paso  service  by  Continental  with  ser¬ 
vice  to  these  three  sizeable  intermediate  Texas  points.  It 
is,  of  course,  possible  under  this  certificate  to  grant  a  non¬ 
stop  El  Paso-San  Antonio  operation  to  Continental  with¬ 
out  amending  the  certificate.  What  are  the  probable  de¬ 
velopments  in  this  respect? 

The  record  indicates  that  there  is  a  substantial  com¬ 
munity  of  interest  between  Hobbs,  Big  Spring  and  San 
Angelo  on  the  one  hand,  and  San  Antonio  on  the  other. 
There  is  very  little  community  of  interest  between  El  Paso 
and  these  three  intermediate  points.  There  is  much  more 
community  of  interest  between  the  New  Mexico  cities  of 
Albuquerque,  Roswell  and  Santa  Fe  and  these  three  Texas 
points  than  between  them  and  El  Paso.  The  natural  and 
sound  operational  developments  would  seem,  therefore,  to 
be  a  through  operation  between  San  Antonio  and  Albu¬ 
querque  via  Roswell  with  connections  at  Hobbs  for  El  Paso 
and  for  a  separate  San  Antonio-El  Paso  non-stop  opera- 
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tion  as  soon  as  it  can  be  demonstrated  that  traffic  justi¬ 
fies  it. 

6212  We  realize  that  at  least  one  through  schedule  to 
El  Paso  with  the  same  airplane  was  projected  by 

Continental,  but  the  Board  should  not  expect  an  applicant 
for  authorization,  who  has  undertaken  to  meet  the  com¬ 
petitive  proposals  of  other  applicants,  to  adhere  rigidly  tp 
its  proposals  at  the  hearing  if  the  traffic  later  developed 
requires  a  different  course  after  the  authorization  ip 
granted.  It  might  be  very  unsound  for  it  to  do  so. 

There  would  also  be  the  natural,  and  not  to  be  citicizec|, 
desire  of  Continental  and  that  of  TWA  to  route  passenger^ 
between  San  Antonio  and  the  West  Coast  via  the  connect^ 
ing  point  of  Albuquerque.  The  financial  division  of  th4 
through  ticket  between  Continental  and  TWA  might  be 
more  favorable  to  Continental  than  a  division  with  Ameri¬ 
can  at  El  Paso  because  of  a  somewhat  larger  fraction  o1? 
the  total  distance  which  Continental  would  contribute. 

There  is  a  substantial  community  of  interest  betweer. 
San  Antonio  and  El  Paso.  Among  other  things,  the  large 
military  establishments  at  these  points  alone  promise  sub¬ 
stantial  traffic  for  some  time  to  come.  We  believe  tha^ 
Continental  will  be  hoping  to  carry  this  traffic  non-stop,  iff 
appropriate  authorization  therefor  can  be  secured  in  th4 
not  too  distant  future,  in  addition  to  operating  its  San 
Antonio-Hobbs  local  service. 

In  summary,  it  appears  to  us  that,  in  the  course  of  time, 
Continental  should  operate  through  service  from  San 

6213  Antonio  to  Albuquerque  with  stops  at  the  interme¬ 
diate  points  San  Angelo,  Big  Spring,  Midland,  Hobbs, 

and  Roswell,  and  that  it  will  have  only  a  connecting  service 
for  El  Paso  at  Hobbs.  It  appears  probable,  however,  that 
there  will  be  enough  traffic  originating  and  terminating  in! 
or  flowing  through  the  two  points  of  San  Antonio  and  El 
Paso  to  justify  the  most  direct  service  possible  between] 
them.  The  question  then  arises  as  to  who  should  operate] 
this  most  direct  service  between  San  Antonio  and  El  Paso. 


296 


It  seems  to  us  that  the  present  case  with  respect  to  the 
El  Paso-San  Antonio  route  raises  the  question  whether  in 
determining  public  convenience  and  necessity  more  liberal 
standards  should  not  be  applied  where  the  area  affected  is 
isolated  by  great  distances  from  the  centers  of  trade  and 
commerce.  In  fact  the  Board  has  previously  held  that  if  a 
district  is  removed  150  miles  or  more  from  the  nearest 
available  air  transportation  “it  would  be  justifiable  to  take 
measures  and  anticipate  governmental  expenditures  to  es¬ 
tablish  and  maintain  air  transport  there  which  would  not 
be  justified  for  a  district  of  the  same  size  and  the  same 
traffic  potentially  located,  for  example,  only  30  or  40  miles 
by  surface  transportation  from  some  point  where  air  trans¬ 
portation  is  currently  available”.8  It  is  one  of  the  unique 
aiid  inherent  advantages  of  air  transportation  that  it  can 
afford  remotely  situated  commuicites  quick  and  easy  access 
to  the  centers  of  population,  thus  fostering  commer- 
6214  cial  and  social  intercourse  among  the  people  of  the 
state  and  nation.  To  confer  this  advantage  upon 
communities  so  situated  creates  intangible  social  values 
over  and  above  any  benefits  to  commerce  which  cannot  be 
measured  by  ordinary  yardsticks  of  economic  justification. 

!  The  fundamentally  experimental  character  of  the  author¬ 
ization  granted  for  service  between  El  Paso  and  San  An¬ 
tonio  makes  possible  a  test  of  the  potentialities  of  the 
routes  proposed  by  both  Braniff  and  Continental  without 
imposing  a  continuing  liability  upon  the  government  in  the 
form  of  excessive  mail  payments.  Such  a  course  would 
seem  to  be  particularly  desirable  where  isolated  commu¬ 
nities  are  separated  by  great  distances  from  the  main 
trading  centers.  Texas  is  a  State  of  vast  distances.  As 
the  crow  flies  El  Paso  and  Galveston  are  as  far  apart  as 
Chicago  is  from  New  York.  Brownsville  is  almost  as  far 
distant  from  Texline  in  the  upper  northwest  corner  of 
Texas  as  New  Orleans  is  from  Chicago.  The  area  of  the 


8  Continental  A.  L.,  Roswell-Hobbs-Carlsbad  Operation,  1  C.  A.  A.  598 
(1940). 


proposed  Braniff  route  from  El  Paso  to  San  Antonio  typi¬ 
fies  the  situation.  San  Antonio,  the  third  largest  and  [El 
Paso  the  fifth  largest  city  of  Texas  are  617  miles  apart  by 
rail  and  570  miles  by  bus.  The  trip  by  rail  requires  16 
hours;  the  proposed  air  service  would  require  approxi¬ 
mately  four  hours.  With  the  exception  of  Uvalde  which  is 


about  85  miles  from  San  Antonio,  all  of  the  intermediate 
points  of  Braniff ’s  proposed  route  are  more  than  100  miles 
from  any  existing  airline. 

In  our  opinion,  under  the  conditions  existing  today,  the 
Board  should  do  some  experimenting  in  the  Texas 
6215  area  and  authorize  both  Braniff  and  Continental  fo 
conduct  a  San  Antonio-El  Paso  service  for  a  tempo¬ 
rary  three-year  period.  Braniff  would  be  able  to  supply 
one-carrier,  one-plane  service  between  four  very  important 
Texas  cities;  namely,  Houston,  the  largest  city  in  the  state 
with  a  1940  twenty-five  mile  radius  population  of  545,000; 
Austin,  the  capital  of  the  state  with  a  1940  twenty-five  mile 
radius  population  of  140,000;  San  Antonio  with  a  1940 
twenty-five  mile  radius  population  of  319,000;  and  El  Paslo 
with  a  1940  twenty-five  mile  radius  population  of  131,005. 
Surely  El  Paso  should  be  connected  with  these  three  impor¬ 
tant  cities  by  the  most  direct  and  best  air  transportation 
which  can  be  reasonably  supplied.  In  addition,  if  Braniff 
were  authorized  to  conduct  a  San  Antonio-El  Paso  service, 
this  would  provide  a  route  for  through  traffic  between  the 
West  Coast  and  Houston  with  only  one  change  at  El  Paso; 
whereas,  such  service  would  not  be  feasible  if  Continental 
operated  a  non-stop  route  because  of  the  two  changes 
which  would  be  required.  The  Houston-West  Coast  traf¬ 
fic  now  makes  air  connections  at  Dallas-Fort  Worth  or  at 
Amarillo,  and  thus  makes  only  one  change,  but  this  is  some¬ 
what  longer  than  the  operation  to  El  Paso  by  way  of  a 
Braniff  service  through  San  Antonio. 

Furthermore,  the  operation  of  this  service  by  Braniff 
would  afford  one-carrier  and  considerably  shorter  service 
between  El  Paso,  on  the  one  hand,  and  Laredo  and  Browns¬ 
ville,  on  the  other. 
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i  We  are  not  unmindful  of  the  good  train  and  bus  service 
between  El  Paso  and  San  Antonio  through  the  inter- 

6216  mediate  points  of  Uvalde,  Del  Rio,  Alpine  and  Marfa. 
However,  the  addition  of  the  benefits  of  air  trans¬ 
portation  to  these  points  and  to  Fort  Stockton,  now  re¬ 
quested  by  Braniff,  are  merely  additional  reasons  for  grant¬ 
ing  the  authorization  to  Braniff  in  a  case  which  would  lean 
heavily  in  Braniff ’s  favor  even  if  these  intermediate  points 
were  not  involved. 

This  is  an  opportune  time  to  experiment  in  this  impor¬ 
tant  Texas  area  with  three-vear  authorizations  because  the 
airlines  involved,  enjoying  as  they  do  better  financial  re¬ 
sults  than  they  have  ever  experienced  in  the  past,  can  bet¬ 
ter  afford  to  undertake  new  development  of  this  kind  than 
ever  before.  There  is  no  serious  risk  that  the  government 
will  be  committed  to  any  substantial  financial  outlay  and 
there  is  a  certainty,  at  the  end  of  three  years,  that  the  ex¬ 
periment  can  be  terminated  if  the  indications  at  that  time 
are  adverse  to  its  continuance. 

/s/  S.  WELCH  POGUE 
1  /s/  OSWALD  RYAN 

6217  Branch,  Member,  concurring  and  dissenting: 

I  am  unable  to  agree  with  the  majority  in  the  disposition 
of  the  application  of  American  in  this  proceeding. 

I  joined  my  colleagues  in  the  original  opinion  in  this 
qase  in  favoring  a  temporary  certificate  to  Braniff  for  the 
purpose  of  testing  the  traffic  on  the  border  route  from  El 
Paso  to  San  Antonio. 

!  American  was  not  a  party  to  the  original  proceeding; 
therefore  its  application  to  include  San  Antonio  on  its  Mex¬ 
ico  City  route  was  not  then  before  the  Board.  Continental’s 
application  in  the  original  proceeding  was,  as  was  that  of 
Braniff,  for  a  permanent  certificate. 

Upon  rehearing  and  reargument  with  regard  to  the  El 
Paso-San  Antonio  route  it  appeared  that  a  temporary  cer- 
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tificate  should  be  issued  to  Continental  for  a  route  from 
San  Antonio  to  El  Paso  via  Hobbs,  San  Angelo,  Big  Spring 
and  Midland,  as  those  intermediate  points  represented  a 
greater  traffic  potential  than  did  the  intermediate  stops  on 
the  proposed  Braniff  route.  Only  397  additional  new  route 
miles  will  be  required  on  the  route  proposed  by  Continental 
as  Continental  now  operates  between  El  Paso  and  Hobbs. 
The  route  proposed  by  Braniff  would  require  535  new  r  oute 
miles.  Continental  will  not  only  serve  a  number  of  cities 
larger  than  those  on  the  proposed  Braniff  route  but  be¬ 
cause  of  a  greater  traffic  potential  will  likely  be  less  de¬ 
pendent  upon  Government  aid.  Therefore,  I  am  in  accord 
with  my  colleagues  that  Continental  can  best  render  the 
local  service  between  El  Paso  and  San  Antonio. 

6218  The  record  in  this  proceeding,  however,  convinces 
me  that  the  granting  of  American’s  application  for 
the  inclusion  of  San  Antonio  as  an  intermediate  point  on  its 
international  route  between  El  Paso  and  Mexico  City  is 
required  by  public  convenience  and  necessity. 

American  is  now  operating  through  the  San  Antonio  area 
under  a  temporary  certificate  issued  to  it  by  the  Board  on 
April  14,  1942.°  This  certificate  of  public  convenience  and 
necessity  authorizes  American  to  operate  over  the  route 
until  the  need  in  the  interest  of  national  defense  for  this 
service  has  terminated.  Since  American’s  certificate  is 
temporary  in  character  the  authorization  of  service  to  in¬ 
clude  San  Antonio  as  an  intermediate  stop  on  this  rDute 
should  likewise  be  temporary  and  limited  to  the  term  of  the 
original  certificate. 

San  Antonio  not  only  has  a  close  community  of  interest 
with  El  Paso  but,  perhaps  more  than  any  other  American 
city,  it  has  a  community  of  interest  with  Monterrey  and 
Mexico  City.  The  record  shows  that  northbound  flights, 
which  are  day  contact  operations,  pass  within  130  mil^s  of 
San  Antonio.  Southbound  flights,  which  are  instrument 
operations,  pass  within  22  miles  of  San  Antonio.  MTien 

9  3  CAB  415  (1942). 
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instrument  operations  are  necessary  on  northbound  flights, 
which  is  about  15  percent  of  the  total  northbound  flights, 
this  latter  course  is  followed.  Although  American  is  now 
constructing  new  airway  facilities  along  its  present  day- 
contact  route  between  El  Paso  and  Monterrey — which  when 
completed  will  remove  the  necessity  of  flying  within  22 
miles  of  San  Antonio  when  on  instruments — the  record 
shows  that  a  stop  at  San  Antonio  after  the  facilities 
6219  are  in  operation  will  increase  the  time  from  El  Paso 
to  Mexico  City  by  but  one  hour  and  five  minutes 
southbound  and  one  hour  and  twenty-five  minutes  north¬ 
bound,  and  that  the  additional  service  can  be  provided  with 
no  additional  cost  to  the  Government. 

Braniff  operates  a  service  from  San  Antonio  to  Laredo, 
connecting  at  Neuvo  Laredo  (across  the  Rio  Grande)  with 
Cia  Mexicana  de  Aviacion,  S.  A.,  which  stope  at  Monterrey 
and  Mexico  City,  but  this  service  does  not  provide  passen¬ 
gers  originating  in  San  Antonio  with  direct  one-plane  ser¬ 
vice  to  Monterrey  or  Mexico  City,  nor  does  the  service  now 
available  via  Brownsville  afford  satisfactory  service  from 
San  Antonio  to  Monterrey  or  Mexico  City. 

While,  by  this  opinion  or  order,  Continental  is  authorized 
to  operate  a  service  from  El  Paso  to  San  Antonio  this  ser¬ 
vice  does  not  afford  passengers  originating  in  San  Antonio 
direct  through  service  to  El  Paso  and  points  west,  includ¬ 
ing  Los  Angeles  on  the  Pacific  coast.  In  my  opinion  there 
is  no  valid  reason  why  the  people  of  San  Antonio  should  be 
denied  this  direct  through  service  to  the  west  coast  on  the 
one  hand  and  to  Monterrey  and  Mexico  City  on  the  other 
hand. 

The  record  shows  that  while  there  has  been  a  steady  in¬ 
crease  in  the  number  of  passengers  carried  by  American  be¬ 
tween  Mexican  points  and  El  Paso  and  points  west  of  El 
Paso,  its  average  load  is  around  12  passengers  for  a  21-pas¬ 
senger  plane.  The  distance  involved  in  the  flight  from  El 
Paso  to  Monterrey  requires  such  a  heavy  fuel  load  that 
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two  or  three  seats  must  be  “blocked  out.”  10  If  American 
were  permitted  to  stop  its  flights  at  San  Antonio, 

6220  where  it  could  refuel,  it  would  not  be  required  to 
carry  such  a  heavy  fuel  load  and  there  would  be  no 

necessity  for  blocking  out  seats.  Thus,  with  only  one  round 
trip  per  day  on  the  present  wartime  schedule,  an  average 
of  7  seats  would  be  available  to  the  travelling  public  of 
San  Antonio  on  each  southbound  flight  of  9  seats  on  each 
northbound  flight. 

It  is  true  that  if  American  is  allowed  to  include  San  An¬ 
tonio  as  a  stop  on  its  El  Paso-Monterrey  service  it  woi^ld 
be  in  competition  with  Continental  for  traffic  between  $1 
Paso  and  San  Antonio.  Continental,  by  the  decision  in  tljis 
case,  is  authorized  to  operate  a  route  from  San  Antonio  to 
El  Paso  via  Hobbs,  Midland,  Big  Spring  and  San  Angelo. 
In  granting  this  route  to  Continental  the  Board  lays  par¬ 
ticular  emphasis  upon  the  need  for  service  to  these  inter¬ 
mediate  points  between  San  Antonio  and  El  Paso.  Cont  i¬ 
nental’s  route  is  75  miles  longer  than  the  direct  route  bp- 
tween  El  Paso  and  San  Antonio  and  at  least  15  minutps 
should  be  allowed  for  each  of  the  intermediate  stops  which 
will  be  made  by  Continental.  Thus,  direct  through  service 
by  American  between  El  Paso  and  San  Antonio  could  Ipe 
provided  with  a  saving  of  at  least  an  hour,  while  the  tirrjie 
from  the  west  coast  to  Mexico  City  would  be  lengthened 
but  a  little  more  than  an  hour. 

/ft/  HARLEE  BRANCH 

#**##**•*  • 

6221  Served:  Dec  9  1943 

At  a  session  of  the  Civil  Aeronautics  Board  held  at  ips 
office  in  Washington,  D.  C.,  on  the  5th  day  of  Novem¬ 
ber,  1943.  | 

##••#•**•  !• 

io  With  a  heavy  fuel  load,  the  maximum  load  capacity  is  reached  before  afl 
seats  are  filled  and  the  remaining  seats  must  be  left  vacant  or  “blocked  out’P. 
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Order 

A  full  public  hearing  in  the  above  entitled  proceeding 
having  been  held  and  the  Board,  upon  consideration  of  fur¬ 
ther  argument  and  upon  reconsideration  of  the  entire  rec¬ 
ord,  having  issued  its  supplemental  opinion  containing  mod¬ 
ification  of  certain  of  its  findings  and  conclusions  and  its 
further  decision  based  thereon,  which  is  attached  hereto 
and  made  a  part  hereof,  and  finding  that  its  action  in  this 
matter  is  necessary  pursuant  to  said  supplemental  opinion ; 

It  Is  Ordered  That  the  certificate  of  public  convenience 
and  necessity,  as  amended,  for  route  No.  29,  authorizing 
Continental  Airlines,  Inc.  to  engage  in  air  transportation 
with  respect  to  persons,  property,  and  mail  between  the 
tehninal  point  Denver,  Colo.,  the  intermediate  points  Colo¬ 
rado  Springs,  Pueblo,  Trinidad,  Colo.,  Las  Vegas, 
6222  Santa  Fe,  N.  Mex.,  Albuquerque,  Roswell,  Hobbs  and 
Carlsbad,  N.  Mex.,  and  the  terminal  point  El  Paso, 
Tex.,  be  and  the  same  is  hereby  amended  so  as  to  authorize 
Continental  Airlines,  Inc.,  to  engage  in  temporary  air 
transportation  of  persons,  property,  and  mail  beyond  the 
intermediate  point  Hobbs,  N.  Mex.  to  the  terminal  point 
San  Antonio,  Tex.,  via  the  intermediate  points  Midland, 
Big  Spring,  and  San  Angelo,  Tex.,  for  a  period  of  three 
years  from  the  date  service  is  inaugurated  hereunder; 

It  Is  Further  Ordered  That  said  certificate,  as  amended, 
shall  be  effective  on  the  5th  day  of  November,  1943,  but  ser¬ 
vice  shall  not  be  inaugurated  until  the  Board  has  notified  the 
holder  thereof  that  the  national  defense  no  longer  requires 
that  the  inauguration  of  service  between  Hobbs,  N.  Mexico 
and  San  Antonio,  Tex.,  be  delayed : 

1  It  Is  Further  Ordered,  That  there  be  issued  to  Essair, 
Inc.,  a  certificate  of  public  convenience  and  necessity  au¬ 
thorizing  it  subject  to  the  provisions  of  said  certificate  to 
engage  in  air  transportation  with  respect  to  persons,  prop¬ 
erty,  and  mail  between  the  terminal  point  Houston,  Tex.,  the 
intermediate  points  Austin,  San  Angelo,  Abilene,  and  Lub¬ 
bock,  Tex.,  and  the  terminal  point  Amarillo,  Tex.  Said 
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certificate  shall  be  effective  immediately  and  continue  in 
effect  until  December  31,  1946,  or  further  order  o£  the 
Board; 

It  Is  Further  Ordered,  That  the  exercise  of  the  privileges 
granted  by  the  said  certificate  to  be  issued  to  Essair,  Inc., 
shall  be  subject  to  the  condition  that  the  holder  shall  serve 
all  of  the  intermediate  points  on  each  scheduled  trip  over 
the  route  described ; 

6223  It  Is  Further  Ordered,  That  Essair,  Inc.,  shall  sub¬ 
mit  reports  showing  the  volume  of  traffic  carried  on 
its  route  together  with  the  origination  and  destination  of 
all  passenger  traffic  for  each  of  the  first  3  months  of  opera¬ 
tion  and  for  the  months  of  February  and  August  of  each 
year  thereafter; 

It  Is  Further  Ordered,  That  the  certificate  of  public  con¬ 
venience  and  necessity  held  by  Braniff  Airways,  Inc.,  for 
route  No.  50  be  and  it  is  hereby  amended  so  as  to  authorize 
Braniff  Airways,  Inc.,  subject  to  the  provisions  of  said  cer¬ 
tificate,  as  amended,  to  engage  in  air  transportation  of 
persons,  property,  and  mail  between  the  terminal  point 
Houston,  Tex.,  the  intermediate  points  Austin,  San  An¬ 
tonio,  Tex.,  and  the  terminal  point  Laredo,  Tex.,  and  be¬ 
tween  the  terminal  points  Houston,  Tex.,  and  Corpus 
Christi,  Tex.; 

It  Is  Further  Ordered,  That  said  certificate,  as  amended, 
shall  be  effective  on  the  5th  day  of  November,  1943,  but  ser¬ 
vice  shall  not  be  inaugurated  until  the  Board  shall  have 
notified  the  holder  thereof  that  the  national  defense:  no 
longer  requires  that  the  inauguration  of  service  to  and 
from  Austin,  Tex.,  be  delayed; 

It  Is  Further  Ordered,  That  the  exercise  of  the  privi¬ 
leges  granted  by  said  certificates  as  issued  and  as  amended 
shall  be  subject  to  the  terms,  conditions,  and  limitations 
prescribed  by  section  238.3  and  238.5  of  the  Economic  Regu¬ 
lations  of  the  Board,  all  amendments  thereto,  and  such 
other  terms,  conditions,  and  limitations  as  may,  from  time 
to  time  be  prescribed  by  the  Board ; 
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6224  It  Is  Further  Ordered,  That  said  certificates  as 
issued  and  as  amended  shall  be  issued  in  the  form 

attached  hereto,  and  shall  be  signed  on  behalf  of  the  Board 
by  the  Chairman  of  the  Board,  and  shall  have  affixed  thereto 
the  seal  of  the  Board,  attested  by  the  Secretary ; 

It  Is  Further  Ordered,  That  the  applications  of  Braniff 
Airways,  Inc.,  Docket  Nos.  193,  199,  and  906,  Continental 
Air  Lines,  Inc.,  Docket  Nos.  2-401-B-2  and  2-401-B-3,  Trans¬ 
continental  &  Western  Air,  Inc.,  Docket  No.  390,  Essair, 
Inc.,  Docket  No.  206,  and  the  petitions  of  the  city  of  Fort 
Stockton,  Tex.,  Docket  No.  504,  the  city  of  Alpine,  Tex., 
Docket  No.  508,  and  the  city  of  Brown  wood,  Tex.,  Docket 
No.  509,  be  and  the  same  are  in  all  other  respects  denied. 
By  the  Civil  Aeronautics  Board: 

!  /s/  FRED  A.  TOOMBS 

(Seal)  Secretary 

6225  UNITED  STATES  OF  AMERICA 

!  Civil  Aeronautics  Board 

Washington,  D.  C. 

Certificate  of  Public  Convenience  and  Necessity 

(as  amended) 

I  CONTINENTAL  AIRLINES,  INC. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aeronau¬ 
tics  Act  of  1938,  as  amended,  and  the  orders,  rules,  and  reg¬ 
ulations  thereunder,  to  engage  in  air  transportation  with 
respect  to  persons,  property,  and  mail  as  follows: 

Between  the  terminal  point  El  Paso,  Tex.,  the  intermediate 
points  Carlsbad,  N.  Mex.,  and  Hobbs,  N.  Mex.,  and  (a)  be¬ 
yond  Hobbs,  N.  Mex.,  the  intermediate  points  Roswell,  N. 
Mex.,  Albuquerque,  N.  Mex.,  Santa  Fe,  N.  Mex.,  Las  Vegas, 
N.  Mex.,  Trinidad,  Colo.,  Pueblo,  Colo.,  Colorado  Springs, 
Colo.,  and  the  terminal  point  Denver,  Colo.,  and  for  a  period 
of  3  years  from  date  service  is  inaugurated  hereunder;  (b) 


305 


beyond  Hobbs,  N.  Mex.,  the  intermediate  points  Mid' and, 
Tex.,  Big  Spring,  Tex.,  and  San  Angelo,  Tex.,  and  the  ter¬ 
minal  point  San  Antonio,  Tex., 

to  be  known  as  route  No.  29. 

The  holder  shall  render  service  to  and  from  each  of  the 
points  named  herein  except  as  temporary  suspensions  of 
service  may  be  authorized  by  the  Board.  Upon  compliance 
with  such  procedure  relating  thereto  as  may  be  prescribed 
by  the  Board,  the  holder  may,  in  addition  to  the  seivice 
hereinabove  expressly  prescribed,  regularly  serve  a  point 
named  herein  through  any  airport  convenient  thereto,  and 
render  scheduled  nonstop  service  between  any  two  points 
not  consecutively  named  herein. 

The  exercise  of  the  privileges  granted  by  this  certificate 
shall  be  subject  to  such  reasonable  terms,  conditions,  and 
limitations  required  by  the  public  interest  as  may,  ftrom 
time  to  time,  be  prescribed  by  the  Board. 

This  certificate  shall  be  effective  on  the  5th  day  of  No¬ 
vember,  1943,  but  service  between  Hobbs,  N.  Mex.,  and  San 
Antonio,  Tex.,  via  Midland,  Big  Spring  and  San  Angelo, 
Tex.,  shall  not  be  inaugurated  until  the  Board  shall  have 
notified  the  holder  thereof  that  the  national  defense  no 
longer  requires  that  the  inauguration  of  such  service  be 
delayed. 

6226  In  Witness  Whereof,  The  Civil  Aeronautics  Board 
has  caused  this  certificate  to  be  executed  by  its  Chair¬ 
man  and  the  seal  of  the  Board  to  be  affixed  thereto,  attested 
by  the  Secretary  of  the  Board,  on  the  5th  day  of  November, 
1943. 

/s/  L.  WELCH  POGUE 
(Seal)  Chairman 

Attest : 

/s/  FRED  A.  TOOMBS 
Secretary 
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6227  UNITED  STATES  OF  AMERICA 

/ 

Civil  Aeronautics  Board 
Washington,  D.  C. 

Temporary  Certificate  of  Public  Convenience  and  Necessity 

ESSAIR,  INC. 

is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aeronau¬ 
tics  Act  of  1938,  as  amended,  and  the  orders,  rules,  and 
regulations  issued  thereunder,  to  engage  in  air  transporta¬ 
tion  with  respect  to  persons,  property,  and  mail  as  follows : 

Between  the  terminal  point  Houston,  Tex.,  the  intermediate 
points  Austin,  San  Angelo,  Abilene,  and  Lubbock,  Tex., 
and  the  terminal  point  Amarillo,  Tex., 

to  be  known  as  route  No.  64. 

The  holder  shall  render  service  to  and  from  each  of  the 
points  named  herein  except  as  temporary  suspensions  of 
service  may  be  authorized  by  the  Board.  Upon  compliance 
with  such  procedure  relating  thereto  as  may  be  prescribed 
by  the  Board,  the  holder  may,  in  addition  to  the  service 
hereinabove  expressly  prescribed,  regularly  serve  a  point 
nam6d  herein  through  any  airport  convenient  thereto. 

The  exercise  of  the  privileges  granted  by  this  certificate 
shall  be  subject  to  the  condition  that  the  holder  shall  serve 
each  intermediate  point  on  each  schedule  operated  over 
route  No.  64  and  such  other  reasonable  terms,  conditions, 
and  limitations  required  by  the  public  interest  as  may  from 
time  to  time  be  prescribed  by  the  Board. 

This  certificate  shall  be  effective  on  the  5th  day  of  No¬ 
vember,  1943,  and  shall  continue  in  effect  until  December 
31,  1946,  or  until  further  order  of  the  Board. 

In  Witness  Whereof,  the  Civil  Aeronautics  Board  has 
caused  this  certificate  to  be  executed  by  its  Chairman  and 
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the  seal  of  the  Board  to  be  affixed  hereto,  attested  by  tl^e 
Secretary  of  the  Board  on  this  5th  day  of  November,  194^. 

/s/  L.  WELCH  POGUE 
(Seal)  Chairman 

Attest : 

/s/  FRED  A.  TOOMBS 
Secretary 

6228  .  UNITED  STATES  OF  AMERICA 

Civil  Aeronautics  Board 
Washington,  D.  C. 

Certificate  of  Public  Convenience  and  Necessity 

(as  amended) 

BRANIFF  AIRWAYS,  INC.  I 


is  hereby  authorized,  subject  to  the  provisions  hereinafter 
set  forth,  the  provisions  of  Title  IV  of  the  Civil  Aeronau¬ 
tics  Act  of  1938,  as  amended,  and  the  orders,  rules,  and  reg¬ 
ulations  issued  thereunder,  to  engage  in  air  transportation 
with  respect  to  persons,  property,  and  mail  as  follows : 


Between  the  terminal  point  Houston,  Tex.,  the  intermediate 
points  Austin  and  San  Antonio,  Tex.,  and  the  terminal  point 
Laredo,  Tex.,  and  between  the  terminal  points  Houston, 
Tex.,  and  Corpus  Christie,  Tex. 


to  be  known  as  route  No.  50. 

The  holder  shall  render  service  to  and  from  each  of  the 
points  named  herein,  except  as  temporary  suspensions  of 
service  may  be  authorized  by  the  Board,  and  may  (1)  begjin 
or  terminate  or  begin  and  terminate  trips  at  points  short 
of  terminal  points;  (2)  continue  to  serve  regularly  ai|y 
point  named  herein  through  the  airport  last  regularly  us^d 
by  the  holder  to  serve  such  point  prior  to  the  date  of  issu¬ 
ance  of  this  certificate,  as  amended;  and  (3)  continue  ;o 
maintain  regularly  scheduled  non-stop  service  between  any 
two  points  not  consecutively  named  herein  if  non-stop  ser- 
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vice  was  regularly  scheduled  by  the  holder  between,  such 
points  on  the  date  of  issuance  of  this  certificate,  as  amended. 
In  addition  to  the  service  hereinabove  expressly  prescribed, 
the  holder  may  regularly  serve  any  point  named  herein 
through  any  other  airport  convenient  thereto,  and  may 
render  any  other  scheduled  non-stop  service  between  any 
two  points  not  consecutively  named  herein,  if  and  only  if 
such  holder  complies  with  such  procedure  relating  thereto 
as  may  be  prescribed  by  the  Board. 

The  exercise  of  the  privileges  granted  by  this  certificate, 
as  amended,  shall  be  subject  to  such  reasonable  terms,  con¬ 
ditions,  and  limitations  required  by  the  public  interest  as 
may  from  time  to  time  be  prescribed  by  the  Board. 

6229  This  certificate,  as  amended,  shall  be  effective  on 
the  5th  day  of  November,  1943,  but  service  to  and 

from  Austin,  Texas,  shall  not  be  inaugurated  until  the 
Board  shall  have  notified  the  holder  thereof  that  the  na¬ 
tional  defense  no  longer  requires  that  the  inauguration  of 
such  service  be  delayed. 

In  Witness  Whereof,  The  Civil  Aeronautics  Board  has 
caused  this  certificate,  as  amended,  to  be  executed  by  its 
Chairman  and  the  seal  of  the  Board  to  be  affixed  hereto, 
attested  by  the  Secretary  of  the  Board  on  this  5th  day  of 
November,  1943. 

i  /s/  L.  WELCH  POGUE 

(Seal)  Chairman 

Attest : 

/s/  FRED  A.  TOOMBS 
Secretary 

•  •*•#••••• 

6230  Served:  Dec  9  1943 

At  a  session  of  the  Civil  Aeronautics  Board  held  at  its 
office  in  Washington,  D.  C.,  on  the  5th  day  of  Novem¬ 
ber,  1943. 

•  *••*#*#•# 
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Order 

A  full  public  hearing  in  the  above-entitled  proceed!] 
having  been  held  and  the  Board,  upon  consideration  of  Ij 
record  in  such  proceeding,  having  issued  its  opinion  co 
taining  its  finding,  conclusions,  and  decision,  which  opini< 
is  attached  hereto  and  made  a  part  hereof,  and  finding  th 
its  action  in  this  matter  is  necessary  pursuant  to  sa 
opinion : 

It  Is  Ordered,  That  the  application  of  American  Airline 
Inc.,  in  so  far  as  it  proposes  to  include  San  Antonio  as 
intermediate  point  between  El  Paso,  Tex.,  and  Monterre 
Mexico,  on  its  El  Paso,  Tex.-Mexico  City,  Mexico  rou 
Docket  No.  924,  be  and  the  same  is  denied. 

By  the  Civil  Aeronautics  Board: 


(Seal) 


/s/  FRED  A.  TOOMBS 
Secretary. 


The  White  House 
Approved : 

/s/  FRANKLIN  D.  ROOSEVELT 


November  29,  1943. 

•  ****#**•# 

6234  Received  Jan  7  3:00  PM  ’44  Economic  Bureau 
Civil  Aeronautics  Board 

6235  Petition  for  Rehearing,  Reargument  and 

Reconsideration 

Braniff  Airways,  Inc.  (hereinafter  referred  to  as  “Peti¬ 
tioner”),  an  applicant  in  the  above-entitled  proceeding, 
hereby  respectfully  requests  rehearing,  reargument  and  re¬ 
consideration  of  (a)  so  much  of  the  Board’s  order,  Serial 
No.  2574,  and  attached  opinion  as  denies  the  application  of 
Petitioner  in  Docket  No.  199  for  a  temporary  or  permanent 
certificate  of  public  convenience  and  necessity  authorizing 
air  transportation  of  persons,  property  and  mail  between 
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San  Antonio,  Texas  and  El  Paso,  Texas,  via  Uvalde,  Del 
Rio,  Alpine-Marfa  and  Fort  Stockton,  Texas;  and  (b)  so 
much  of  the  Board’s  order,  Serial  No.  2574,  and  attached 
opinion  as  grants  to  Essair,  Inc.  (hereinafter  referred  to 
as  ‘ * Essair”)  a  temporary  certificate  of  public  convenience 
and  necessity  authorizing  air  transportation  of  persons, 
property  and  mail  between  the  terminal  point  Houston, 
Texas,  the  intermediate  points  Austin,  San  Angelo,  Abi¬ 
lene  and  Lubbock,  Texas,  and  the  terminal  point  Amarillo, 
Texas,  with  particular  reference  to  the  finding  of  fitness, 
willingness  and  ability  on  the  part  of  Essair. 

1.  Petitioner  at  the  time  of  the  original  hearing  in  the 
above-entitled  proceeding  was  an  applicant  in  Docket  No. 
199  for  a  certificate  of  public  convenience  and  necessity 

authorizing  air  transportation  of  persons,  property 
6236  and  mail  between  San  Antonio,  Texas,  and  El  Paso, 

Texas,  via  Uvalde,  Del  Rio  and  Marfa,  Texas.  Peti¬ 
tioner  was  also  an  applicant  in  Docket  No.  193  for  a  certifi¬ 
cate  of  public  convenience  and  necessity  authorizing  air 
transportation  of  persons,  property  and  mail  on  a  route 
from  Denver,  Colorado  via  Colorado  Springs  and  Pueblo, 
Colorado,  Amarillo,  Texas  and  Lubbock,  Texas  and  (a)  be¬ 
yond  Lubbock,  Texas  via  Big  Spring,  San  Angelo  and  San 
Antonio,  Texas  to  Laredo,  Texas,  and  (b)  beyond  Lubbock, 
Texas  via  Austin  and  Abilene,  Texas,  to  Houston,  Texas. 
These  applications  were  consolidated  into  the  above-en¬ 
titled  proceeding  with  applications  of  Continental  Air 
Lines,  Inc.  (hereinafter  referred  to  as  “ Continental” )  in 
Docket  Nos.  2-401-B-2  and  2-401-B-4,  Trancontinental  and 
Western  Air,  Inc.  (hereinafter  referred  to  as  “TWA”  in 
Docket  No.  390,  and  Essair  in  Docket  No.  206. 

2.  Hearing  in  the  above-entitled  proteeeding  was  held 
from  November  14,  1940  to  December  4,  1940,  and  briefs 
were  filed  with  the  Examiner  on  March  8,  1941.  There¬ 
after  the  Examiner  served  his  report  on  August  21,  1941, 
to  which  Petitioner  filed  its  exceptions  on  October  15,  1941, 
supported  by  a  brief  filed  November  10,  1941.  Oral  argu- 
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ment  before  the  Board  was  held  on  November  13, 1941,  and 
subsequently  the  Board  deferred  further  action  on  pending 
applications  due  to  the  war  emergency.  After  a  period  of 
time,  the  Board  resumed  its  consideration  of  the  above-en¬ 
titled  proceeding  and  on  May  12,  1943,  the  Board  served 
an  order,  Serial  No.  2265,  and  opinion  adopted  May  1]0, 
1943,  which  amended  Petitioner’s  certificate  of  public  con¬ 
venience  and  necessity  for  Route  No.  15,  so  as  to  authorise 
air  transportation  of  persons,  property  and  mail  between 
Amarillo,  Texas  and  Denver,  Colorado,  via  Pueblo  and 
Colorado  Springs,  Colorado.  In  the  same  order  and  opin¬ 
ion,  the  Board  denied  so  much  of  the  application  of  Peti¬ 
tioner  in  Docket  No.  193  as  requested  authority  to  engage 
in  air  transportation  of  persons,  property  and  mail  be¬ 
tween  Amarillo  and  San  Antonio,  Texas  and  between  Ama¬ 
rillo  and  Houston,  Texas.1  This  order,  however,  provided 
that  Essair’s  application  for  substantially  the  sanjie 
6237  routes  as  requested  by  Petitioner  south  of  Amarillo 
be  deferred  until  further  study  had  been  made  of  ttye 
question  of  local  and  feeder  air  service.  The  said  order  alio 
denied  the  application  of  Petitioner  in  Docket  No.  199  for 
a  San  Antonio-El  Paso  route  upon  the  basis  that  the  facts 
of  record  did  not  convince  the  Board  that  the  authorization 
of  permanent  service  was  justified.  However,  the  Board 
indicated  in  its  opinion  that  it  would  be  disposed  to  grant  a 
temporary  certificate  over  the  route  proposed  by  Petitioner 
between  San  Antonio  and  El  Paso,  if  Petitioner  should  fi]e 
an  application  for  a  temporary  certificate  or  amend  it  3 
application  in  the  instant  proceeding.2 

1  The  portion  of  the  route  between  San  Antonio,  Texas  and  Laredo,  Texas, 
covered  by  Docket  No.  193  was  disposed  of  in  a  proceeding  bearing  Docket 
No.  771  by  order  and  opinion  of  the  Board  dated  December  26,  1942. 

2  “If  the  application  by  Braniff  which  is  presently  before  us  sought  author¬ 
ity  to  conduct  operations  over  this  route  for  a  limited  period  of  years,  we 
would  have  felt  justified  in  issuing  such  a  certificate.  However,  under  thie 
circumstances  and  in  view  of  the  provisions  of  law,  we  are  compelled  to  deny 
the  present  application  without  prejudice  to  the  filing  of  an  application  for  a 
certificate  on  a  temporary  basis.  The  consideration  of  such  an  application,  if 
made,  may  by  stipulation  be  based  in  part  or  as  a  whole  upon  the  record 
made  in  the  present  case.”  (pp.  25-26  Mimeographed  Opinion  of  May  IQ. 
1943.) 
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3.  Within  the  time  provided  by  the  Rules  of  Practice, 
Petitioner  filed  on  June  10,  1943  a  petition  for  rehearing, 
reargument  and  reconsideration  of  only  that  portion  of 
the  Board  order  and  opinion  of  May  10, 1943  as  denied  the 
application  of  Petitioner  in  Docket  No.  193  for  authority  to 
engage  in  air  transportation  of  persons,  property  and  mail 
between  Amarillo  and  San  Antonio  and  between  Lubbock 
and  Houston.  This  request  was  premised  upon  the  argu¬ 
ment  that  the  Board  in  its  considerations  had  miscon¬ 
ceived  the  purpose  of  the  application  of  Petitioner  and  that 
the  Board  in  denying  Petitioner’s  application,  while  defer¬ 
ring  Essair’s,  had  deprived  Petitioner  of  the  right  to  be 
hdard  with  respect  to  local  and  feeder  service  in  the  area 
covered  by  the  applications.  Petitioner  did  not  request 
rehearing,  reargument  and  reconsideration  of  that  part  of 
the  Board’s  opinion  which  denied  to  Petitioner  a  permanent 
certificate  of  public  convenience  and  necessity  for  a  route 
between  San  Antonio  and  El  Paso,  because  Petitioner  was 
willing  to  accept  a  temporary  certificate,  believing  that, 
if  adequate  opportunity  were  given,  it  could  clearly  dem¬ 
onstrate  that  the  public  convenience  and  necessity  required 
the  granting  of  a  permanent  certificate.  However,  Conti¬ 
nental  filed  a  petition  requesting  reconsideration  of 

6238  that  portion  of  the  Board’s  order  which  denied  its 
application  for  a  Hobbs-San  Antonio  route,  and 
Essair  filed  numerous  documents,  all  purporting  to  be 
either  petitions  or  motions  for  rehearing,  reargument  and 
reconsideration  of  the  Board’s  deferment  of  their  appli¬ 
cation  in  an  attempt  to  compel  immediate  disposal  of  their 
application. 

4.  By  order,  Serial  No.  2330,  served  June  30,  1943,  the 
Board  reopened  for  reargument  and  reconsideration  that 
portion  of  its  order  and  opinion  denying  the  applications  of 
Continental  and  Petitioner  for  routes  between  El  Paso  and 
San  Antonio  and  granted  to  each  of  the  applicants  the  op¬ 
portunity  to  amend  its  application  to  request  authority  to 
engage  in  temporary  as  well  as  permanent  air  transporta- 
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tion.  This  said  order  further  reopened  for  reconsideration 
and  reargument  the  portions  of  applications  of  Petitioner, 
TWA  and  Essair  involving  proposed  service  between  Aus¬ 
tin  and  Houston.  In  all  other  respects  the  petitions  of  Con¬ 
tinental,  Petitioner  and  Essair  were  denied.  However,  that 
denial  contained  a  reservation  that  it  should  be  without 
prejudice  to  an  opportunity  for  Continental,  Petitioner  and 
TWA  to  file  applications  for  local  service  in  the  area  cov¬ 
ered  by  the  application  of  Essair,  or  to  seek  consolidation 
of  such  applications  with  that  of  Essair.  In  accordance 
with  its  willingness  to  accept  a  temporary  certificate 
tween  San  Antonio  and  El  Paso,  Petitioner  had  filed  on  M| 
28,1943  an  application  in  Docket  No.  906  for  temporary- 
permanent  authorization  along  such  route.  After  the  afore¬ 
mentioned  order  of  the  Board  was  issued,  Petitioner  filed 
on  July  12,  1943  an  Amendment  No.  2  to  its  original  appli¬ 
cation  in  Docket  No.  199,  which  contained  a  request  for  a 
permanent  or  temporray  certificate  of  public  convenience 
and  necessity. 

5.  By  order,  Serial  No.  2393,  served  August  7,  1943,  the 
Board,  after  having  been  bombarded  with  petitions,  mo¬ 
tions,  etc.  by  counsel  for  Essair,  reopened  for  reconsidera¬ 
tion  and  reargument  its  original  order  and  opinion  of  May 
10,  1943  with  respect  to  the  deferment  therein  of  the  appli¬ 
cation  of  Essair.  By  Order,  Serial  No.  2398,  served  Au¬ 
gust  13,  1943,  the  Board  consolidated  with  the  applications 
of  Continental  and  Petitioner,  which  had  been  reop>ened  for 
reargument  and  reconsideration,  the  application  of  Ameri¬ 
can  Airlines,  Inc.  in  Docket  No.  924  for  the  amendment  of 
its  certificate  of  public  convenience  and  necessity  for  Route 

FAM  26  to  name  San  Antonio  as  an  intermediate 
6239  point  between  Monterrey,  Mexico  and  El  Paso, 

Texas,  and  ordered  the  three  applications  set  down 
for  further  hearing  with  respect  to  the  issue  of  a  tempo¬ 
rary  certificate  of  public  convenience  and  necessity. 

6.  After  rehearing  on  September  2nd  and  September  3, 
1943,  in  which  Continental,  American  and  Petitioner  pir- 
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ticipated,  oral  argument  was  held  on  September  6  and  Sep¬ 
tember  7,  1943,  in  which  counsel  for  the  three  above-named 
parties  participated,  as  well  as  counsel  for  Essair  and  Pub¬ 
lic  Counsel.  On  December  8,  1943  the  Board  served  its 
order,  Serial  No.  2574,  and  attached  opinion  which  denied 
the  application  of  Petitioner  for  a  temporary  certificate  of 
public  convenience  and  necessity  between  San  Antonio  and 
El  Paso  and  granted  a  three  year  certificate  to  Continental 
covering  a  route  between  Hobbs,  New  Mexico  and  San  An¬ 
tonio,  Texas.  Said  order  also  awarded  a  certificate  of  pub¬ 
lic  convenience  and  necessity  to  remain  in  effect  until  De¬ 
cember  31, 1946  to  Essair  authorizing  air  transportation  be¬ 
tween  Houston  and  Amarillo,  Texas,  via  Austin,  San  An¬ 
gelo,  Abilene  and  Lubbock,  Texas. 

7.  It  is  respectfully  submitted  that  the  Board  erred  in 
denying  the  application  of  Petitioner  for  a  temporary  cer¬ 
tificate  between  San  Antonio,  Texas  and  El  Paso,  Texas. 
In  doing  so  the  Board  improperly  viewed  the  proposal  of 
Continental  as  an  alternative  to  the  route  applied  for  by 
Petitioner.  The  two  routes  are  separate  and  distinct  and, 
as  pointed  out  in  the  dissenting  opinion  of  Messrs.  Pogue 
and  Ryan,  the  fundamental  characteristics  of  the  route 
granted  to  Continental  and  the  demonstrated  community 
of  interest  predispose  that  carrier  to  operate  the  best  qual¬ 
ity  of  service  between  the  new  points  and  Albuquerque 
rather  than  between  the  new  points  and  El  Paso.  If  this 
be  so,  all  that  will  be  available  will  be  connecting  service 
at  Hobbs  between  El  Paso  and  San  Antonio.  Admittedly, 
Continental  may  be  authorized  to  operate  non-stop  between 
El  Paso  and  San  Antonio  but,  if  so,  the  advantages  of  ser¬ 
vice  to  the  intermediate  communities  which  prompted  the 
Board  to  award  the  route  to  Continental  would  be  lost.  But 
even  if  Continental  might,  through  a  combination  of  local 
service  and  non-stop  operation,  provide  adequate  service 
between  San  Antonio  and  El  Paso,  as  well  as  between  the 
intermediate  and  terminal  points  to  be  served,  the  route 
applied  for  by  Petitioner  is  still  justified  because  of  dis- 
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tinct  characteristics.  Petitioner’s  proposed  roqte 
6240  would  serve  to  provide  additional  direct  one-carrier 
one-plane  through  service  between  Galveston,  Hous¬ 
ton,  Austin  and  El  Paso,  as  well  as  one-carrier  service  be¬ 
tween  El  Paso  and  Corpus  Christi,  Laredo  and  Browhs- 
ville.  These  services  could  be  rendered  by  Continental  only 
through  connections  at  San  Antonio,  even  if  it  should  oper¬ 
ate  a  non-stop  El  Paso-San  Antonio  service.  It  is  submitted 
that  it  is  extremely  important  to  provide  such  through  ser¬ 
vice  between  four  of  the  largest  cities  in  the  State  of  Texas, 
three  of  which  are  almost  as  far  away  from  the  fourth  as 
New”  York  is  from  Chicago.  It  is  also  significant  that  the 
proposal  of  Petitioner  would  provide  an  alternative  two- 
carrier  connecting  service  between  Austin,  Galveston,  Hous¬ 
ton,  Corpus  Christi,  Laredo  and  Brownsville  and  the  Pa¬ 
cific  Coast  via  connections  with  American  at  El  Paso.  Such 
a  routing  via  Continental  would  require  the  services  bf 
three  carriers.  It  is  submitted  that  all  of  these  factors  in 
Petitioner’s  proposed  service  were  overlooked  by  the 
Board,  when  they  should  have  been  considered  in  evaluat¬ 
ing  the  proposed  services  of  Petitioner  and  Continental,  if 
the  Board  persists  in  such  a  technique.  If,  however,  the 
Board  will  regard  the  proposals  of  Continental  and  Peti¬ 
tioner  as  distinct,  these  factors  are  sufficient  to  justify 
establishment  of  temporary  service  by  Petitioner,  even 
though  Continental’s  service  also  be  established. 

Moreover,  the  majority  opinion  is  based  primarily  upon 
a  misunderstanding  of  the  relative  isolation  of  the  inter¬ 
mediate  points  proposed  to  be  served  by  Petitioner.  The 
majority  opinion  makes  much  of  the  fact  that  Uvalde,  Del 
Rio  and  Marfa  are  on  the  direct  route  of  the  Southern  Pa¬ 
cific  Railroad  and  are  served  by  two  round  trips  a  day. 
Admittedly,  the  bus  service  to  the  border  points  is  no  mo  re 
adequate  than  the  bus  service  to  the  points  on  Continen¬ 
tal’s  route,  and  in  any  event,  should  not  be  a  determining 
factor  in  establishment  of  new  air  service.  The  Board’s 
conclusion,  however,  ignores  the  fact  that  such  rail  service 
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is  rendered  at  inconvenient  hours  from  the  point  of  view 
of  the  three  intermediate  communities,  and  also  overlooks 
the  very  considerable  amount  of  time  involved  in  such  rail 
service.  For  example,  westbound  trains  leave  San  Antonio 
at  3:05  PM  and  3:15  AM,  arrive  in  Uvalde  at  5:37  PM  and 
5 :40  AM,  in  Del  Rio  at  7 :30  PM  and  7 :30  AM,  in 
6241  Marfa  at  3:43  AM  and  3:18  PM  and  in  El  Paso  at 
8 :20  AM  and  7 :20  PM.  Eastbound  trains  leave  El 
Paso  at  9 :20  AM  and  8 :30  PM  and  arrive  in  Marfa  at  3 :18 
PM  and  2 :56  AM,  in  Del  Rio  at  10 :00  PM  and  10 :40  AM,  in 
Uvalde  at  12 :04  AM  and  12 :35  PM  and  in  San  Antonio  at 
2:20  AM  and  3:10  PM  (Ex.  No.  B-12).  Thus,  it  will  be 
seen  that,  when  both  arrival  and  departure  times  are  con¬ 
sidered,  Marfa  has  good  service  of  only  one  round  trip  a 
day  to  El  Paso  and  no  convenient  service  whatever  to  San 
Antonio.  Del  Rio  has  only  one  convenient  round  trip  to 
San  Antonio,  even  though  it  has  better  service  to  El  Paso, 
and  Uvalde  has  only  one  convenient  round  trip  service  to 
San  Antonio.  Add  to  these  considerations  the  fact  that  the 
existing  rail  service  is  painfully  slow  and  the  fact  that  the 
so-called  convenient  rail  schedules  all  consume  the  better 
part  of  a  business  day  and  the  relative  isolation  of  these 
cities  in  an  air  age  is  clear.  Moreover,  it  should  be  pointed 
out  that  rail  service  from  the  border  cities  to  Austin  in¬ 
volves  connections  at  San  Antonio  with  a  layover  of  6  hours 
and  40  minutes,  while  rail  service  to  Houston  requires  ap¬ 
proximately  5  and  one-half  hours  more  travel  time.  These 
conditions  plus  the  complete  absence  of  rail  service  at  Fort 
Stockton  certainly  justify  inauguration  of  temporary  air 
service  along  the  border  route  on  an  experimental  basis. 

Admittedly,  the  intermediate  communities  to  be  served 
by  Petitioner  are  not  as  large  as  those  to  be  served  by  Con¬ 
tinental,  but  fairness  requires  that  Hobbs  and  Big  Spring, 
which  already  have  air  service  be  eliminated  from  the  list 
of  cities  to  be  served  by  Continental,  when  comparisons  are 
being  made.  If  this  is  done,  the  disparity  in  population  be¬ 
tween  the  two  proposals  is  reduced  by  23,000.  Even  though 
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the  preponderance  of  economic  characteristics  be  in  f4vor 
of  the  route  proposed  by  Continental,  this  fact  has  always 
been  recognized  by  Petitioner,  and  the  need  of  Big  Spring 
and  San  Angelo  for  service  to  San  Antonio  was  covered  by 
Petitioner’s  application  in  Docket  No.  193,  w’hich  was  denied 
by  the  Board.  Petitioner  has  never  regarded  such  sendee 
as  an  alternative  to  its  proposed  San  Antonio-El  Paso 
route ;  otherwise  it  would  not  have  filed  both  applications. 

Therefore,  in  view  of  the  fact  that  the  communities  tc  be 
served  by  Continental’s  proposal  and  by  Petitioner’s 
6242  proposal  are  roughly  comparable  in  terms  of  popula¬ 
tion,  economic  characteristics,  and  relative  isolation, 
it  seems  that  both  proposed  routes  of  Petitioner  and  Con¬ 
tinental  should  have  been  authorized.  Such  action  on  the 
part  of  the  Board  in  awarding  a  temporary  certificate  to 
Petitioner  wrould  have  been  consistent  writh  the  experimental 
philosophy  expressed  throughout  this  decision  with  respect 
to  the  proposal  of  Continental  and  the  application  of  Es- 
sair.  Rather  than  make  up  its  mind  on  a  cold  bare  record 
as  to  the  relative  value  of  Petitioner’s  and  Continents.! ’s 
proposals,  the  Board  should  better  have  authorized  both 
services  in  order  that  experience  may  demonstrate  wdiether 
either  or  both  are  required  by  the  public  convenience  and 
necessity.  It  is  the  position  of  Petitioner  that  both  may 
be  required  and,  if  given  adequate  opportunity  to  demon¬ 
strate  this  fact,  Petitioner  is  convinced  that  three  years’ 
experience  will  result  in  the  award  of  a  permanent  certifi¬ 
cate  to  Petitioner  for  the  border  route  between  San  An¬ 
tonio  and  El  Paso.  Public  Counsel,  the  Examiner  and  the 
Board  in  both  of  its  opinions  have  made  the  basic  error  of 
regarding  the  applications  of  Continental  and  Petitiorer 
as  mutually  antagonistic.  Petitioner  has  never  made  tljat 
error,  and  in  both  of  its  briefs  has  pointed  out  this  fact 
to  the  Examiner  and  the  Board.  Therefore,  it  is  respect- 
fullv  requested  that  this  fact  be  recognized  bv  the  Board 
and  that  the  Board  authorize  Petitioner  to  engage  in  tem¬ 
porary  air  transportation  for  a  period  of  three  years  along 


its  proposed  route  between  San  Antonio  and  El  Paso, 
Texas.  It  is  submitted  that  this  is  the  only  fair  way  in 
which  Petitioner’s  proposal  can  be  tested  and,  moreover,  if 
the  Board  persists  in  regarding  the  routes  of  Petitioner 
and  Continental  as  mutually  antagonistic,  this  is  the  only 
way  in  which  the  relative  value  of  the  two  routes  can  be 
finally  determined.  It  is  not  expected  that  any  substantial 
cost  to  the  Government  will  be  involved  in  such  a  temporary 
authorization,  except  for  compensation  for  the  volume  of 
mail  actually  transported  by  Petitioner.  If  experimenta¬ 
tion  is  to  be  the  order  of  the  day,  then  let  it  be  universal 
in  application  and  not  merely  selective. 

8.  It  is  also  respectfully  submitted  that  the  Board  erred 
in  its  disposition  of  the  application  of  Essair,  in  the  follow¬ 
ing  respects. 

(a)  The  action  of  the  Board  in  granting  to  Essair  a  tem¬ 
porary  certificate  of  public  convenience  and  neces- 
6243  sitv  in  this  proceeding  is  beyond  the  powers  of  the 
Board  under  Section  401  of  the  Act.  Essair  origi¬ 
nally  filed  its  application  in  Docket  No.  206  on  March  10, 
1939,  requesting  only  a  permanent  certificate  of  public  con¬ 
venience  and  necessity  under  Section  401  (d)  (1)  of  the 
Act.  Subsequently,  on  March  4,  1940,  the  original  appli¬ 
cation  of  Essair  was  amended  to  add  the  following  request: 

“Pending  final  action  by  the  Civil  Aeronautics  Authority 
on  the  granting  or  denying  of  a  permanent  Certificate  of 
Convenience  and  Necessity  to  applicant,  applicant  respect¬ 
fully  requests  temporary  authority  at  once  to  operate  either 
a  one-stop  or  a  non-stop  round-trip  daily  scheduled  service 
for  passengers  and  property  (and  also  mail  if,  as  and  when 
so  desired  by  the  Post  Office  Department)  from  Albu¬ 
querque,  New  Mexico  to  Houston,  Texas,  to  operate  one 
round  trip  daily  under  visual  contact  conditions  only.” 

This  was  in  effect  a  request  for  pendente  life  authority  as 
distinct  from  authority  for  a  term  of  years.  The  Board 
recognized  this  distinction  in  the  following  words  contained 
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in  footnote  7  on  page  14  of  its  mimeographed  opinion  dated 
November  5,  1943: 

“In  its  amended  application  for  a  certificate  of  public  con¬ 
venience  and  necessity  Essair  requested  a  temporary  cer¬ 
tificate  pending  final  disposition  of  its  request  for  a  perma¬ 
nent  certificate.  While  such  application  cannot  be  con¬ 
strued  as  an  optional  request  for  a  temporary  or  perma¬ 
nent  certificate,  Essair  has  made  such  a  request  in  its  peti¬ 
tion  for  reconsideration  and  has  indicated  its  willingness 
to  accept  a  temporary  certificate  with  such  conditions  as 
the  Board  may  impose.” 

This  language  indicates  that  the  Board  interpreted  the  re¬ 
quest  of  Essair  in  its  petition  for  reconsideration  as  an 
amendment  of  its  original  application.  Hence,  there  is  in¬ 
volved  here  a  factual  situation  w’herein  Essair,  having  had 
a  hearing  upon  its  application  for  a  permanent  certificate 
under  Section  401  (d)  (1)  of  the  Act  prior  to  the  decision 
of  the  Board  with  respect  to  that  application,  has  there¬ 
after  in  a  petition  for  reconsideration  amended  its  applica¬ 
tion  to  include  a  request  for  a  temporary  certificate  and  in 
so  doing  has  invoked  an  entirely  different  paragraph  of 
Section  401  (d)  of  the  Act.3  Thereafter,  the  Board  without 
further  notice  and  hearing  with  respect  to  the 
6244  amended  application  has  granted  the  authority 
sought  in  such  amendment. 

The  distinction  between  sub-paragraphs  1  and  2  of  Sec¬ 
tion  401  (d)  of  the  Act  is  one  of  substance  and  prevents 
the  Board  from  granting  a  temporary  certificate  in  re¬ 
sponse  to  an  application  for  a  permanent  certificate.  Pur¬ 
suant  to  paragraph  1  of  Section  401(d)  of  the  Act  the 
Board’s  only  authority  is  to  “issue  a  certificate  authorizing 
the  whole  or  any  part  of  the  transportation  covered  by  tine, 

3  The  language  in  Essair ’s  petition  for  reconsideration,  which  the  Board 
construed  as  an  amendment  of  its  application,  is  not  an  unambiguous  request 
for  a  temporary  certificate,  but  simply  an  erroneous  statement  of  «the  legal 
effect  of  the  request  for  a  temporary  certificate  of  public  convenience  and 
necessity  pendente  Utc  in  Essair ’s  amended  application. 
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application”  (emphasis  supplied).  The  distinction  is  shar¬ 
pened  by  the  language  in  paragraph  2,  which  authorizes 
the  Board  to  issue  temporary  certificates  only  in  response 
to  applications  therefor,  i.e. :  “In  the  case  of  an  application 
for  a  certificate  to  engage  in  temporary  air  transportation, 
the  Authority  may  issue  a  certificate  authorizing  the  whole 
or  any  part  thereof  for  such  limited  periods  as  may  be 
required  by  the  public  convenience  and  necessity.  ”  It  is 
clear  that  these  paragraphs  contemplate  two  different  kinds 
of  applications  involving  fundamentally  distinct  issues,  and 
that  the  Board  cannot  grant  a  temporary  certificate  under 
Section  401(d)(2)  in  response  to  an  application  for  a  per¬ 
manent  certificate  under  Section  401  (d)(1).  Eastern  Air 
Livies,  Inc. — Auto  giro  Operation ,  2  C.  A.  B.  54  (1940). 4 
The  ruling  in  the  Autogiro  case  was  followed  in  the  Board’s 
original  opinion  of  May  10,  1943,  in  this  proceeding 
6245  in  its  decision  with  respect  to  Petitioner’s  original 
application  in  Docket  No.  199.5 

In  view  of  its  own  precedents  defining  the  issues  under 
the  two  paragraphs  of  Section  401  (d)  of  the  Act,  the  Board 
in  awarding  Essair  a  temporary  certificate  must  have  acted 
in  response  to  the  amendment  of  Essair ’s  application  con¬ 
tained  in  its  petition  for  reconsideration.  It  is  submitted 

^‘Consideration  of  all  these  factors  suggests  the  desirability  of  a  tempo¬ 
rary  certificate,  but  we  find  ourselves  without  power  by  the  terms  of  the 
Civil  Aeronautics  Act  to  grant  such  a  certificate  under  this  proceeding.  The 
applicant  filed  an  application  for  a  permanent  certificate  under  the  provisions 
of  section  401  (d)-l  of  the  Act.  Although  this  section  gives  the  Board  the 
authority  to  issue  a  certificate  authorizing  ‘the  whole  or  any  part  of  the 
transportation  covered  by  the  application,’  the  language  appears  to  relate 
to  the  granting  in  whole  or  in  part  of  the  specific  prayers  in  an  application, 
and  not  to  contemplate  the  granting  of  a  temporary  certificate  in  a  case 
where  a  permanent  one  has  been  applied  for.  Any  doubt  which  might  have 
been  entertained  on  this  point  is  dissolved  by  the  fact  that  applications  for 
temporary  certificates  are  covered  specifically  in  section  401  (d)-2.  ”  Eastern 
Air  Lines,  Inc.  Autogiro  Operation ,  supra ,  at  p.  61. 

5  “While  these  facts  suggest  the  desirability  of  a  limited  or  temporary 
certificate,  during  which  period  the  traffic  needs  may  be  determined,  under 
the  provisions  of  the  law  we  are  not  authorized  to  issue  such  a  certificate  in 
cases  in  which  an  application  seeks  only  a  permanent  certificate  *  *  *.  How¬ 
ever,  under  the  circumstances  and  in  view  of  the  provisions  of  the  law,  we 
are  compelled  to  deny  the  present  application  without  prejudice  to  the  filing 
of  an  application  for  a  certificate  on  a  temporary  basis.”  Mimeographed 
opinion  of  May  10,  1943,  at  pp.  25-26. 
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that  under  any  possible  interpretation  of  Section  401  (c) 
of  the  Act,  there  should  have  been  given  public  notice  of 
the  amendment  to  the  application,  especially  in  view  of  the 
ambiguous  language  in  which  it  was  framed,  and  such 
amended  application  should  have  been  set  down  for  public 
hearing  at  which  all  interested  parties  might  appear  ^nd 
be  heard.6  This  statutory  requirement  has  not  been  met  in 
this  case  for,  although  the  Board  has  interpreted  that  por¬ 
tion  of  Essair’s  petition  for  reconsideration  as  a  substan¬ 
tial  amendment  of  its  original  application,  it  has  failed 
completely  to  notify  the  public  that  it  so  regarded  the  peti¬ 
tion  for  reconsideration  and,  without  a  hearing  thereon, 
has  proceeded  to  grant  the  relief  sought  in  said  petition.7 
Such  action  was  inconsistent  with  the  assurances  in  "he 
Board’s  order,  Serial  No.  2330,  denying  Petitioner’s  re¬ 
quest  for  reconsideration  of  the  Board’s  order  dismissing 
Petitioner’s  application  in  Docket  No.  193,  but  reserving  to 
Petitioner  the  right  to  file  applications  for  local  service  in 
the  area  covered  by  Essair’s  application.  Moreover 
6246  such  action  amounts  to  a  substantial  denial  of  cfue 
process  of  law  in  that  it  denied  to  Petitioner  ^nd 
other  interested  parties  the  opportunity  to  be  heard  upon 
the  issues  presented  by  the  amended  application  which  w^re 
substantially  different  from  those  involved  in  the  original 
application.  In  the  absence  of  any  notice  of  and  hearing  on 
the  new  or  amended  application  contained  in  Essair’s  peti¬ 
tion  for  reconsideration  the  Board’s  action  was  either  a 
violation  of  Section  401  (d)(1)  of  the  Act  by  the  grant  of 
a  temporary  certificate  of  public  convenience  and  necessity 

6 Section  401  (c)  of  the  Act  reads  as  follows:  “Upon  the  filing  of  any 
such  application,  the  Authority  shall  give  due  notice  thereof  to  the  public  by 
posting  a  notice  of  such  application  in  the  office  of  the  secretary  of  the 
Authority  and  to  such  other  persons  as  the  Authority  may  by  regulation  deter¬ 
mine.  *  *  *  Such  application  shall  be  set  for  public  hearing,  and  the  Authority 
shall  dispose  of  such  application  as  speedily  as  possible.  ” 

7  Neither  Order  Serial  No.  2393  reopening  for  reargument  and  reconsidera¬ 
tion  the  Board’s  original  order  and  opinion  of  May  10,  1943  deferring  fur¬ 
ther  action  on  Essair’s  application,  nor  the  notice  of  oral  argument  contained 
any  indication  that  the  issue  of  a  temporary  certificate  for  Essair  was  to  be 
considered. 
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in  response  to  an  application  for  a  permanent  certificate  of 
public  convenience  and  necessity,  or  a  violation  of  Section 
401  (c)  of  the  Act  by  the  granting  of  a  temporary  certificate 
of  public  convenience  and  necessity  in  response  to  an  appli¬ 
cation  therefor  without  notice  and  hearing. 

(b)  The  Board  in  finding  that  Essair  was  fit,  willing  and 
able  to  perform  the  air  transportation  authorized  must 
have  done  so  in  reliance  upon  something  other  than  the 
facts  of  record.  As  a  prelude  to  further  discussion,  it  is 
well  to  point  out  that  it  makes  no  difference  whether  the 
certificate  was  granted  to  Essair  pursuant  to  paragraph  1 
or  paragraph  2  of  Section  401  (d)  of  the  Act,  as  both  sub¬ 
sections  require  a  finding  of  fitness,  willingness  and  ability. 
In  support  of  its  ultimate  conclusion  that  Essair  is  fit,  will¬ 
ing  and  able,  the  Board  cited  the  following  considerations : 
(1)  Essair ’s  operation  over  the  proposed  route  for  several 
months  in  1939,  (2)  evidence  of  record  with  respect  to  finan¬ 
cial  arrangements,  and  (3)  the  experience  and  business 
background  of  its  officers  and  personnel  at  the  time  of  the 
hearing.  In  view  of  the  fact  that  recent  decisions  of  the 
Court  of  Appeals  for  the  District  of  Columbia  and  of  the 
United  States  Supreme  Court8  require  that  the  basic  facts 
in  support  of  conclusions  derived  by  administrative  bodies 
be  stated  in  their  opinions,  it  must  be  assumed  that  there 
was  no  other  evidence  upon  which  the  Board  relied  in  mak¬ 
ing  its  decision  as  to  the  fitness,  willingness  and  ability  of 
Essair,  except  the  three  factors  recited  above.  Even 
6247  a  cursory  review  of  the  record  indicates  there  is  no 
substantial  evidence  under  those  three  headings 
which  will  sustain  the  Board’s  finding.  In  fact,  there  is 
not  a  scintilla  of  evidence  anywhere  in  the  record  which 
could  possibly  sustain  the  finding  that  Essair  is  fit,  willing 
and  able. 

(1)  Essair’s  record  of  operation,  or  so  much  of  it  as  is 
included  in  the  record,  reads  like  a  comic  tragedy.  What 

8  Saginaw  Broadcasting  Co.  v.  Federal  Communications  Comm.,  68  App. 
D.  C.  282  (1938),  cert,  denied  305  U.  S.  613  (1938);  Florida  v.  United  States. 
282  IT.  S.  194  (1931). 
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did  appear  in  the  record  was  carefully  selected  by  Essair 
and  is  so  obviously  incomplete  as  not  to  constitute  substan¬ 
tial  evidence.  All  that  appears  in  the  positive  case  of  Es¬ 
sair  is  that  it  had  been  incorporated  in  Texas  on  January 
19, 1939 ;  that  it  had  operated  single  engine  airplanes  in  day 
contact  operations  between  Amarillo,  Texas  and  Houston, 
Texas,  via  Austin,  San  Angelo,  Big  Spring  and  Lubbock, 
Texas,  from  February  8,  1939  to  the  middle  of  April,  1939, 
when  operations  north  of  San  Angelo  were  discontinued, 
admittedly,  because  of  poor  passenger  patronage.  It  also 
appeared  that  in  the  early  part  of  May,  1939,  the  San  An- 
gelo-Austin  segment  was  discontinued  and  operations  w^re 
confined  to  the  Austin-Houston  portion  of  the  route  ui^til 
suspended  entirely  on  July  19,  1939  (Ex.  No.  E-2).  Essair 
carefully  refrained  from  putting  into  the  record  any  cur¬ 
rent  balance  sheet,  any  profit  and  loss  statement  showing 
financial  results  of  its  previous  operation,  or  in  fact,  any 
evidence  of  any  kind  as  to  its  financial  status  at  the  time 
of  the  hearing,  as  to  the  financial  success  or  failure  of  its 
previous  operation,  or  as  to  revenues  and  expenses,  except 
for  the  general  comment  that  costs,  exclusive  of  deprecia¬ 
tion,  were  18  cents  a  mile  while  the  route  was  operated. 
However,  it  was  subsequently  brought  out  by  cross-exami¬ 
nation  that  Essair  had  authorized  and  outstanding  100 
shares  of  stock  of  a  par  value  of  $10;  that  at  the  time  of 
the  hearing  Essair  had  no  employees  and  no  assets;  that 
its  single  airplane  had  an  attachment  against  it  for  unpaid 
gasoline  bills ;  that  $25,000  had  been  advanced  by  the  stock¬ 
holders  over  and  above  the  capital  contribution  and  had 
been  completely  expended;  that  debts  of  less  than  $1000 
were  still  outstanding,  including  a  claim  for  unpaid  State 
taxes;  and  that,  as  a  matter  of  fact,  financially  speaking, 
the  corporation  was  insolvent  (Tr.  pp.  1124-1138).  Nor 
was  the  evidence  with  respect  to  the  success  of  Essair  in 
stimulating  traffic  during  its  operations  any  more  im- 
6248  pressive.  While  it  operated  it  carried  only  1  passen¬ 
ger  between  Amarillo  and  Lubbock,  1  passenger  be- 


324 


tween  Lubbock  and  Big  Spring,  3  passengers  between  San 
Angelo  and  Houston,  3  passengers  between  San  Angelo  and 
Austin  and  57  passengers  between  Austin  and  Houston  (Ex. 
No.  E-2).  This  is  the  whole  tragic  story  of  the  past  record 
of  operations  of  Essair. 

(2)  The  evidence  submitted  with  respect  to  financial  ar¬ 
rangements  was  also  most  peculiar.  It  was  proposed  to 
increase  the  authorized  capital  to  $250,000,  to  capitalize  the 
$25,000  advanced  by  the  stockholders  to  the  corporation  and 
already  expended,  and  to  assign  this  value  to  the  certificate 
as  an  asset  (Ex.  No.  E-5).  The  remainder  of  the  stock 
would  be  disposed  of  through  an  underwriter,  who  testi¬ 
fied  that  the  additional  capital  would  be  raised  by  sale  of 
non-voting  securities  in  order  to  perpetuate  control  in  the 
original  management  (Tr.  pp.  1159-4170).  This  is  all  of 
the  evidence  of  record  with  respect  to  financial  arrange¬ 
ments.  In  other  words,  the  entire  additional  capital  was 
to  come  from  the  public  through  an  underwriter.  However, 
if  we  look  at  what  purports  to  be  an  underwriter’s  agree¬ 
ment  with  Essair,  we  find,  as  a  matter  of  fact,  it  was  not  an 
agreement  at  all  but  only  an  expression  of  desire  on  the 
part  of  the  underwriter  to  make  an  agreement  in  the  future. 
The  conditions  imposed  which  could  be  invoked  by  the 
underwriter  to  defeat  liability  were  sufficient  to  render  the 
contract  unenforceable  in  any  court  of  law  in  this  country.9 
Moreover,  there  was  a  condition  precedent  in  the  said  con¬ 
tract  with  the  underwriter  which  mitigates  against  it  being 
applicable  to  the  present  situation.  That  condition  prece¬ 
dent  provided  that  before  liability  should  attach  on  the 
agreement,  Essair  must  have  secured  from  the  Board  a 
permanent  certificate,  otherwise  the  underwriter  was  to 
have  no  liability  to  perform  its  undertaking  (Ex.  No.  E-5a, 

9  “That  it  is  understood  that  this  agreement  is  so  conditioned  that  if,  prior 
to  the  closing  date  or  dates  the  market  value  of  securities  in  general  is,  or  if 
political,  financial  or  economic  conditions  are,  or  any  other  conditions  are, 
in  the  judgment  of  ourselves,  the  underwriters,  such  as  to  render  the  contem¬ 
plated  public  offering  impracticable  or  inadvisable,  the  underwriters  shall  have 
the  right  to  postpone  temporarily,  or  for  such  longer  time  as  the  underwriters 
elect,  their  liability  to  purchase  said  securities. ' *  (Ex.  No.  E-5a) 
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Tr.  p.  1163).  That  is  the  status  at  the  present  moment. 
There  are,  in  fact,  no  financial  arrangements  which  ajre 
effective  at  the  present  time.  There  was  a  lot  of  talk 
6249  at  the  hearing  about  financing  a  temporary  operation 
pendente  lite,  but  that  testimony  was  all  illusory  }n 
character  and  consisted  principally  of  a  statement  by  the 
President  of  Essair  that  he  could  get  loans  up  to  90  p^r 
cent  of  accrued  mail  pay  (Tr.  p.  1122).  The  record  has 
been  searched  from  cover  to  cover  for  any  other  bit  of  evi¬ 
dence  as  to  financial  arrangements  which  are  currently  ef¬ 
fective  and  absolutely  none  has  been  found.  To  summarize 
briefly,  all  the  evidence  with  respect  to  financial  arrange¬ 
ments  which  appears  of  record  is  a  plan  to  sell  non-voting 
stock  to  the  public  in  reliance  upon  a  franchise  from  gov¬ 
ernmental  authority. 

(3)  The  third  factor  relied  on  by  the  Board,  i.e.,  the  ex-# 
perience  and  business  background  of  Essair ’s  officers  and 
personnel,  is  equally  without  support  in  the  record.  It  is 
noteworthy  that  the  Board  chose  to  qualify  its  finding  as 
applying  to  officers  and  personnel  “at  the  time  of  the  hear¬ 
ing”,  when  it  knows  very  well  that  none  of  those  officer^ 
are  at  present  connected  with  the  company  in  any  wajj. 
Moreover,  the  record  establishes  the  fact  that  Essair  ha^l 
no  personnel  at  the  time  of  the  hearing.  (Tr.  p.  1132.) 

In  fact,  evidence  as  to  the  experience  and  business  back 
ground  of  the  officers  at  the  time  of  the  hearing'  was  limiteq 
almost  exclusively  to  a  detailed  description  of  the  qualifi 
cations  of  the  then  president,  Mr.  S.  W.  Marshall,  Jr.  (Trj 
pp.  1098-1099).  There  was  also  some  testimony  on  cross 
examination  with  respect  to  the  previous  background  an4 
business  experience  of  the  other  two  officers  and  director^ 
(Tr.  pp.  1132-1136).  The  sum  total  of  this  testimony  addi 
up  to  the  fact  that  Mr.  S.  W.  Marshall,  Jr.  has  had  several 
years  experience  as  a  consulting  engineer,  while  of  the  other 
two  officers  and  directors,  one  has  been  engaged  in  the  print  ¬ 
ing  and  advertising  business  and  the  other  in  the  insurance 
business.  The  entire  experience  of  these  officers  and  direc  - 
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tors  in  any  form  of  transportation  is  embraced  in  the  five 
months’  operation  of  Essair.  The  success  of  that  opera¬ 
tion  is  not  such  as  to  convince  anyone  of  the  ability  of  these 
three  gentlemen  to  successfully  operate  an  air  transport 
company.  Otherwise,  there  is  absolutely  nothing  to  indi¬ 
cate  that  the  business  background  and  experience  of  the 
officers  and  personnel  of  the  company  are  such  as  to  qualify 
them  as  competent  to  operate  a  scheduled  airline  ser¬ 
vice. 

6250  It  is  submitted  that  the  evidence  under  these  three 
headings  relied  upon  by  the  Board  to  establish  the 
fitness,  willingness  and  ability  of  Essair  does  not  in  toto 
amount  to  a  scintilla.  In  fact,  no  reasonable  man  could  read 
the  record  and  fail  to  arrive  at  the  conclusion  that  there  was 
insufficient  evidence  to  establish  the  fitness,  willingness  and 
ability  of  the  applicant.  The  Board  is  referred  to  its  opin¬ 
ion  in  National  Airlines ,  Inc.,  Daytona  Beach- Jacksonville 
Operation,  1  C.  A.  A.  612  (1940),  wherein  it  held  that  the 
fitness,  willingness  and  ability  of  an  applicant  are  concerned 
primarily  with  economic  questions  and  not  with  the  safety 
phases  of  operation.  In  this  case  there  is  nothing  to  demon¬ 
strate  the  economic  fitness  and  ability  of  the  applicant 
herein.  As  pointed  out  heretofore,  there  is  nothing  to  indi¬ 
cate  the  economic  success  or  failure  of  Essair ’s  previous 
operation ;  there  is  nothing  to  indicate  the  financial 
status  of  the  applicant  at  the  time  of  the 
hearing;  there  is  nothing  to  indicate  the  financial  arrange¬ 
ments  that  will  be  made  for  the  raising  of  capital  to  finance 
a  temporary  operation ;  and  there  is  nothing  in  the  experi¬ 
ence  and  business  background  of  the  officers  and  personnel 
of  the  company  at  the  time  of  the  hearing  to  indicate  that 
they  are  competent  to  operate  a  scheduled  airline  service. 

!  A  brief  review  of  the  pertinent  cases  under  Section  207 
of  the  Motor  Carrier  Act  (49  U.  S.  C.  A.  307)  shows  that 
the  Interstate  Commerce  *  Commission  has  never  been  in¬ 
clined  to  interpret  an  analogous  provision  of  that  Act  as 
loosely  as  the  Board  has  interpreted  Section  401  (d)  of  the 
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Civil  Aeronautics  Act  in  this  proceeding.  In  the  absence 
of  adequate  precedents  established  in  previous  cases,  it  is 
submitted  that  the  Board  would  do  well  to  follow  the  leak 
of  the  Interstate  Commerce  Commission.  Particularly  ap¬ 
propriate  is  Coast  Lines ,  Ltd. — Common  Carrier  Applicc \- 
tion,  16  M.  C.  C.  554  (1939).  In  this  case  the  Commission 
adopted  the  Examiners’  report,  which  stated  that  the  appli¬ 
cation  was  by  a  proposed  (not  in  existing)  corporation  for  a 
certificate  authorizing  common  carrier  operations  between 
Los  Angeles  and  Seattle ;  that  the  officers  were  only  prospec¬ 
tive;  that  the  authorized  capital  stock  was  to  be  $100,000, 
of  which  one  share  was  to  be  owned  by  each  officer  and  the 
rest  by  a  hotel  corporation  owned  by  the  father  oi 
6251  one  officer  (Stilwell),  50  per  cent  of  which  stock  was 
to  be  held  by  the  hotel  corporation  subject  to  the  op¬ 
tion  of  another  officer  (Henry)  to  purchase  out  of  earn¬ 
ings;  that  Henry  was  to  be  in  complete  charge  of  opera¬ 
tions.  The  report  concluded  that,  although  Henry  claimed 
considerable  experience  as  a  motor  carrier  of  passengersL 
most  of  such  experience  was  in  “wildcat”  operations.  The 
proposal  was  to  use  11  passenger  equipment  and  to  pro^ 
vide  low  cost  transportation,  a  more  rapid  service  than 
existing  competitors,  and  daylight  trips  through  the  Red[ 
wood  Empire.  The  facts  in  this  proceeding  before  the 
Interstate  Commerce  Commission  are  remarkably  similar 
to  the  facts  presented  by  Essair’s  application.  Therefore, 
the  language  of  the  Commission  in  disposing  of  the  appli  ¬ 
cation  is  particularly  appropriate,  especially  where,  at  ppi 
555-556,  it  said: 

“Obviously,  such  a  showing  is  insufficient  to  justify  the 
proposed  operation,  but  even  if  it  were  entirely  adequate,  a, 
certificate  should  not  be  granted  in  this  case.  As  above 
stated,  there  is,  as  yet,  no  corporation.  William  Henry  isi 
in  effect,  the  real  applicant  and  he  has  not  shown  either  th^ 
financial  or  technical  ability  or  the  fitness  to  conduct  th^ 
proposed  operation.  He  has  neither  assets  of  his  own  suf¬ 
ficient  for  the  purpose  nor  a  substantial  backer.  His  prin- 
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cipal  associate  appears  to  be  the  witness  Stilwell,  who 
acted  as  his  attorney  and  will  serve  as  secretary-treasurer 
of  the  proposed  corporation.  Stilwell  admitted  that  there 
were  several  unpaid  judgments  against  him,  that  he  had 
no  substantial  assets,  and  that  he  had  only  a  single-share 
interest  in  the  Stilwell  Hotel  Oo.  Nevertheless,  he  at¬ 
tempted  to  bind  that  corporation  to  supply  any  capital 
needed  in  the  proposed  operation.  No  one  representing 
control  of  the  corporation  appeared  to  substantiate  his 
statement.  Obviously,  an  operation  of  this  importance 
should  not  be  authorized  without  a  more  substantial  show¬ 
ing  that  applicant  is  financially  equipped  to  successfully 
carry  it  out.” 

Other  cases  wherein  applicants  were  found  by  the  Inter¬ 
state  Commerce  Commission  to  be  not  fit,  willing  and  able 
under  the  provisions  of  Section  207  of  the  Motor  Carrier 
Act  and  the  principal  reasons  for  such  findings  are  the  fol¬ 
lowing:  A.  M.  Bobbitt — Contract  Carrier  Application ,  1 
M.  C.  C.  127  (1936),  incomplete  profit  and  loss  statement, 
insufficient  capital,  delinquent  taxes;  A.  W.  Shipwash — 
Common  Carrier  Application,  1  M.  C.  C.  710  (1937),  ignor¬ 
ance  of  Motor  Carrier  Act  and  violation  thereof,  lack  of 
evidence  of  financial  ability  and  inadequacy  of  experience 
as  operator  of  public  transportation,  service ;  E.  W.  Mosher 

i  Common  Carrier  Application,  1  M.  C.  C.  483  (1937), 
6252  lack  of  capital,  record  of  unsatisfactory  operations; 

C.  P.  Parker — Common  Carrier  Application ,  3  M.  C. 
C.  18  (1937),  lack  of  capital  and  absence  of  concrete  plan  of 
financing;  no  previous  transportation  experience;  Paul  D. 
Fraley — Contract  Carrier  Application,  6  M.  C.  C.  463 
(1938),  lack  of  evidence  of  financial  status  of  applicant; 
E.  T.  Welsh — Contract  Carrier  Application,  8  M.  C.  C.  687 
(1938),  no  financial  statement,  no  adequate  plans  for  rais¬ 
ing  capital;  Murray  Stone — Com.mon  Carrier  Application, 
10  M.  C.  C.  467  (1938),  lack  of  assets  and  working  capital, 
no  plan  for  financing.  It  is  important  that  almost  all  of 
these  facts  which  the  Interstate  Commerce  Commission  has 
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held  to  be  indicative  of  a  lack  of  fitness,  willingness  and 
ability  is  present  in  the  case  presented  by  Essair. 

Therefore,  in  the  absence  of  any  better  evidence  than 
appears  of  record,  the  conclusion  is  inevitable  that  there 
is  no  substantial  evidence  upon  which  the  Board  could 
predicate  its  finding  of  fitness,  willingness  and  ability  on 
the  part  of  Essair.10  In  the  absence  of  such  substantial 
evidence,  it  is  respectfully  requested  that  the  Board  re¬ 
consider  its  previous  action  and  deny  the  application  of 
Essair,  for  the  reason  that  the  conclusion  of  the  Board  as 
written  is  defective  and  subject  to  reversal  on  appeal. 
National  Labor  Relations  Board  v.  Columbian,  Co.,  306  U. 
S.  292  (1939). 

It  is  inconceivable  that  the  courts  will  sustain  the  Board’s 
finding  of  fitness,  willingness  and  ability  on  the  part  of 
Essair,  for  if  an  insolvent  corporation  Whosei  previous 
operations  have  resulted  in  losses  far  in  excess  of  capital, 
whose  stockholders  propose  to  capitalize  such  indebtednes 
and  foist  off  non-voting  stock  upon  an  unsuspecting  public 
in  reliance  solely  upon  a  public  franchise  and  the  guar¬ 
antee  of  Section  406  of  the  Act,  and  whose  officers  and 
directors  are  completely  without  experience  in  any  form 
of  transportation,  is  fit,  willing  and  able,  those  words  are 
without  meaning.  Any  stock-selling  scheme  will  meet  the 
test  and  the  Board  will  be  guilty  of  making  promoters  rich 
at  the  expense  of  the  public  and  a  sound  air  transporta¬ 
tion  system.  This  whole  question  is  of  tremendous 
6253  importance  in  view  of  the  anticipated  expansion  of 
local  and  feeder  air  service  and  the  great  numlier 
of  applications  to  engage  in  such  service  now  on  file  with 
the  Board.  If  no  more  is  required  in  future  cases  than 
has  been  presented  in  this  case  to  substantiate  fitness,  will¬ 
ingness  and  ability,  the  whole  local  and  feeder  service  pro¬ 
gram  will  inevitably  find  its  way  into  the  hands  of  specu¬ 
lators  in  public  franchises. 

io  Section  1006  (e)  of  the  Act  makes  findings  of  the  fact  of  the  Board  :on- 
clusive  on  appeal  only  “if  supported  by  substantial  evidence. ’ ’ 
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(c)  The  Board  in  finding  that  Essair  was  fit,  willing  and 
able  to  perform  the  air  transportation  authorized  failed 
completely  to  specify  the  basic  facts  upon  winch  it  relied 
in  making  that  finding,  for  the  single  paragraph  devoted 
to  that  subject  did  not  contain  sufficient  and  accurate  find¬ 
ings  of  fact  to  dispose  of  the  issues  presented.  It  has  long 
been  a  principle  of  administrative  law  that  conclusions 
reached  by  administrative  bodies  must  be  supported  by  an 
adequate  recitation  of  findings  of  fact  leading  logically  to 
the  conclusion  arrived  at  by  the  administrative  body. 
Florida  v.  United  States,  282  U.  S.  194  (1931).  This  prin¬ 
ciple  may  be  stated  in  another  way  in  saying  that  the  court 
will  not  search  the  record  to  determine  whether  there  is 
adequate  evidence  to  support  the  conclusion  of  the  admin¬ 
istrative  body  unless  that  body  spells  out  and  states  the 
facts  upon  which  it  relied.  An  expert  body  like  the  Civil 
Aeronautics  Board  has  as  its  primary  function  the  finding 
of  facts  and  in  reaching  any  conclusion  it  must  state  the 
b^sic  and  essential  findings  required  to  support  its  con¬ 
clusion.  This  principle  has  been  amplified  in  Saginaw 
Broadcasting  Co.  v.  Federal  Communications  Comm.,  68 
App.  D.  C.  282  (1938),  cert,  denied  305  U.  S.  613  (1938), 
wherein  at  p.  288  the  court  said: 

“We  now  rule  that  findings  of  fact,  to  be  sufficient  to  sup¬ 
port  an  order,  must  include  what  have  been  above  de¬ 
scribed  as  the  basic  facts,  from  which  the  ultimate  facts  in 
the  terms  of  the  statutory  criterion  are  inferred.  It  is 
not  necessary  for  the  Commission  to  recite  the  evidence, 
and  it  is  not  necessary  that  it  set  out  its  findings  in  the 
formal  style  and  manner  customary  in  trial  courts.  It  is 
enough  if  the  findings  be  unambiguously  stated,  whether 
in  narrative  or  numbered  form,  so  that  it  appears  definitely 
upon  what  basic  facts  the  Commission  reached  the  ulti¬ 
mate  facts  and  came  to  its  decision.”  (Emphasis  supplied.) 

Tested  by  these  principles  the  findings  of  the  Board  with 
respect  to  the  fitness,  willingness  and  ability  of  Es- 
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62.54  sair  are  entirely  inadequate.  In  the  Saginaw  case 
the  Court  of  Appeals  ruled  that  findings  must  be 
made  in  unambiguous  language  and  must  include  the  basic 
facts  in  reliance  upon  which  the  Commission  derived  the 
ultimate  facts  leading  logically  to  its  conclusion. 

The  factors  stated  by  the  Board  as  having  been  consid¬ 
ered  in  reaching  its  decision  with  respect  to  the  fitness, 
willingness  and  ability  of  Essair,  i.e.,  Essair ’s  record  of 
operations,  evidence  with  respect  to  financial  arrange¬ 
ments  and  the  experience  and  business  background  of  its 
officers  and  personnel,  are  statements  of  ultimate  facts  and 
not  of  basic  facts.  The  basic  facts  upon  which  the  Bokrd 
relied  are  those  facts  revealed  by  the  record  of  operations, 
the  actual  facts  as  to  financial  arrangements  and  the  actual 
facts  relating  to  the  experience  and  business  background 
of  the  officers  and  personnel.  The  statement  of  the  Board 
as  it  stands  will  not  convince  any  one  that  Essair  is  fit, 
willing  and  able,  because  the  basic  facts  indicating  that  to 
be  true  have  not  been  recited.  The  Board  is  stating  upon 
what  evidence  it  relied,  but  is  not  stating  the  nature  of 
that  evidence.  In  other  words,  what  is  required  by  the 
Saginaw  case  is  a  syllogistic  process  of  reasoning  whereby 
the  basic  facts  are  stated  as  the  major  premise,  the  ulti¬ 
mate  facts  as  the  minor  premise  and  the  decision  as  the 
logical  conclusion.  The  Board  has  failed  utterly  to  follow 
any  system  of  syllogistic  reasoning  in  arriving  at  a  con¬ 
clusion  with  respect  to  the  fitness,  willingness  and  ability  of 
Essair,  for  it  has  simply  described  in  general  terms  the 
evidence  upon  which  it  relied  and  alleged  that  such  evi¬ 
dence  stablishes  the  ultimate  conclusion,.  The  question 
presented  is  how  does  this  evidence  establish  the  conclu¬ 
sion  and  what  is  that  evidence  and  the  logical  inference 
therefrom? 

For  that  reason,  it  is  respectfully  requested  that  the 
Board  grant  reconsideration  and  reargument  in  order  that 
it  may  revise  this  section  of  its  decision  in  order  to  con¬ 
form  with  the  requirements  as  to  findings  of  fact  laid  down 
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by  the  courts,  and  in  order  that  on  appeal  the  court  be  able 
to  determine  exactly  what  the  Board  relied  upon  and  not 
have  to  laboriously  search  the  record. 

(d)  The  Board  in  granting  a  temporary  certificate  to 
Essair,  for  the  purposes  specified  in  the  decision, 
6255  should  have  placed  in  such  certificate  a  restriction 
against  the  sale  or  other  disposal  thereof  to  an  exist¬ 
ing  air  carrier.  Having  found  in  its  decision  of  May  10, 
1943  that  the  proposed  service  of  Transcontinental  &  West¬ 
ern  Air,  Inc.  from  Amarillo  to  Houston  was  not  required 
by  the  public  convenience  and  necessity,  and  having  found 
in  its  opinion  of  December  8,  1943  that  the  public  conven¬ 
ience  and  necessity  required  the  operation  of  Essair  as  a 
strictly  feeder  service,  the  Board  should  have  imposed 
some  restriction  upon  the  certificate  so  as  to  insure  Essair ’s 
continued  operation  as  a  feeder  service  and  to  prevent  its 
absorption  and  operation  by  a  trunk-line  carrier.  In  other 
words,  the  Board  should  have  taken  steps  to  insure  that 
Essair  remain  independently  owned  and  independently 
operated,  if  the  experimental  purpose  of  the  certificate  is 
to  be  effected.  If  Essair  should  be  absorbed  into  another 
larger  carrier,  it  would  lose  the  fundamental  characteris¬ 
tics  of  a  feeder  service  and  become  just  another  part  of  a 
through  long-haul  operation.  The  danger  of  sale  of  Essair 
to  a  transcontinental  carrier  constitutes  a  serious  threat 
to  the  service  being  rendered  to  traffic  between  Austin  and 
Houston  and  the  West  Coast  by  Petitioner  by  means  of 
connections  at  Dallas,  Amarillo  and  Denver. 

The  question  of  a  restriction  on  the  sale  of  Essair ’s  cer¬ 
tificate  is  particularly  important  in  view  of  the  evidence 
pertaining  to  fitness,  willingness  and  ability  of  Essair.  In 
view  of  the  insolvent  condition  of  Essair,  the  plan  to  keep 
control  in  the  original  stockholders  and  the  lack  of  experi¬ 
ence  of  its  present  officers  in  any  form  of  transportation, 
it  is  extremely  unlikely  that  any  public  offering  of  non-vot¬ 
ing  securities  would  be  successful,  even  if  permitted  by  the 
Securities  &  Exchange  Commission.  In  this  situation  the 
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most  likely  source  of  easy  capital  for  Essair  is  some  present 
carrier  with  ambitions  in  the  territory  Essair  is  authorized 
to  serve,  and  for  such  a  prospective  investor  one  need  not 
look  beyond  the  confines  of  this  record. 

(e)  In  conclusion  it  is  submitted  that  the  award  of  a 
temporary  certificate  of  public  convenience  and  necessity 
to  Essair  for  the  purposes  stated  in  the  opinion  is  most 
inappropriate.  In  essence,  the  Board  states  that  it  will  uti¬ 
lize  the  operation  of  Essair  as  a  laboratory  for  the 


6256  study  of  local  and  feeder  air  service.  However, 


submitted  that  the  route  awarded  to  Essair  possesses 


few,  if  any,  feeder  characteristics.  Admittedly,  it  will 


it  is 


feed 


into  Petitioner  routes  at  Austin  and  Houston  a  very  s|mall 
amount  of  traffic  to  and  from  South  Texas  and  Latin  Amer¬ 
ica.  It  is  also  conceivable  that  some  slight  amount  of  traf¬ 
fic  will  be  fed  into  the  service  of  American  Airlines,  Inc. 
at  Abilene,  but  that  will  be  traffic  only  from  Lubbock  and 
San  Angelo.  The  Board  itself  found  in  its  opinion  of  May 
10,  1943,  that  there  was  no  need  for  improved  through  ser¬ 
vice  between  Austin  and  Houston  and  the  West  Coast,  when 
it  denied  the  application  of  TWA  in  Docket  No.  390  for  an 
extension  of  its  present  route  from  Amarillo  to  Houston 
over  virtually  the  same  route  granted  to  Essair.  A  study 
of  the  map  alone  will  indicate  the  weakness  of  Essair ’s 
route  as  a  feeder  operation  because  every  point,  except 
Lubbock,  has  presently  available  through  or  connecting  ser¬ 
vice  to  points  in  the  rest  of  the  United  States  far  better 
than  any  which  can  be  provided  by  Essair. 

The  local  aspects  of  Essair ’s  operation  are  also  misunder¬ 
stood  in  the  Board’s  opinion.  All  of  the  evidence  of  record 
indicates  that  the  primary  community  of  interest  of  Ama¬ 
rillo,  Lubbock  and  Abilene  is  with  Fort  Worth-Dallas  rather 
than  with  each  other,  or  any  other  city  in  Texas.  Amarillo 
and  Abilene  are  now  directly  connected  with  Fort  Worth- 
Dallas,  while  petitioner  proposes  in  Docket  No.  505  to  pro¬ 
vide  direct  service  between  Lubbock  and  Fort  Worth-l)al- 
las.  The  evidence  of  record  also  establishes  that  San  An- 
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gelo’s  primary  community  of  interest  is  with  San  Antonio, 
which  service  will  be  rendered  by  Continental.  Therefore, 
it  is  clear  that  the  best  which  Essair  can  render  is  but  a 
secondary  local  service,  i.e.,  it  will  meet  only  the  secondary 
requirements  of  public  convenience  and  necessity  and  will 
fail  completely  to  satisfy  the  primary  need  for  air  trans¬ 
portation  of  the  communities  along  its  route. 

The  selection  of  such  an  inappropriate  medium  as  a  labo¬ 
ratory  for  the  study  of  local  and  feeder  service  is  unfair 
to  the  honest  and  sincere  persons  who  appeared  at  the  Local- 
Feeder-Pickup  Investigation,  Docket  No.  857,  and,  after 
spending  much  time  and  money,  presented  their  best  opin¬ 
ions  and  judgments  to  the  Board  for  consideration, 
6257  even  though  Essair  did  not  deign  to  participate  in 
that  proceeding.  A  great  many  of  these  persons  and 
companies  appearing  at  that  investigation  had  proposals 
which  were  far  more  consistent  with  the  sound  development 
of  local  and  feeder  service  than  the  proposal  of  Essair,  and 
many,  if  not  most  of  them,  were  far  more  able  financially  to 
conduct  operations  than  Essair  has  shown  itself  to  be.  If 
the  Board  deemed  a  laboratory  of  local  and  feeder  service 
operated  by  a  new  carrier  to  be  necessary  in  furtherance 
of  its  investigation  in  Docket  No.  857,  it  could  well  have 
picked  other  more  appropriate  operators  from  among  the 
participants,  instead  of  an  applicant  which  failed  to  appear 
at  that  hearing  and  whose  evidence  on  local  and  feeder  ser¬ 
vice  is  confined  to  high-sounding  generalities,  pious  plati¬ 
tudes,  and  a  minimum  of  facts.  These  new  operators  could 
have  been  required  to  conduct  their  temporary  operations 
along  those  routes  in  other  parts  of  the  country  where  the 
demonstrated  convenience  and  necessity  for  local  and  feeder 
service  indicate  that  conditions  are  most  conducive  to  a  fair 
appraisal  of  that  type  of  service. 

In  reality,  Essair ’s  route  is  not  a  local  or  feeder  route 
for  the  reasons  set  forth  above.  Bather  it  is  a  new  small 
airline  whose  only  possibility  of  expansions  is  at  the  ex¬ 
pense  of  present  air  carriers.  After  a  great  deal  of  verbiage 
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about  its  distinct  characteristics,  Essair’s  attorney  stated 
at  the  oral  argument  that  it  was  intended  to  use  Lockheed 
Lodestar  aircraft.  These  aircraft  are  presently  used  by 
National  Airlines,  Inc.  and  Continental.  Both  of  these 
existing  carriers  render  primarily  point-to-point  service 
along  the  routes.  It  is  the  position  of  both  of  these  car¬ 
riers  that  they  render  the  maximum  of  local  service  ^vith 
costs  cut  to  a  minimum.  If  the  Board  wants  to  know  \fhat 
the  operating  results  of  a  small  airline  are,  they  are  respect¬ 
fully  referred  to  the  Forms  2780  of  both  National  and  Con¬ 
tinental.  There  is  no  necessity  of  establishing  another  400 
mile  independent  airline  in  order  to  get  evidence  which  is 
readily  available  from  two  or  more  of  the  existing  carriers. 
There  is  not  a  single  fact  to  be  learned  from  the  operation 
of  Essg*r  which  cannot  be  gleaned  from  a  thorough  study 
of  the  past  operations  of  the  existing  smaller  air  carriers. 
Therefore,  it  is  respectfully  submitted  that  the  Board  re¬ 
nounce  this  projected  experiment  and  proceed  to  a 
6258  consideration  and  disposition  of  the  proceeding  in 
Docket  No.  857  before  reaching  conclusions  on  the 
advisability  of  any  local  and  feeder  service,  experimental 
or  otherwise. 

Wherefore,  it  is  respectfully  requested  that  the  Board 
grant  to  Petitioner  rehearing,  reargument  and  reconsidera- 
tion  of 

(a)  So  much  of  the  Board’s  order  and  opinion  of  De¬ 
cember  8, 1943,  in  this  proceeding  as  denies  Petitioner’s  Ap¬ 
plication  in  Docket  No.  199  for  a  certificate  of  public  Con¬ 
venience  and  necessity  authorizing  air  transportation  be¬ 
tween  San  Antonio,  Texas  and  El  Paso,  Texas,  and 


(b)  So  much  of  its  order  and  opinion  of  December  8, Lj43, 
in  this  proceeding  which  grants  the  application  of  Ess^ir, 
Inc.  in  Docket  No.  206,  for  a  certificate  of  public  convenience 
and  necessity  between  Houston,  Texas  and  Amarillo,  Texas. 

Oral  argument  upon  this  petition  is  respectfully  requested. 
It  is  also  respectfully  requested  that  the  Board  by  appro- 
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priate  order  stay  the  effective  date  of  that  portion  of  its 
order,  Serial  No.  2574,  which  grants  to  Essair  a  tempo¬ 
rary  certificate  of  public  convenience  and  necessity,  until 
such  time  as  the  issues  presented  in  this  petition  are  finally 
disposed  of  by  further  order  of  the  Board. 

i  Respectfully  submitted, 

BRANIFF  AIRWAYS,  INC. 

By  ROGER  J.  WHITEFORD 
i  Attorney  for  Braniff  Airways ,  Inc. 

"WHITEFORD,  HART  &  CARMODY 
Of  Counsel 

6259  Certificate  of  Service 

It  Is  Hereby  Certified  that  a  copy  of  the  foregoing  peti¬ 
tion  has  been  served  upon  all  parties  to  this  proceeding. 

ROGER  J.  WHITEFORD 
Attorney  for  Braniff  Airways ,  Inc. 

Dated  January  7,  1944. 

6260  Adopted  by  the  Civil  Aeronautics  Board  at  its  of¬ 
fice  in  Washington,  D.  C.,  on  the  2nd  day  of  Febru¬ 
ary  1944. 

Order  Denying  Petition  for  Rehearing,  Reargument  and 
i  Reconsideration 

Braniff  Airways,  Inc.,  having  filed  a  petition  for  rehear¬ 
ing,  reargument  and  reconsideration  of  the  Board’s  Order 
ana  Opinion,  Serial  Nos.  2574  and  2575,  dated  November  5, 
1943,  in  the  above-entitled  proceeding;  and 
The  Board,  upon  due  consideration  of  all  the  matters  set 
forth  in  said  petition,  finding  that  the  grounds  set  forth  are 
insufficient  to  justify  granting  the  relief  requested, 

It  Is  Ordered  That  the  petition  for  rehearing,  re¬ 
argument  and  reconsideration  be  and  it  is  denied  and  it  is 
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further  ordered  that  the  request  for  oral  argument  in  sup¬ 
port  of  the  petition  be  denied. 

By  the  Civil  Aeronautics  Board : 


(Seal) 


FRED  A.  TOOMBS 
Secretary 


6263  Proceedings 

Chairman  Pogue:  Mr.  McGuire,  are  you  ready  to  pi|< 
ceed? 


o- 


Oral  Argument  of  0.  R.  McGuire  on  Behalf  of  Essair,  Inc. 

Mr.  McGuire :  Mr.  Chairman  and  gentlemen  of  the  Boai-d. 
May  I  be  permitted  to  say  at  the  outset  that  in  our  petition 
and  motion  filed  July  29, 1943,  we  did  not  ask  for  reopening 
and  reargument  of  the  Essair  application  filed  in  March, 
1939.  So  far  as  we  could  understand  the  opinions  ajid 
orders  of  the  Board  concerning  this  application,  nothing 
had  been  decided  to  be  reopened. 

There  had  been  hearings  in  1940  on  the  application;  the 
Trial  Examiner  had  filed  his  report  in  August,  1941;  tfie 
Board  had  heard  oral  arguments  on  the  application  in 
November,  1941. 

However,  it  had  decided  nothing  with  respect  to  the  ap¬ 
plication  such  as  is  contemplated  by  Section  1006  of  the 
Civil  Aeronautics  Act.  The  Board  had  simply  deferred 
decision  on  the  record. 

Our  petition  and  motion  of  July  29, 1943,  asked  for  an  im¬ 
mediate  decision  on  the  record  concerning  the  application, 
and  such  a  decision  as  is  contemplated  by  the  Judicial  E-e- 
view  Section  of  the  Act.  We  respectfully  submit  that  we 
have  a  legal  right  to  such  a  decision. 

While  we  think  that  the  record,  consisting  of  the  applica¬ 
tion,  testimony,  exhibits,  briefs,  and  the  oral  argument  in 
November,  1941,  are  sufficient  on  which  to  base  the  decision 


of  the  Board  without  the  necessity  f 
6264  delay  as  might  ensue  from  rehearing! 


r  such  furth 


er 


and  argument, 


338 


nevertheless  since  the  Board  has  seen  fit  to  set  the 
case  down  for  reargument,  we  willingly  comply  with  the 
order  therefor. 

There  is,  however,  confusion  in  the  record  of  the  Board’s 
o\yn  mating.  From  the  argument  in  November,  1941,  to 
May  10, 1943,  Essair’s  application  remained  suspended,  like 
Mahomet’s  sword,  in  midair.  Why  this  should  have  been 
the  case  is  unknown  to  present  counsel.  Applications  of 
other  airlines  for  changes  and  extensions  of  airlines  were 
being  decided,  some  affirmatively  and  some  negatively  but 
the  Essair  application  remained  quiescent. 

In  the  meanwhile  such  other  carriers  were  waxing  fat 
while  Essair  was  deprived  of  all  revenue. 

But  on  May  10,  1943,  the  Board  entered  its  order  in  the 
so-called  Texas  Consolidated  proceedings  No.  2265  wherein 
the  Board  concluded : 

“That  decision  upon  the  application  of  Essair,  Inc.,  be 
deferred — .”  That  was  its  order.  Apparently  as  a  reason 
for  deferring  decision  on  the  application,  the  Board  pointed 
out  correctly  in  its  opinion  accompanying  the  order  that 
Essair  proposes  what  it  terms  a  “feeder  service  route,”  or 
more  properly  a  “feeder  line  pickup  service,”  and  then 
stated  that : 

“Establishment  of  ‘feeder’  routes  to  provide  air  service 
to  small  communities  which  will  not  develop  sufficient  traffic 
to  justify  the  maintenance  of  large  airports  and  the  opera¬ 
tion  of  conventional  types  of  equipment  is  a  problem 
6265  of  increasing  importance.  Under  date  of  March  23, 
1943,  we  issued  an  order  instituting  a  proceeding 
styled  the  Local-Feeder-Pickup  Air  Service  Investigation’ 
looking  into  the  propriety  of  extending  air  transportation 
to  icommunities  and  localities  throughout  the  continental 
United  States  to  which  such  transportation  may  not  appear 
warranted  under  the  usual  economic  considerations  or  ex¬ 
isting  standards  of  operations.” 
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The  Board  further  stated  that : 

“Clearly,  equipment  of  the  type  proposed  by  Essaii!*  is 
not  available  for  immediate  operation  and  we  do  not  believe 
that  it  would  be  able  to  obtain  equipment  suitable  for  the 
operation  of  a  4 feeder’  service  such  as  it  proposes. 

1  ‘  Thus  it  is  apparent  that  a  delay  in  the  issuance  of  a  de¬ 
cision  on  the  Essair  application  will  not  delay  the  inaugu¬ 
ration  of  service  to  the  territory  which  it  proposes  to  serve. 
On  the  other  hand,  we  believe  that  further  study  of  the 
feeder  problem  and  the  data  which  will  be  developed 
through  our  general  investigation  should  be  of  con¬ 
siderable  aid  in  determining  the  best  type  of  service  to  meet 
the  needs  of  the  territory  here  involved.  We  will,  there¬ 
fore,  defer  action  upon  the  Essair  proposal  until  such  time 
as  we  are  in  position  to  consider  it  in  the  light  of  facts  de¬ 
veloped  in  connection  with  the  local  feeder-pickup  investi¬ 
gation.’ ’ 

6266  If  we  have  a  proper  understanding  of  the  English 
language,  the  Board  deferred  decision  on  the  applica¬ 
tion  filed  by  Essair  for  a  certificate  for  the  transportation 
of  freight  and  passengers  and  mail  between  Amarillo  amd 
Houston  via  the  intermediate  points  named  in  the  said  ap¬ 
plication.  Also,  that  the  Board  gave  two  reasons  not  such 
unusual  action:  First,  that  the  Board  did  not  believe  tliat 
airplane  equipment,  such  as  proposed  in  the  Essair  appli¬ 
cation,  could  be  obtained ;  and,  Second,  that  the  Board  had 
under  investigation  its  feeder-pickup  problem  and  the 
Board  believed  the  facts  developed  in  that  investigation 
would  be  helpful  in  rendering  a  decision  on  Essair ’s  appli¬ 
cation. 

I  shall  take  up  in  a  moment  each  of  these  reasons  for  de¬ 
ferring  such  a  decision  on  the  Essair  application  as  would 
enable  the  applicant  to  seek  judicial  review  of  the  decision 
if  it  were  unsatisfactory  to  the  said  applicant.  I  pass  to  the 
action  of  the  Board  in  its  subsequent  Order  No.  2330  of 
June  30,  1943,  which  was  entered  on  motions  or  petitions 
for  hearing  filed  by  Continental,  Braniff  and  Essair.  In 
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this  order  the  Board  did  two  things  about  which  we  vigor¬ 
ously  complain: 

First,  the  order  stated  that  as  to  its  prior  order  and  opin¬ 
ion  of  May  10, 1943 : 

“*  *  *  in  so  far  as  they  denied  the  applications  of  Braniff 
Airways,  Inc.,  Transcontinental  and  Western  Air,  Inc.,  and 
Essair,  Inc.,  Docket  Nos.  193,  390,  and  206,  respectively,  for 
authority  to  engage  in  air  transportation  between 

6267  Austin  and  Houston,  Texas,  be  and  the  same  are  re¬ 
opened  for  reconsideration  and  reargument.,, 

This  provision  of  the  order  of  June  30, 1943,  is,  of  course, 
in  error  with  respect  to  Essair.  Nothing  was  decided  in  the 
order  of  May  10th  with  respect  to  Essair,  as  I  have  shown, 
except  that  decision  should  be  deferred  and  there  was  thus 
nothing  on  June  30th  which  could  be  reopened  and  there  is 
nothing  now  to  reopen  for  reconsideration  unless,  per- 
*  chance,  it  is  to  be  held  that  the  effect  of  the  order  of  June  30 
was  to  decide  the  application  against  Essair  and  reopen  it 
for  argument  at  the  same  time.  Counsel  can  hardly  believe 
that  such  was  the  intention  of  the  Board  or  that  this  order 
of  June  30  could  be  so  considered. 

Secondly,  this  order  of  June  30,  1943  contained  another 
provision  against  which  Essair  complains  even  more  strenu¬ 
ously  than  against  the  provision  which  I  have  just  quoted. 
This  provision  of  the  order  reads  as  follows: 

“That  the  petitions  bled  by  Continental  Air  Lines,  Inc., 
Braniff  Airways,  Inc.,  and  Essair,  Inc.,  and  the  cities  of 
Lubbock  and  Amarillo,  Texas,  be  and  the  same  are  denied 
in  all  other  respects  but  the  denial  of  such  petitions  shall  be 
without  prejudice  to  the  opportunity  of  Continental  Air 
Lines,  Inc.,  Braniff  Airways,  Inc.,  and  Transcontinental  & 
Western  Air,  Inc.,  to  file  applications  for  local  service  in  the 
area  covered  by  the  application  of  Essair,  Inc.,  Docket  No. 
206,  which  was  deferred  pending  the  Board’s  study 

6268  of  ‘Local-Feeder-Pickup  Service,’  Docket  No.  857,  or 
to  seek  consolidation  of  such  applications  with  that 

of  Essair.” 
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We  complain,  in  the  first  place,  and  insist  it  was  gross 
error,  for  the  Board,  in  effect,  to  invite  these  grandfather 
carriers  to  file  applications  for  the  service  covered  by  the 
Essair  application  of  March,  1939,  as  amended  in  1940. 

We  complain,  in  the  second  place,  because  by  no  stretch 
of  the  imagination  could  it  be  considered  that  these  grand¬ 
father  carriers  were,  or  are  either  in  whole  or  in  part 
feeder-pickup  lines,  exclusively  interested  in  and  de¬ 
voted  to  developing  a  service  in  one  local  area.  The  idea 
of  a  local-feeder-pickup  service — as  the  title  of  the  Board’s 
investigation  shows,  and  as  Senate  Resolution  No.  228,  77th 
Congress,  was  understood  by  this  Board  in  its  report  of 
May  8, 1942,  to  the  Senate — is  a  comparatively  short  airline 
devoted  to  the  development  of  both  passenger  and  freight 
transportation  in  its  territory  and  delivering  same  to  th^ 
larger  airlines,  such  as  Braniff,  American,  Continental,  and 
Transcontinental.  This  the  Board  clearly  understood  in  it^ 
opinion  of  May  10, 1943,  when  it  referred  to  the  said  inves¬ 
tigation  : 

“*  *  *  looking  into  the  propriety  of  extending  air  trans¬ 
portation  to  communities  and  localities  throughout  the  con¬ 
tinental  United  States  to  which  such  transportation  may  not 
appear  warranted  under  usual  economic  considerations  or 
under  existing  standards  of  opera tion.” 

6269  in  short,  by  using  for  such  communities,  smaller  air¬ 
planes  requiring  less  large  and  expensive  airfields 
and  less  expense  to  operate. 

We  say  it  very  respectfully  but  nevertheless  emphatically, 
that  it  is  beyond  our  understanding  why  the  Board  should 
have  invited  Braniff,  Continental,  and  Transcontinental 
either  file  applications  for  the  route  covered  by  the  Essaijr 
applications  or  file  petitions  to  intervene  therein. 

In  the  first  place,  these  grandfather  air  carriers  do  noj; 
now  have  enough  equipment  to  serve  the  passengers  and 
freight  in  the  various  states  in  which  they  operate.  The 
Board  heard  it  admitted  at  the  hearing  on  September  6  by 
Continental  that  it  had  to  deny  seats  to  some  37  percent  of 
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the  would-be  passengers  on  its  lines  who  wanted  passage. 
Also,  by  counsel  for  Braniff  that  it  could  not  accommodate 
much  of  its  would-be  passenger  traffic. 

In  the  second  place,  there  is  but  possibly  two  airfields,  the 
ones  at  Austin  and  at  Big  Spring,  at  which  Braniff  could 
land  its  present  DC3  equipment  which  is  apparently  the 
smallest  it  operates  at  the  present  time. 

In  the  third  place,  Continental,  as  we  understand,  pro¬ 
poses  to  use  Lodestar  ships  in  the  event  its  application  is 
granted  for  a  certificate  to  service  substantially  the  route 
for  which  Essair  has  made  application.  Also,  Braniff,  in 
accepting  the  Boards  invitation  of  June  30,  and  in  filing 
an  application  for  substantially  the  route  in  question,  recog¬ 
nizes  that  its  larger  airplanes  would  be  uneconomical  on 
this  route  and  intends  to  use,  as  stated  in  the  appli- 
6270  cation : 

i“*  *  *  in  the  proposed  service  suitable  small  equipment  of 
approximately  10-passenger  capacity,  which  will  be  able  to 
utilize  smaller  airports  and  will  not  require  such  extensive 
facilities  as  would  Douglas  DC3  aircraft. ’  ’ 

In  other  words,  Continental  would  use  substantially,  if 
not  exactly  the  type  of  equipment  which  Essair  proposed 
in  its  application  of  March,  1939,  to  use.  Braniff  would 
apparently  use  slightly  larger  equipment  without  knowing 
whether  such  larger  equipment  would  be  necessary.  Essair 
has  stated  that  it  would  either  run  second  sections  between 
Houston  and  Austin,  where  traffic  is  expected  to  be  heaviest, 
or  substitute  larger  aircraft  should  such  a  volume  of  traffic 
develop  as  to  require  it. 

There  is  thus  little  or  nothing  for  the  Board  to  choose 
from  as  between  the  types  of  equipment  with  which  Essair, 
Continental,  and  Braniff  would  use  in  inaugurating  the 
service.  We  do  not  know  what  Transcontinental  and  West¬ 
ern  Air  would  use  for  that  purpose,  but  it  is  certain  that  it 
cannot  use  its  Douglas  DC3  or  comparable  large  airplanes 
in  transcontinental  service  for  any  of  the  intermediate 
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stops  except  Big  Spring  and  Austin.  If  it  served  the  inter¬ 
mediate  towns,  it  would  have  to  substitute  smaller  equip¬ 


ment. 


In  the  fourth  place,  for  the  Board  now  to  deny  the  appli¬ 
cation  of  Essair  and  grant  the  applications  of  Braniff,  Con¬ 
tinental,  or  Transcontinental,  the  service  rendered  to  pas¬ 
sengers  and  freight  at  any  of  the  intermediate 
6271  stations  and  even  at  the  terminals  in  Houston  an<jl 
Amarillo,  would  be  but  incidental  to  the  demands  of 
the  through  traveler  who  purchased  his  seat  or  shipped  hii 
freight  from  Chicago,  Kansas  City,  or  elsewhere. 

The  cities  along  the  route  from  Houston  to  Amarillo  an<f 
including  these  two  cities  should  have  an  air  transportation 
line  devoted  to  their  needs  and  on  which  line  passengers 
and  freight  to  and  from  such  cities  would  not  have  to  take 
second,  third,  fourth,  or  some  other  place. 

It  is  no  news  to  the  Board  that  if  a  passenger  in  New  York 
to  Big  Spring  or  Lubbock  or  San  Angelo  or  Brownwood  or 
some  other  station  along  either  of  the  alternate  routes  cov¬ 
ered  in  the  Essair  application  purchases  a  through  ticket, 
there  will  be  no  seat  on  the  airplane  operated  by  Braniff, 
Continental,  or  Transcontinental  for  the  local  passenger, 


for  instance,  who  wishes  to  Board  the  plane  at  Amarillo  or 
Houston  or  at  some  intedmediate  point. 

Further,  the  attention  and  interest  of  the  management 
of  these  grandfathr  lines  operating  in  many  states  must 
necessarilv  be  devoted  to  the  line  as  a  whole  and  it  is  but 
human  nature  for  the  greatest  attention  to  be  devoted  to 
that  part  of  the  lines  from  which  the  greatest  revenue  is 
derived.  In  a  word,  such  a  great  line  lacks  flexibility  and 
responsiveness  to  local  needs  that  a  local  airline  would  have. 

If  course,  the  airmail  pay  is  a  very  great  item  to  these 
grandfather  carriers.  Could  it  be  possible  that 
6272  Braniff,  Continental  and  Transcontinental  are  pri¬ 
marily  interested  in  this  route  from  Amarillo  to 
Houston  for  the  mail  revenue  and  only  incidentally  in  ser¬ 
vicing  the  passengers  and  freight  at  the  several  intermedi- 
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ate  stations?  We  think  so.  We  do  not  believe  that  the  men 
who  operate  these  corporations  are  in  the  business  of  air 
transportation  for  their  health. 

In  the  fifth  place,  the  Board  is  cautioned  in  the  Civil 
Aeronautics  Act  of  1938  against  promoting  monopoly.  Sec¬ 
tion  409  of  the  Act  prohibits  interlocking  directorates  ex¬ 
cept  under  certain  circumstances,  and  Section  408  of  the 
Act  prohibits  certain  specified  acts  of  a  monopolistic  char¬ 
acter.  Further,  Section  401  of  the  Act  clearly  contemplates 
that  the  Board  shall  not  restrict  the  granting  of  certificates 
to  the  grandfather  carriers  and  Senate  Resolution  228,  77th 
Congress,  called  upon  the  Board  for  a  report,  among  other 
things,  as  to  what  steps : 

i  ‘  ‘  •  *  *  the  Board  contemplates  taking  to  see  to  it  that  the 
air  transport  industry  is  able  to  and  will  develop  in  the 
future  at  the  maximum  possible  rate  (including  the  steps 
the  Board  contemplates  taking  with  respect  to  the  issuance 
under  Section  401  of  the  Civil  Aeronautics  Act  of  1938,  of 
certificates  to  air  carriers  who  were  not  engaged  in  air 
transportation  on  the  date  of  enactment  of  such  act).” 

I  will  not  take  the  time  here  to  discuss  the  reasons  which 
led  the  Senate  to  pass  this  resolution,  except  to  suggest  that 
it  would  not  have  been  passed  had  a  majority  of  mem- 
6273  bers  of  the  Senate  believed  that  certificates  were 
being  granted  in  all  cases  to  carriers  not  in  existence 
when  the  Act  was  passed  and  when  they  could  meet  the 
standards  prescribed  by  the  Act.  Neither  will  I  take  at  this 
point  the  time  to  read  any  substantial  extracts  from  the  re¬ 
port  which  the  Board  made  in  its  letter  of  May  8,  1942,  to 
the  Senate  in  response  to  this  Resolution.  The  report  is 
contained  in  Senate  Document  No.  206,  77th  Congress,  and 
is  available  for  the  information  of  the  present  members  of 
the  Board.  We  have  quoted  extracts  therefrom  in  the  mo¬ 
tion  filed  July  29,  1943,  on  behalf  of  Essair  for  an  immedi¬ 
ate  decision  on  the  record. 

In  the  sixth  place,  it  could  not  be  that  Braniff,  Conti¬ 
nental,  and  Transcontinental  were  invited  to  file  appliea- 
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tions  for  the  route  covered  by  the  Essair  application  either 
because  of  unsatisfactory  financial  arrangements  made  by 
Essair  for  the  operation,  nor  because  of  lack  of  experience 
in  the  management.  Indeed,  we  think  there  could  be  no 
criticism  of  either.  We  may  say  at  this  place  that  Major 
Sam  Marshall,  who  owns  the  majority  of  the  stock  of 
Essair,  who  is  now  overseas  in  the  military  service  is  an 
exceptionally  capable  man.  Not  only  is  he  a  surveyor,  co\ 
struction  engineer,  electrical  engineer,  and  business  m 
but  he  has  held  a  pilot’s  license  and,  I  understand,  a  r 
license  as  well. 

Very  much  proof  of  the  ability  of  this  outstanding  map, 
an  honor  graduate  of  the  Massachusetts  Institute  of  Tech¬ 
nology,  is  established  by  the  fact  that  he  conceived, 
6274  pioneered,  and  laid  out  the  airline  route  covered  by 
the  Essair  application.  So  sound  was  his  conception 
of  the  route  for  a.  feeder-pickup  service,  that  after  some 
four  years  the  Board  itself  commenced  an  investigation  1;o 
develop  data  as  to  the  feasibility  of  such  a  service  for  the 
entire  country  in  localities  needing  air  transportation  but 
not  sufficiently  large  or  productive  of  business  to  support  a 
part  of  a  transcontinental,  and  trans-United  States,  or  in¬ 
ternational  air  transportation  system.  Also,  both  Braniff 
and  Continental  airlines  are  here  asking  that  they,  and  not 
the  man  who  conceived  and  developed  the  idea,  should  reap 
whatever  benefit  there  may  be  in  the  idea,  by  asking  that 
the  certificate  be  granted  to  them  and  not  to  the  company 
headed  by  the  man  who  conceived,  pioneered,  and  provided 
financing  for  the  route. 

Upon  serious  study  of  this  matter  preparatory  to  an  opin¬ 
ion,  wre  doubt  that  the  Board  will  look  with  favor  on  such 
an  effort.  Certainly  we  do  not. 

For  any,  or  all,  of  thes  six  reasons  Essair  is  very  much 
aggrieved  by  the  terms  of  the  Board’s  order  of  June  30, 
1943,  inviting  Braniff,  Continental,  and  Transcontinental 
airlines  to  either  intervene  in  these  proceedings  or  file  sepa¬ 
rate  applications  for  the  route  covered  by  the  Essair  appli- 
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cation  or  a  substantial  part  thereof,  especially  after  the 
Board  had  deferred  decision  on  the  application  for  nearly 
two  years,  part  of  the  time  on  the  ground  that  it  was  con¬ 
ducting  an  investigation  into  feeder-pickup  service  possi¬ 
bilities  and  then  apparently  threw  overboard  such 

6275  reason  by  inviting  three  airline  companies  to  file 
applications  for  the  route.  They  are  not  feeder- 

pickup  lines  and  cannot  be  considered  to  be  anything  more 

i 

than  what  they  are,  namely,  transcontinental  or  trans- 
United  States  air  transport  companies  with  lines  and  offices 
in  many  states  and  apparently  solely  interested  in  this  local 
air  route,  wholly  owned  in  the  State  of  Texas,  for  the  added 
mail  pay  revenue  it  might  bring  into  the  general  treasuries 
of  the  respective  companies.  That  is  stating  it  very  frankly 
but  that  is  what  we  believe. 

If  there  exists  one  single,  solitary  reason  why  this  ex¬ 
clusively  Texas  feeder-pickup  service  should  not  be  ren¬ 
dered  by  a  Texas  company  largely  for  Texas  people  and 
why  in  preference  thereto,  the  certificate  for  the  route 
should  be  granted  to  one  of  the  three  foreign  corporations, 
owning  and  operating  air  transportation  lines  in  many 
states,  we  here  now  call  upon  the  Board  to  state  that  reason 
ip  its  decision  denying  this  application. 

The  deferment  of  decision  on  the  Essair  application  has 
been  prejudicial  to  Essair.  Possibly  the  Board  was  under 
the  belief  that  in  withholding  any  action  on  the  Essair  ap¬ 
plication  from  November,  1941,  when  the  application  was 
first  argued,  to  May  10,  1943,  and  in  deferring  decision 
from  the  latter  date  to  the  present  constituted  some  advan¬ 
tage  to  Essair.  I  believe  that  such  has  been  intimated.  If 
such  belief  exists  on  the  part  of  any  member  of  this  Board, 
I  wish  here  and  now  to  disabuse  his  mind  of  that 

6276  thought.  The  interminable  delay  in  this  case  has 
been  most  harmful  and  prejudicial  to  Essair. 

If  the  application  had  been  decided  in  favor  of  Essair  as 
speedily  as  possible,  as  the  law  requires,  after  the  applica¬ 
tion  was  filed,  Essair  could  have  been  participating  in  the 
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war  effort  by  furnishing  transportation  to  the  oil  men 
along  the  proposed  route  who  now  have  to  journey  by  a 
roundabout  route  to  Austin,  the  State  Capitol,  to  comer 
with  the  various  companies  and  individuals  operating  in 
that  region.  Essair  could  have  furnished  transportation 
for  sheep  men  who  must  market  their  cuts  of  wool  and  for 
cattlemen  wishing  to  dispose  of  their  herds  or  parts  of 
them.  Also,  Essair  could  have  been  transporting  officers 
and  enlisted  men  to  and  from  the  various  Army  training 
camps  who  are  required  to  travel  on  official  business  or 
who  desire  to  travel  on  a  pass  or  furlough  of  a  few  hours 
or  days  duration  for  relaxation  in  Austin,  Houston,  or 
elsewhere. 

Even  if  equipment  had  not  been  available,  as  the  Board 
believed,  it  still  could  have  granted  the  certificate  and  have 
deferred  operation  until  such  time  as  the  company  coqld 
obtain  the  equipment  or  as  the  equipment  market  could  be 

in  better  condition. 

% 

Last,  but  not  least,  Essair  could  have  earned  a  subsi;n- 
tial  amount  of  compensation  from  such  passenger  traffic 
and  from  the  increased  poundage  of  mail  resulting  from 
the  presence  of  these  large  bodies  of  men  in  military  train¬ 
ing  in  the  various  Army  camps  within  the  area.  A  sub¬ 
stantial  part  of  these  earnings  could  have  been 
6277  plowed  back  into  the  air  transportation  property  of 
this  Texas  company  for  the  benefit  of  Texas  people 
and  perhaps  a  part  of  it  laid  aside  as  a  backlog  to  assist 
in  tiding  the  company  over  any  period  of  dislocation,  be  it 
short  or  long,  which  may  follow  the  end  of  this  war  a^id 
the  abandonment  of  the  Army  training  camps  in  this  ar^a. 

We  think  also  that  the  delay  or  deferment  of  the  decision 
has  been  prejudicial  to  the  United  States.  This  long  delay 
in  acting  upon  the  Essair  application  has  been  prejudicial 
to  the  United  States. 

In  the  first  place,  if  there  be  any  possible  merit  in  the 
conclusion  of  the  Board  in  its  opinion  and  order  of  May 
10, 1943,  that  investigation  of  possibilities  of  feeder-pickup 
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air  line  service  throughout  the  United  States  might  be  of 
use  in  particular  localities  wishing  to  inaugurate  such  ser¬ 
vice,  two  or  three  years  of  actual  operation  of  such  a  line 
as  proposed  by  the  Essair  application  would  accumulate  a 
fund  of  facts  and  figures  which  should  be  of  immeasurable 
value  in  testing  out  the  theories  resulting  from  the  Board’s 
investigation  into  that  subject. 

May  I  be  permitted  to  say  here  that  I  believe  that  there 
is  a  great  deal  of  merit  in  the  investigation  which  the  Board 
is  making.  But  I  also  think  that  with  this  company  operat¬ 
ing  as  a  laboratory,  as  it  were,  there  could  be  tested  out  in 
the  operation  the  various  theories  and  conclusions  which 
the  investigators  and  employees  of  the  Board  might  de¬ 
velop  in  connection  with  that  application.  In  other 
6278  words,  the  Essair  Company,  as  an  independent  lo¬ 
cally  owned  feeder-pickup  air  transportation  com¬ 
pany  should  result  in  a  fund  of  valuable  facts.  These  facts 
would  be  helpful  in  testing  the  Board’s  theories  and  help¬ 
ful  to  other  localities,  having  similar  conditions,  in  their 
studies  preliminary  to  organizing  similar  local  feeder- 
pickup  air  transportation  companies. 

Also,  the  facts  developed  in  such  operation  might  be  use¬ 
ful  to  the  Government  in  other  connections.  No  one  in  his 
senses  can  expect  a  continuation  of  the  present  rate  of 
taxation  and  public  spending  once  this  war  is  over.  Econ¬ 
omy  will,  and  must  be  one  of  the  first  orders  of  the  day. 
The  Congress  may  conclude  that  as  a  part  of  this  economy, 
mail  pay  to  transcontinental  and  other  large  airlines  should 
be  drastically  reduced.  Essair  has  offered  to  carry  the  mail 
fof  25  cents  a  mile  as  compared  with  the  vastly  larger  sums 
which  Braniff,  Continental,  and  Transcontinental  now  re¬ 
ceive.  Possibly  the  experience  of  Essair  would  be  helpful 
in  determining  where  and  how  this  reduction  can  take  place 
without  injury  to  the  great  airline  systems  of  the  country. 

Now,  as  to  the  availability  of  equipment:  the  record  be¬ 
fore  the  Board  sets  forth  that  Essair  proposes  to  inaugu¬ 
rate  services  on  the  route,  if  granted  the  certificate,  with 
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three  12A  airplanes  and  necessary  spare  parts,  or  in  the 
alternative,  with  three  Lodestar  airplanes.  It  was  male 
clear  in  the  argument  in  November,  1941,  that  Essair  did 
not  then  have  such  equipment  in  its  possession,  having  lest 
its  control  during  the  interval  between  the  date  tie 

6279  application  wTas  filed  in  March,  1939,  and  the  date  of 
the  argument  in  November,  1941,  of  the  equipment 

which  was  used  by  the  company  in  pioneering  the  rou^e. 
That  condition  has  not  changed  in  the  meanwdiile.  In  fa^t, 
it  could  not  have  changed  so  as  to  enable  Essair  to  acquire 
and  hold  in  its  possession  the  necessary  equipment  pend¬ 
ing  action  by  the  Board  on  the  application.  Without  a  cer¬ 
tificate  to  operate  the  route,  Governmental  agencies  would 
not  have  permitted  Essair  to  retain  possession  of  such 
equipment  during  the  earlier  stages  of  the  present  emer¬ 
gency. 

We  have  been  advised  in  a  letter  dated  August  13,  1943, 
from  the  Assistant  General  Counsel  for  the  Board  as 
follow : 

“In  preparing  for  reargument,  it  appears  that  the  rec¬ 
ord  should  be  supplemented  so  as  to  showT  the  type  and 
availability  of  flying  equipment  wThich  the  applicant  pro¬ 
poses  to  use.  Your  motion  of  July  29,  1943,  states  th^t 
transport  planes  vrould  be  required  and  that  12  such  trans¬ 
ports  are  available.  However,  the  availability  of  any  suc(h 
transport  to  Essair,  Inc.,  is  not  shown.” 

I  think  I  should  like  to  state  there  parenthetically  that 
I  believe  the  Assistant  General  Counsel  has  misinterpreted 
the  statement  contained  in  our  motion.  We  said  there  w’ere 
12  airplanes  available  but  whether  they  could  be  secured  bv 
Essair  or  not  would  depend,  of  course,  upon  such  assist¬ 
ance  as  it  might  receive  from  the  Board  in  helping 

6280  to  secure  them. 

The  letter  continues: 

“Under  the  issue  presented  for  reargument,  Essair,  Inc., 
should  disclose  some  definite  equipment  commitments  6r 
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proposals.  Counsel  should  also  be  prepared  to  explain  and 
answer  questions  regarding  immediate  plans  and  means 
for  obtaining  necessary  operating  equipment. 

“Accordingly,  it  is  suggested  that  additional  evidence  in 
this  regard  be  presented  by  way  of  suitable  exhibts  prior 
to  reargument.  I  suggest  that  you  submit  such  exhibits  for 
inspection  by  public  counsel  at  the  earliest  opportunity,  in 
order  that  steps  may  then  be  taken  for  inserting  the  ex¬ 
hibits  in  the  record  by  stipulation.’  ’ 

Frankly,  we  are  unable  to  understand  this  letter.  The 
Board  knows,  even  better  than  Essair,  that  no  air  transport 
cohipany  is  today  able  to  secure  transport  airplanes  with¬ 
out  the  necessary  clearances  from  the  various  Board  in 
control  of  the  allocation  of  materials  and  the  allocation  of 
the  manufactured  equipment  to  the  transport  companies. 
We  are  not  complaining  that  this  is  true;  we  realize  its 
necessity  in  time  of  war.  We  simply  state  it  as  a  fact. 
This  being  true  of  the  air  transportation  companies  in 
actual  operation,  it  is  even  more  true  of  a  company  which 
does  not  even  have  its  certificate  of  convenience  and  neces¬ 
sity.  In  this  connection,  we  have  been  advised  by  the  Lock¬ 
heed  Aircraft  Corporation  as  of  August  30,  1943,  that : 

6281  “In  my  opinion  the  only  possible  course  open  to 
you  to  obtain  equipment  is  to  act  through  the  CAB 
or  the  War  Department  to  have  new  Lodestars  diverted  for 
your  purposes.  This  procedure  has  been  followed  in  the 
past  by  a  limited  number  of  airlines,  such  as  the  Yukon 
Southern  and  Star  Airlines  of  Alaska.” 

Chairman  Pogue :  I  might  say  for  the  record,  they  didn’t 
operate  through  the  CAB. 

Mr.  McGuire :  They  did  not?  Through  the  War  Depart¬ 
ment  probably. 

Aside  from  the  fact  that  the  record  shows  that  the  stock¬ 
holders  of  Essair  have  expended  more  than  $25,000  in  con¬ 
nection  with  this  application  and  it  would  be  unwise  to 
expend  any  more  until  the  Board  grants  the  certificate,  our 
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difficulty  in  understanding  the  above  quoted  letter  from  the 
Assistant  General  Counsel  arises  from  the  fact  that  he  and 
the  Board  know  as  well  as  we  do  that  we  cannot  obtain  new 
equipment  until  we  have  a  certificate  and  we  could  not  re¬ 
tain  possession  of  such  equipment  even  if  we  did  succeed 
in  obtaining  it  unless  wre  had  such  a  certificate. 

Further,  if  wTe  succeeded  in  obtaining  commitments  for 
used  equipment,  not  having  a  certificate,  and  it  became 
known,  such  equpment  wnuild  be  diverted  elsewhere.  Even 
if  it  were  not  diverted  elsewhere,  and  there  should  he  a 
further  delay  on  the  part  of  the  Board  in  granting  the  cer¬ 
tificate,  the  equipment  would  very  probably  become  obso¬ 
lete  and  would  greatly  deteriorate  during  such  period 
6282  of  delay. 

It  is,  therefore,  impracticable  if  not  impossible  for 
a  company  to  obtain  equipment  and  hold  it  in  abeyance 
pending  action  on  this  application. 

In  other  words,  we  stand  today  as  we  stood  in  November, 
1941,  at  the  first  argument.  We  had  then  lost  control  of 
the  equipment  we  had  used  in  pioneering  the  route  because 
of  the  delay  from  March,  1939,  when  the  application  was 
filed,  to  November,  1941,  when  the  argument  took  place 
before  the  Board. 

We  then  had  no  equipment  and  we  do  not  have  any  today. 
If  the  Board  will  promptly  decide  this  application  “as 
speedily  as  possible”  being  the  mandate  of  the  Civil  Aero¬ 
nautic  Act,  and  if  the  Board  and  other  Governmental  agen¬ 
cies  will  give  us  the  assistance  that  they  have  given  the 
Yukon  Southern  and  the  Star  Airline  of  Alaska  and  as 
they  have  given  other  airlines,  we  shall  have  no  great  diffi¬ 
culty  in  obtaining  the  type  of  planes  we  intend  to  use  on  this 
route  until  it  is  demonstrated  by  experience  that  larger  and 
different  equipment  is  necessary  by  reason  of  the  amount 
of  available  traffic. 

The  Board  does  not  need  to  be  reminded  that  the  type  of 
equipment  we  propose  to  use — and  the  type  of  equipment 
Braniff  and  Continental  propose  to  use,  and  the  only  type 
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which  could  be  used  in  the  economical  operation  of  the 
route — is  not  in  serious  demand  by  the  military  forces. 
Such  type  of  equipment  is  unsuitable  for  fighter  planes  and 
it  is  too  small  for  Army  and  Navy  transport  planes. 

6283  Not  being  suitable  for  either  fighter  or  transport 
planes  for  the  military,  it  is  of  little  value  to  them 

for  training  purposes.  Hence  it  may  be  obtained  from  the 
manufacturers  for  use  on  this  route.  And  we  feel  confident 
that  we  can  get  it  with  a  certificate  of  convenience  and 
necessity. 

Further,  the  Board  knows  that  such  planes  are  being 
obtained  from  American  factories  under  the  so-called  Lend- 
Lease  or  other  arrangements,  for  foreign  airlines  and  there 
is  no  reason  apparent  to  American  citizens  and  taxpayers 
why  foreign  airlines  should  be  furnished  with  such  air¬ 
planes  in  preference  to  an  American  airline,  and  particu¬ 
larly  an  airline  proposing  to  furnish  transportation  to  a 
community  so  isolated,  so  far  as  transportation  is  con¬ 
cerned,  as  is  the  territory  from  Amarillo  to  Houston  via 
the  route  that  Essair  proposes. 

Finally,  on  this  phase  of  the  matter,  the  Board  having 
had  this  application  before  it  for  approximately  four  and 
a  half  years  could  hardly  expect  Essair  to  commence  op¬ 
erations  the  same  day,  or  the  next  day  after  the  certificate 
is  granted. 

The  Board  may  very  properly  grant  the  certificate  with 
the  condition  that  operations  commence  thereunder  in  six 
months  or  some  other  suitable  period.  If  Essair  does  not 
commence  operations  within  such  period  stated  in  the  cer¬ 
tificate  and  cannot  show  at  the  expiration  thereof  good  rea¬ 
sons  why  the  time  should  be  extended,  the  Board  may  can¬ 
cel  the  certificate  for  failure  to  comply  with  its  conditions 
and  award  it  to  someone  else. 

6284  I  repeat  that  the  Board  would  have  ample  justifi¬ 
cation,  and  so  would  the  War  Department,  in  lend¬ 
ing  ever  reasonable  assistance  to  Essair  in  obtaining  the 
necessary  airplanes.  There  are  thousands  of  military  per¬ 
sonnel  in  the  territory  to  be  served  by  a  feeder-pickup  ser- 


vice  from  Houston  to  Amarillo  via  the  intermediate 
stations  to  where  there  is  one  such  member  in  Alaska.  Yet 
the  two  named  Alaskan  airlines  obtained  such  aid  and 
assistance  in  obtaining  needed  airplanes. 

The  Chairman  has  stated  that  the  Board  had  nothing  to 
do  with  it,  but  it  did  get  Governmental  assistance  of  some 
sort. 

In  addition,  the  amount  of  civilian  travel  in  Texas  be¬ 
tween  Amarillo  and  Houston  is  much  greater  than  the  civil¬ 
ian  travel  in  Alaska,  not  only  because  of  greater  populat:  on 
but  because  these  people  in  Texas  are  producing  two  items 
which  are  of  great  need  to  both  the  military  and  the  civili  an 
population,  namely,  oil  and  wool  to  say  nothing  of  the  great 
herds  of  beef  cattle. 

They  not  only  have  to  reach  the  wholesale  markets  in 
Houston,  having  business  relationships  with  organizations 
in  New  York  City  and  New  England,  but  the  oil  men  in  par¬ 
ticular  have  to  frequently  consult  with  the  oil  control 
agencies  of  the  Government  of  the  State  of  Texas  which, 
as  the  Board  knows,  has  set  up  a  far-reaching  and  all- 
inclusive  control  of  the  production  of  oil  in  that  state. 

Very  probably  there  is  not  a  section  in  the  United  States 
without  adequate  air  transportation  facilities,  or  any 
6285  other  adequate  transportation  facilities  north  and 
south  except  by  automobile  or  bus  comparable  to  this 
section  in  Texas  which  Essair  proposes  in  its  application 
to  develop  and  provide  with  air  transportation  over  long 
distances  between  the  towns  and  cities  along  the  route,  and 
for  connections  with  the  grandfather  airlines  for  transpor¬ 
tation  elsewhere  in  the  United  States  make  such  a  line  im¬ 
perative,  and  the  Board  very  properly  found  in  its  opinion 
of  May  10  that  there  was  need  for  air  transportation  :?or 
certain  of  these  cities  in  this  route. 

Now,  the  attempt  of  these  grandfather  airlines  to  horn 
in  on  this  route,  if  I  may  use  that  expression  “horn  in,” 
we  think  proceeds  from  their  desire  for  the  financial  bene¬ 
fits,  even  though  admitting  that  they  are  presently  unable, 
with  their  available  equipment,  to  furnish  air  transporta- 
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tion  to  large  numbers  of  passengers  who  are  daily  refused 
seats  in  their  airplanes  on  existing  routes. 

Now,  we  do  not  claim  that  we  are  greatly  more  unselfish 
than  they,  but  we  have  an  interest  in  this  line  which  they 
do  not  have.  Also,  they  have  admitted  that  they  have  had 
to  discontinue  service  at  a  considerable  number  of  stations 
included  in  the  certificates  originally  granted  to  them. 

Two  things  -would  seem  to  be  obvious  under  these  cir¬ 
cumstances,  namely,  that  if  any  of  these  three  lines  should 
be  granted,  the  certificate  for  this  route  or  the  major  parts 
of  it,  the  people  would  be  little  better  off  than  they  now 
are  in  that  locality  in  so  far  as  air  transportation  of 
6286  passengers  is  concerned.  Also,  that  these  grand¬ 
father  carriers  are  primarily  interested  in  the  long 
hauls  and  in  obtaining  the  maximum  amount  of  air  mail  pay 
from  the  Post  Office  Department  therefor. 

The  world  and  human  nature  being  what  they  are,  we 
do  not  criticize  them  for  wanting  to  take  advantage  of  the 
situation  which  has  been  thus  created,  not  by  them  but  by 
the  law  and  the  regulations. 

These  grandfather  carriers  have  a  great  service  to  per¬ 
form  in  furnishing  transportation  for  passengers  over  their 
long  routes  for  which  they  already  hold  certificates. 

We  submit  that  they  have  no  service  to  perform  as 
operator  of  local  feeder-pickup  service  such  as  Essair  pur¬ 
poses  to  perform.  Any  attempt  to  run  from  business  tow¬ 
ers  in  Chicago,  New  York,  or  Kansas  City  a  local  feeder- 
pickup  air  transportation  service  from  Amarillo  to 
Houston  as  an  appendage  on  a  transcontinental  or  trans- 
United  States  airline,  as  are  these  three  lines,  can  be  com¬ 
pared  with  nothing  more  appropriate  than  attempting  to 
run  a  cotton  plantation  in  Louisiana  or  Texas  from  these 
same  business  towns. 

In  either  event,  it  constitutes  absentee  landlordism  of  a 
sort  with  which  this  country  is  entirely  too  familiar. 

We  submit  that  all  this  is  basically  contrary  to  the  funda¬ 
mental  system  of  business  which  has  made  America  great — 
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the  opportunity  for  the  small  business  man  to  own  and 
operate  his  business  under  the  benign  protection  of  his  Gov¬ 
ernment  from  the  octopus  of  monopoly.  The  United  States 
Government,  at  least  since  the  Sherman  Act,  has 

6287  been  opposed  to  monopoly  and  the  Civil  Aeronautics 
Act  of  1938  embodies  that  principle  of  opposition  to 

monopoly  in  the  air  transportation  industry  unless  it  :ls 
reasonable  and  unless  approved  by  this  Board. 

Now,  this  is  evident  from  two  things,  first,  the  terms  of 
the  Act  itself,  and,  secondly,  from  Senate  Resolution  228, 
77th  Congress,  to  which  the  Board  replied  in  its  report  pf 
May  8,  1942,  wherein  it  inquired,  among  other  things,  as 
to  what  action  the  Board  had  taken  or  contemplated  taking 
with  respect  to  granting  certificates  to  new  carriers  in  the^e 
feeder-pickup  line  services. 

In  concluding  that  report,  the  Board  said  in  what  I  thiiik 
is  a  very  masterful  statement,  and  I  quote  it  for  the  Board. 
Probably  the  Board  is  familiar  with  it,  but  it  won’t  huij*t 
to  listen  to  it  again : 

“The  Board  feels  that  the  air  transport  industry  is  still 
young,  that  it  is  at  the  threshold  of  an  era  of  vast  develop¬ 
ment.  New  technical  discoveries  being  made  are  certain  to 
clear  the  way  to  the  expansion  of  the  air  transportation 
system  to  smaller  communities  with  planes  of  low  operatin 
cost.  There  are  many  who  envision  air  freight  as  a  majo 
element  in  the  air  transportation  system.  There  are  th 
possibilities  of  feeder  and  other  special  services  for  hun¬ 
dreds  of  smaller  communities.  When  the  equipment  and 
facilities  are  available,  the  Board  is  prepared  to  foster  the 
expansion  of  the  air  transportation  system  and  its 

6288  services  into  every  field  justifiable  under  the  Act. 

“In  this  development  and  expansion,  which  is  cer¬ 
tain  to  take  place,  new  carriers  with  fresh  enterprise  and 
capital  will  undoubtedly  seek  to  play  a  prominent  pari;. 
One  of  the  mandates  to  the  Board  is  to  promote  ‘  competi¬ 
tion  to  the  extent  necessary  to  assure  the  sound  develop¬ 
ment  of  an  air  transportation  system.’  Such  of  these  new 
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carriers  as  meet  the  statutory  requirements  of  being  4  fit, 
willing,  and  able’  and  who  can  best  serve  the  public  need, 
will,  by  authority  and  encouragement  of  the  Board,  find 
their  place  in  the  air  transportation  system,  if  the  services 
they  seek  to  perform  are  required  by  the  public  convenience 
and  necessity.’ ’ 

^Find  their  place  in  the  air  transportation  system.” 

Now%  in  the  instance  of  the  Essair  application,  the  Board 
has  the  first  opportunity  to  convert  these  words  into  deeds. 
As  I  have  very  frankly  stated  to  the  Board,  we  do  not  con¬ 
sider  that  the  long  delay  of  the  Board  in  deciding  this  appli¬ 
cation  is  in  accordance  with  the  mandate  of  the  law  that 
applications  be  decided  as  speedily  as  possible  nor  do  we 
think  that  the  invitation  of  the  Board  to  these  three  grand¬ 
father  carriers  to  file  applications  for,  or  intervene  in  these 
proceedings  on  the  application  of  Essair  for  a  certificate 
for  this  local  feeder-pickup  route  constitutes  any  encour¬ 
agement  of  the  efforts  of  Essair  to  render  a  special  service 
to  a  goodly  number  of  small  communities  unable  to 
6289  stand  the  expense  of  the  type  of  equipment  or  char¬ 
acter  of  service  such  as  is  used  and  given,  for  in¬ 
stance,  on  the  route  between  Chicago  and  New  York,  or 
New  York  and  Washington,  or  Kansas  City  and  Oklahoma 
City,  or  from  Albuquerque  to  Los  Angeles. 

However,  all  that  now  is  in  the  past.  The  Board  has  re¬ 
opened  the  case  and  is  holding  reargument  with  the  view, 
we  hope,  of  finally  determining  the  application. 

Now,  we  call  upon  the  board  in  its  action  on  this  applica¬ 
tion  at  this  late  date  to  redeem  its  promise  in  the  above 
quoted  statement  of  the  United  States  Senate. 

Essair  is  headed  by  a  principal  stockholder — and  he  is 
only  out  of  the  officership  at  the  present  time  because  he  is 
serving  overseas  in  the  armed  forces — as  competent  a  man 
as  any  president  of  any  of  the  grandfather  lines,  possibly 
more  so  than  most.  He  can  and  undoubtedly  will  gather 
around  him  a  competent  force  of  assistants  and  operation 
personnel.  Essair  has  shown  that  he  is  a  citizen  of  the 
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United  States.  Essair  has  made  provision  for  ample 
finances  to  inaugurate  the  service  and  to  carry  it  on.  Essai  r 
can  and  will  serve  the  equipment  if  given  a  certificate, 
and  if  given  a  reasonable  and  proper  amount  of  coopera¬ 
tion  from  the  Board  in  the  War  Department  in  securing 
the  diversion  to  it  of  three  airplanes  of  the  smaller  type 
not  now  in  great  demand  by  the  Army  and  Navy  and  of  the 
type  which  othei;  airlines  have  secured.  Essair  has  met 
all  of  the  statutory  requirements. 

6290  If  granted  a  certificate  in  this  case,  it  is  not  manda¬ 
tory  under  the  law,  there  are  the  further  facts  that 
Essair  is  a  Texas  corporation  owned  by  citizens  of  Texas 
and  intended  to  serve  the  people  of  Texas,  except  for  an 
octopus-like  size,  it  can  and  does  offer  to  the  people  of 
Texas  along  this  particular  route  all  of  the  service  whicp 
Braniff  and  Continental  offer  and  more,  the  more  being 
close  personal  attention  of  the  management  to  the  needs 
of  this  particular  line,  the  attention  of  a  management  not 
distracted  by  the  problems  which  inevitably  arise  in  Kansas 
City,  Chicago,  New  York,  or  Podunk  in  the  operation  of  a 
large  transportation  system,  but  an  attention  centered  oh 
this  Amarillo-Houston  service  with  the  intermediate  stops 
proposed. 

Now,  the  Board  itself,  as  I  stated  awhile  ago,  has  deter¬ 
mined  in  the  opinion  of  May  10,  1943,  that  there  is  a  neces¬ 
sity  for  furnishing  air  transportation  to  at  least  some  of 
these  cities  along  this  route. 

We  respectfully  submit  that  upon  such  a  basis,  upon  tie 
record  here  and  the  possibility  of  service,  that  there  is  no 
real  reason  for  the  Board  to  base  an  opinion  that  this  com¬ 
pany  should  not  have  a  certificate  of  convenience  and  neces¬ 
sity,  but  whether  the  Board  grants  the  certificate  or  not, 
we  claim  an  immediate  decision  upon  the  record  as  here¬ 
tofore  made,  and  a  decision  which  will  enable  the  company 
to  immediately  go  elsewhere  if  that  decision  is  not  to  ii;s 
liking.  I  think  that  wTe  certainly  have  a  legal  right  to  that. 
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In  conclusion,  in  order  to  bring  the  record  up  to 

6291  date,  I  sent  a  letter  to  the  Chairman  of  the  Board 
which  I  should  like  to  have  made  a  part  of  the  record 

in  this  case  along  with  the  evidence  and  the  testimony. 
i  Chairman  Pogue:  Well,  our  general  rule  on  all  corre¬ 
spondence  is  that  there  is  a  special  section  for  the  filing  of 
correspondence  that  isn’t  technically  a  part  of  the  record 
as  such,  and  that  is  where  your  letter  would  normally  be 
filed. 

I  Mr.  McGuire:  Well,  we  especially  want  it  in  the  event 
we  have  to  go  elsewhere  in  the  record,  so  that  the  record 
could  be  shown. 

Mr.  Wanner:  Mr.  Chairman,  that  letter,  I  think,  is  in 
answer  to  the  letter  from  the  Assistant  General  Counsel, 
and  does  not  contain  the  type  of  commitment  or  evidence 
which  we  particularly  had  in  mind,  and  I  think,  too,  that, 
therefore,  the  answer  ought  to  go  in  the  correspondence 
section  rather  than  be  admitted  to  the  record  as  such. 

Chairman  Pogue:  Have  other  counsel  all  seen  copies? 

Mr.  Drinkwater:  No,  Mr.  Chairman. 

Mr.  McGuire :  No. 

Chairman  Pogue :  If  you  will  make  it  available  to  them 
and  if  there  isn’t  any  objection — you  see,  to  get  it  in  this 
record  at  this  time,  we  would  have  to  rule  on  counsel’s  ar¬ 
gument.  If  you  will  make  it  available  to  them  and  bring  it 
up  later  in  the  day,  we  will  reconsider  it. 

Mr.  McGuire:  All  right.  If  I  can  get  the  copies  made 
in  the  meanwhile. 

(Discussion  had  off  the  record.) 

Mr.  Lee:  I  would  like  for  you  to  discuss  just 

6292  briefly  the  legal  point:  if  the  Board  grants  Essair’s 
application  for  a  certificate  of  convenience  and  ne¬ 
cessity  on  the  basis  of  your  application  which  is  that  you 
use  your  small  equipment  and  operate  25  cents  a  mile.  Sup¬ 
pose  you  didn’t  make  it  pay  at  that.  What  would  prevent 
you  from  putting  on  larger  equipment? 
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Mr.  McGuire:  Nothing,  Senator,  but  may  I  say  this: 
that  if  we  couldn’t  make  it  pay  with  smaller  equipment, 
we  couldn’t  make  it  pay  with  the  larger  equipment,  because 
there  would  be  the  expense  of  not  only  building  or  partici¬ 
pating  in  the  building  of  larger  airports  at  all  the  places, 
but  Austin  and  Big  Spring,  but  there  would  be  the  in¬ 
creased  cost  of  oil  and  gas  and  operation.  That  is  the 
reason  we  wanted  to  start  with  the  equipment  we  propose. 

Mr.  Lee:  If  that  is  true,  then,  what  would  prevent  the 
Board  from  having  to  take  more  of  Uncle  Sam’s  money  oat 
of  the  Treasury  to  finance  it,  and  since  you  couldn’t  make 
it  pay  anyhow  with  small  equipment,  there  might  be  a 
temptation  to  want  to  fly  big  equipment.  You  couldn’t 
make  it  pay  anyhow.  You  would  just  be  on  a  subsidy. 

Mr.  McGuire:  Of  course,  that  is  a  possibility,  but  then 
I  don’t  believe  that  it  is  probable  with  the  type  of  men  that 
own  this  stock  in  the  Essair  Company. 

Of  course,  as  you  know,  some  of  the  airlines  have  come 
back  to  the  Board  and  asked  for  increases  in  their  airmail 
compensation.  We  don’t  anticipate  doing  that.  We  be¬ 
lieve  from  the  very  careful  survey  that  was  made  by  Major 
Marshall  and  the  figures  of  which  are  set  forth  in  the 
record,  that  we  can  make  it  pay  with  the  compensa- 
6293  tion  which  we  have  figured.  That  is  our  best  judg¬ 
ment. 

Of  course,  if  we  don’t,  then,  we  shall  have  to  come  back 
and  submit  the  matter  to  the  Board  and  be  guided  by  what¬ 
ever  the  Board  shall  then,  in  its  wisdom,  determine  in  tqe 
light  of  the  new  condition. 

Mr.  Lee :  That  is  all. 

Chairman  Pogue :  Thank  you,  Colonel. 

Mr.  Whiteford. 

Oral  Argument  of  Mr.  Roger  J.  Whiteford  on  Behalf  of 

Braniff  Airways 

i 

Mr.  Whiteford :  May  it  please  the  Board,  I  wish  first  tjo 
address  myself  to  Paragraph  2  of  the  Order  granting,  ih 
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part,  the  rehearing  and  reargument  in  this  case  bearing 
date  of  June  29. 

Such  order  and  opinion,  in  so  far  as  they  denied  the  ap¬ 
plications  of  Braniff,  TWA,  and  Essair,  “for  authority  to 
engage  in  air  transportation  between  Austin  and  Houston 
be  and  the  same  are  reopened  for  reconsideration  and  re- 
argument.” 

i  I  want  to  spend  just  a  few  minutes — in  fact,  only  a  few 
minutes  all  told — but  just  a  few  minutes  on  that  particular 
paragraph  which  is  quite  important  to  Braniff  and  with 
which  the  other  parties  are  interested  almost  not  at  all. 

1  In  the  original  application  in  which  Austin  was  men¬ 
tioned,  that  was  mentioned  on  a  route  from  Houston  to 
Amarillo,  the  Examiner,  Mr.  Wrenn,  did  not  see  eye  to  eye 
with  us  on  that  Lubbock  and  Austin  service,  but  did  say : 

“Although  the  applications  in  this  proceeding 
6294  were  made  for  new  certificates  authorizing  the  pro¬ 
posed  air  transportation,  Braniff  further  applied  for 
‘  such  other  and  further  authority  as  the  circumstances  may 
warrant/  the  Board  may  interpret  Braniff ’s  request  as  in¬ 
voking  the  provisions  of  Section  401(h)  of  the  Act,  whereby 
the  Board,  after  notice  and  hearing,  may  amend,  modify, 
or  suspend  any  certificate  of  public  convenience  and  neces¬ 
sity  in  whole  or  in  part,  if  the  public  convenience  so  re¬ 
quire.  It  is  concluded  that  the  authorization  to  Braniff  to 
engage  in  air  transportation  of  persons,  property,  and  mail 
to  Lubbock  should  be  granted  by  amendment  of  Braniff ’s 
certificate  for  Route  No.  15.” 

I  am  not  concerned  with  that  sentence. 

i  “And  that  similar  authorization  between  Houston  and 
Austin  should  be  granted  by  amendment  of  Braniff ’s  cer¬ 
tificate  for  Route  50  to  include  Austin  as  an  intermediate 
point.” 

i  Of  course,  we  filed  no  objection  or  exception  to  that  lan¬ 
guage  of  the  Examiner,  and  in  the  brief  on  the  exceptions, 
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our  Houston-Austin  statistics  were  not  referred  to  nor  was 
the  case  particularly  developed  with  respect  to  Houston- 
Austin  only,  but  for  our  views  and  for  the  argument  on  tne 
record,  as  it  was  made,  I  wTould  like  to  refer  the  Board  to 
the  brief  that  we  wTrote  for  the  Examiner  after  the  hear¬ 
ing  had  closed,  dated  March  8, 1941,  starting  at  page 

6295  47  and  continuing  for  some  10  or  12  pages.  No,  it 
is  not  that  far.  As  a  matter  of  fact,  it  is  about  7 

pages. 

We  set  out  the  Houston-Austin  argument  in  very  much 
more  detail  and  in  more  reference  to  the  exhibits  than  I 
care  to  go  into  this  morning,  but  I  do  want  to  say  to  tl^e 
Board  that  I  think  that  when  the  Board  failed  to  see  ej  e 
to  eye  with  Braniff  on  the  larger  route  desired  in  this  pa  r¬ 
ticular  case,  that  it  failed  to  recognize  the  peculiar  need 
that  Austin  has  for  our  service  on  Route  50.  Certainly  the 
Board  did  not  discuss  that  phase  of  it  in  its  opinion  at  all, 
didn’t  refer  to  that  short  segment. 

Now,  as  you  know,  Houston  is  the  largest  city  in  the  State 
of  Texas,  having  approximately  400,000  population,  and 
Austin  is  the  capital  of  the  State,  and  has  almost  100,000 
population,  and  they  are  only  about  154  miles  apart,  and 
until  the  service  was  suspended  between  Houston  and  San 
Antonio,  the  persons  desiring  to  go  to  Austin  by  plane 
from  Houston  had  to  go  to  San  Antonio  and  make  the  con¬ 
nection  or  had  to  go  to  Dallas,  Fort  Worth,  and  make  the 
connection  with  Braniff  and  fly  south  to  Austin. 

Now,  it  is  practically  twice  as  far  to  go  from  Houston  to 
San  Antonio  to  Austin  as  it  is  direct,  and  it  is  three  times 
as  far  from  Houston  to  Dallas-Fort  Worth  and  to  Austii^, 
and  then,  too,  the  connections  are  not  of  the  very  best  on 
all  the  trips  when  we  vrere  flying  them,  and  the  result  ha^ 
been  that  relatively  few  people  went  from  Houston  to  Aus¬ 
tin  by  plane.  They  can  drive  it  in  five  hours — 154  miles — 
drive  it  in  less  than  that — and  the  train  service 

6296  about  five  hours  long — so  that  we  did  not  produce 
anything  like  the  potential  volume  of  traffic  that  Aus- 
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tin  was  entitled  to  when  we  were  operating  from  Houston 
to  San  Antonio. 

i  Now,  if  we  are  given  Austin  on  Route  50,  it  means  that 
we  will  have  to  fly — what  we  would  do  would  be  to  fly  from 
San  Antonio  to  Austin  to  Houston,  and  it  will  make  a  dif¬ 
ference  of  23  additional  miles  per  flight.  That  is  all  it 
amounts  to,  and,  of  course,  it  will  cut  the  fare  in  half, 
practically. 

Now,  there  doesn’t  seem  to  be  any  very  great  reason 
why  the  Capitol  of  the  State  shouldn’t  be  connected  with 
the  biggest  city  in  the  State,  when  the  same  airline  is  in  all 
of  them. 

I  You  see,  we  serve  Austin  on  the  Dallas-Fort  Worth-San 
Antonio  trip,  and  to  take  the  traffic  potential,  there  were 
9500  rail  passengers  between  Austin  and  Houston  in  1933, 
according  to  the  Coordinator’s  report,  compared  with  20,000 
between  Houston  and  San  Antonio. 

We  only  had  7  Austin-Houston  passengers  in  September, 
1940,  during  the  airline  survey,  and  yet  we  had  550  Hous- 
ton-San  Antonio  passengers.  On  that  basis,  we  would  ex¬ 
pect,  if  you  just  work  it  out  proportionately,  275  passengers 
between  Houston  and  Austin,  but  even  if  you  didn’t  have 
that  many,  anything  like  that  many,  it  is  still  a  desirable 
stop  for  Braniff  to  have  on  Route  50  in  order  that  it  may 
serve  the  Capitol  so  much  more  expeditiously,  and,  of 
course,  we  will  never  know  how  much  traffic  there  will  be 
developed  there  by  comparing  it  with  what  is  now  devel¬ 
oped,  because  the  service  is  just  so  poor  that  people 
6297  won’t  go  by  plane,  and  it  is  so  very  easy  for  them  to 
go  from  Houston  to  San  Antonio  in  the  morning  and 
back  in  midday  or  afternoon.  It  will  take  less  than  an  hour 
to  do  it.  So  that  if  you  will  refer  to  the  schedules  which 
we  have  proposed,  the  traffic  potentialities,  the  decreased 
cost,  the  increased  service,  all  of  which  is  discussed  in  six 
or  seven  pages  commencing  at  page  47  of  our  brief  before 
the  Examiner,  you  will  have  in  my  argument  everything 
that  I  could  possibly  say,  and  said  in  a  very  direct  way, 
referring  to  the  several  exhibits. 
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We  can’t  help  but  feel  that  in  the  discussion  of  the  larger 
matters,  it  was  a  pure  inadvertence  that  Austin-Houstcn 
service  was  not  awarded  and,  therefore,  ask  your  reconsid¬ 
eration  of  it  in  accordance  with  Paragraph  2,  and  ask  that 
you  give  us  that  service. 

That,  by  the  way,  is  without  reference  to  whatever  Essaix 
may  do.  So  far  as  Essair’s  application  is  concerned,  vfe 
will  discuss  that  in  a  few  minutes,  but  very  briefly,  at  tha^, 
but  it  is  obvious  that  two  cities  as  large  as  Austin  and 
Houston,  with  as  much  business  as  they  have  between  theijn 
— the  State  Capitol — ought  not  to  be  served  on  some  pickup 
fashion  or  some  feeder  line  or  some  little  six-passeng€  r 
plane. 

Mr.  Lee :  What  is  the  distance  by  miles  ? 

Mr.  Whiteford :  154  miles  direct  flight  between  Houston 
and  Austin.  Going  by  San  Antonio,  as  we  did  go,  it  is  274, 
and  by  Dallas,  it  is  452.  So  whatever  may  be  said  about 
Essair’s  application,  it  seems  to  me  that  the  people  in 
6298  Houston  and  Austin  are  entitled  to  first  class  trans¬ 
portation  in  substantial  planes. 

Of  course,  the  difficulty — the  reason  that  we  have  to  apply 
for  it,  as  you  know,  is  due  to  the  difference  in  designation 
of  termini  of  our  various  routes.  Otherwise  we  could  fly 
our  planes,  but  I  could  see  no  possible  objection  to  allow¬ 
ing  us  to  include  it.  Of  course,  it  is  true  that  we  are  not 
flying  Houston  and  San  Antonio  today.  But  we  hope  that 
that  is  not  going  to  last  very  long. 

Now,  let  me  talk  a  little  about  Essair.  Frankly,  just 
what  shall  be  said  from  Braniff’s  standpoint  about  the 
Essair  application,  I  don’t  know.  I  want  to  read  you  two 
paragraphs:  The  third  paragraph  of  your  rehearing  or¬ 
der,  and  then  the  paragraph  1  about  Essair  itself,  that  w’^s 
passed  in  August.  You  said  that : 

‘‘The  petitions  filed  by  Continental  Essair  in  the  Cities 
of  Lubbock  and  Amarillo  be  and  the  same  are  denied  in  all 
other  respects,  but  the  denial  of  such  petitions  shall  be 
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without  prejudice  to  Continental,  Braniff,  and  TWA  to  file 
applications  for  local  service  in  the  air  covered  by  the  ap¬ 
plication  of  Essair,  which  was  deferred  pending  the  Board’s 
study  of  local  feeder-pickup  service  or  to  seek  consolida¬ 
tion  of  such  applications  with  that  of  Essair.” 

May  I  say  that  upon  the  coming  out  of  that  order,  Braniff 
filed  new  applications  for  this  area.  Those  applications 
we  propose  in  Docket  943 — Amarillo-Lubbock-Big  Spring- 
San  Antonio.  Amarillo-Lubbock-Abilene-Brownwood-Aus- 
tin-Houston — those  applications  are  on  file,  being 
6299  Docket  No.  943,  done  in  accordance  with  Paragraph 
3.  Then  you  said  in  subsequent  order : 

i  “It  is  ordered  that  the  Board’s  order  and  opinion  of  May 
10,  1943,  in  the  above-entitled  proceeding,  in  so  far  as  it 
deferred  decision  upon  the  application  of  Essair  be  re¬ 
opened  for  reconsideration  and  reargument.” 

Now,  I  do  not  know  whether  it  is  the  idea  of  the  Board 
that  it  would  now  under  this  order,  let’s  say,  grant  Essair ’s 
application  as  a  result  of  this  argument.  I  should  certainly 
hope  not,  because  if  you  take  that  action  on  Essair ’s  appli¬ 
cation,  then,  you  destroy  the  efficacy  of  the  application  that 
you  have  invited  us  to  file  and  which  we  propose  to  serve. 

Now,  Mr.  McGuire  may  be  talking  about  a  short  air  line 
but  he  certainly  covers  a  lot  of  geography  in  his  argument 
in  support  of  it. 

As  a  matter  of  fact,  in  our  application  we  did  suggest  that 
it  was  possible  to  use  smaller  equipment,  but  we  do  know, 
I  think,  all  of  us,  that  you  can  use  a  DC  plane  in  every  one 
of  these  places.  They  are  all  surrounded  with  airports, 
Army  ports,  tremendous  big  air  fields,  enormous  runways. 
There  is  not  going  to  be  any  question  about  being  able  to 
serve  them  with  DC3’s  if  you  want  to.  The  kind  of  equip¬ 
ment  that  we  would  serve  these  places  with  would  cer¬ 
tainly  not  be  the  little  express  wagons  that  Mr.  McGuire 
argues  so  strenuously  for.  It  may  well  be  that  the  plane 
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has  not  yet  been  built  that  will  adequately  develop 

6300  what  Essair  has  arrogated  to  itself  as  the  title  feeder 
service,  and,  as  I  listen  to  Mr.  McGuire,  that  Mr. 

Marshall  had  developed  this  feeder  service  idea,  it  reminded 
me  of  the  criticism  that  Voltaire  made  once  about  Mauper- 
tius,  who  went  to  Lapland,  as  you  will  recall,  and  discovered 
that  the  earth  was  flat  at  the  poles,  he,  being  quite  a  scien¬ 
tist,  made  a  great  address  about  it.  Voltaire,  in  that  raiher 
critical  way  in  which  he  could  use  language,  said  that  Mau- 
pertius  had  talked  so  much  about  the  earth  being  flat  at  the 
poles  that  he  was  rather  of  the  opinion  that  Mauper  :ius 
had  thought  he  made  it  flat. 

I  tried  a  case  involving  feeder  service,  so-called,  berore 
this  corporation  was  ever  incorporated,  before  this  Board 
or  its  predecessor.  There  is  nothing  new  about  the  term 
“feeder  service.”  There  is  nothing  that  has  been  invented 
by  Major  or  Colonel  Marshall,  whatever  his  military  t^tle 
is.  We  have  heard  of  that  a  long  time,  and  it  has  in  it 
problems  that  Mr.  McGuire  wots  not  of,  I  am  sure,  as  I 
have  listened  to  his  argument,  and  your  Honors  recog¬ 
nized  those  problems  when  you  decided  to  let  this  self-desig- 
nated  feeder  service  line  or  application  wait  until  you  had 
made  a  study  of  it,  and  I  think  that  those  who  stop  and 
wait  are  wiser  in  language  and  in  fact  than  those  who 
rush  in. 

Who  knows  what  kind  of  feeder  service  is  going  to  be 
the  proper  service?  Certainly  the  Board  has  not  yet  laid 
out  any  policy  that  wre  know  of.  It  might  wTell  be  that  the 
best  feeder  service  should  be  conducted  by  the  larger  air¬ 
lines  themselves  just  as  the  railroads  run  an  accommoda¬ 
tion  service,  an  accommodation  train  with  less  val- 

6301  uable  equipment.  That  might  be  the  way.  It  might 
be  true  that  the  feeder  service  would  center  at  differ¬ 
ent  cities,  and  planes  would  go  out  from  those  cities 
gather  the  passengers  into  that  particular  place.  The 
are  so  many  problems  in  it  that  you  gentlemen  know  far 
better  than  I,  and  are  considering,  that  I  think  the  criticism 
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that  delay  has  been  made  in  the  consideration  of  this  feeder 
service  until  you  have  extended  your  survey  and  come  to 
some  conclusions,  is  unwarranted  and  unjust,  and  can  only 
coihe  from  someone  who  hasn’t  studied  the  problem.  I 
don’t  see  any  reason  for  deciding  Essair’s  case  now,  even 
if  it  is  a  feeder  service,  which  I  contend  it  is  not. 

As  I  read  their  application  and  as  I  looked  over  their 
record,  this  is  not  a  feeder  service  at  all.  It  is  a  little  sec¬ 
ondary  airline,  600  miles  long,  and  when  we  know  the  trials 
and  tribulations  the  airlines  have  had  with  small  knowledge 
of  that  sort,  and  how  they  have  come  to  you  and  even  as 
late  as  yesterday  my  friend  Mr.  Drinkwater  made  his  argu¬ 
ment  to  you  in  behalf  of  Continental,  that  he  needed  more 
mileage  in  order  to  have  an  economical  operation.  What 

is  vours — 1600  miles  about? 

«/ 

.Mr.  Drinkwater:  Yes. 

Mr.  Whiteford:  And  yet  we  have  to  listen  to  an  argu¬ 
ment  in  behalf  of  a  proposed  600-mile  line  that  if  it  had  been 
granted,  said  Mr.  McGuire,  would  have  transported  the 
soldiers  of  the  country,  the  mail  of  the  soldiers,  all  these 
passengers  that  are  waiting  that  the  other  lines  can’t  carry. 

Doesn’t  the  gentleman  realize  that  it  is  a  sad  day  for 
6302  the  airlines  themselves  to  turn  away  passengers  that 
they  would  like  to  carry  and  they  would  take  them  if 
they  could  get  the  equipment? 

Where  is  he  going  to  get  these  planes?  He  says:  “Well, 
we  can ’t  get  them  now  but  we  would  like  to  have  a  certificate 
so  we  could  get  ready  and  then  go  out  and  see  if  we  can 
get  them  if  everybody  will  help  us.” 

And  when  Senator  Lee  asked  him  if  he  could  conduct  this 
line — this  little  operation  with  six  passenger  planes,  “and 
you  can’t  conduct  it  profitably,  what  are  you  going  to  do?”. 
Colonel  McGuire  said,  “Well,  if  we  can’t  do  it,  with  these 
little  planes,  we  can’t  do  it  with  the  more  expensive  planes, 
but  I  am  sure  that  the  type  of  management  of  Essair  can 
b6  relied  upon,”  and  that  brings  me  to  a  discussion  of  a 
phase  of  these  new  applications  that  I  think  is  important. 
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He  says  the  type  of  management  of  Essair.  How  do  y^u 
know  what  the  type  of  management  of  Essair  is  or  is  goijig 
to  be?  They  say  they  need  $250,000,  and  they  have  in  the 
record  a  letter  from  Hill-Thomas  &  Company,  investment 
securities,  120  Broadway,  New  York,  and  they  say  that: 

“If  you  can  get  a  certificate  for  carriage  of  mail,  passen¬ 
gers,  and  property,  then,  we  will  desire  to  enter  into  an 
underwriting  agreement  for  the  financing  of  your  company. 
It  is  understood  this  agreement  is  so  conditioned  that  if 
prior  to  the  closing  date  or  dates  the  market  value  of  securi¬ 
ties  in  general  is,  or  if  political,  financial,  or  economic 
6303  conditions,  or  any  other  conditions  are,  in  the  judg¬ 
ment  of  ourselves,  the  underwriters,  such  as  to  rea¬ 
der  the  contemplated  public  offering  impracticable  or  in¬ 
advisable,  the  underwriters  shall  have  the  right  to  postpone 
temporarily,  or  for  such  longer  time  as  the  underwriters 
elect,  their  liability  to  purchase  said  securities,”  and  so 
forth. 

Gentlemen  of  this  Board,  I  submit  that  an  application  or 
a  certification  granted  hv  this  Board  ought  not  to  be  takdn 
out  and  hocked  over  the  country  by  investment  brokers.  |[f 
they  are  going  to  sell  it,  then,  sell  it  to  let  somebody  bjd 
on  it. 

Now,  tell  us  what  the  management  is  when  the  majority 
of  the  stock  is  going  to  be  sold  through  these  brokers. 

Now,  how  do  you  know  what  the  management  is  going  to 
be,  and  Senator  Lee’s  question  was  so  very  important.  Talk 
about  planes  that  are  going  to  carry  the  mail  at  25  cenis 
per  plane  mile,  and  the  great  airlines  are  getting  rich  on 
that,  says  the  demagogic  argument. 


Of  course,  they  will.  .3  of  a  mill  a  mile  rate,  that  is  now 
prevailing  with  the  big  airlines  apparently  will  be  enjoyed, 
says  Mr.  Drinkwater,  by  all  of  us.  For  that  amount  of 
money,  for  25  cents,  we  would  carry  833  pounds,  and  if  you 
put  that  much  mail  in  a  little  bit  of  a  dinky  plane  of  that 
sort,  you  couldn’t  put  a  passenger  in  it. 


368 


He  says  he  has  got  to  have  25  cents  a  mile  run.  You 
can’t  run  these  little  planes  profitably.  Six  passengers,  5 
cents  a  mile.  That  is  30  cents  a  mile.  That  is  all  your 
passenger  revenue  amounts  to  if  you  have  got  a  plane 
load. 

6304  That  kind  of  thing  is  nice  to  talk  about,  but  are 
you  going  to  give  a  city  like  Austin,  the  capitol  of  the 

State  of  Texas,  that  kind  of  service!  Are  you  going  to 
give  Amarillo,  are  you  going  to  give  these  places  that  all 
have  airports  that  can  accomodate  much  better  equipment 
than  that,  are  you  going  to  give  them  that  kind  of  service 
and  say  you  are  serving  the  great  State  of  Texas,  and  a 
great  corporation  from  Texas? 

The  gentleman  makes  much  of  the  fact  that  the  taxpayers 
of  !  the  United  States  should  have  these  planes — the  tax- 
paying  compay,  I  suppose,  that  he  represents  in  Texas — 
should  have  the  planes  and  they  shouldn ’t  have  been  sent  to 
a  foreign  country.  I  suppose  he,  too,  then  resents  the  idea 
that  planes  that  our  lines  had  were  taken  from  our  services 
and  sent  to  China  and  to  England  and  Heaven  knows  where 
— bur  DC2’s  that  we  had  and  our  DC3’s. 

I  say  if  you  confine  the  argument  in  this  matter  to  the 
facts  that  we  know,  just  a  few  of  the  facts  that  we  know, 
it  isn’t  a  fair  criticism  of  this  Board  to  say  that  this  com¬ 
pany  has  been  prejudiced  and  hasn’t  been  permitted  to 
perform,  and  the  great  octopuses  that  are — these  malfac- 
tors  of  great  wealth,  these  grandfather  airlines,  have  been 
permitted  to  reap  all  the  profit. 

He  castigates  them  for  it,  but  I  notice  that  he  isn’t  going 
to  carry  the  mail  for  a  song. 

Now,  gentlemen,  I  feel  as  the  record  stands,  that  I  am 
foreclosed  in  arguing  in  behalf  of  Branitf.  Our  ability  to 
serve  these  cities  in  the  reopening  of  the  case,  I  don’t 

6305  think  you  gave  us  that  right.  All  that  I  see  that  we 
have  is  Houston-Austin,  but  we  have  accepted  your 

suggestion  that  we  file  a  petition  to  serve  these  cities.  We 
have  done  it.  If  we  can  get  a  hearing  on  it,  either  now,  in 
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conjunction  with  Essair,  or  later,  with  Essair,  I  don’t  care, 
but  I  submit  to  you  that  there  is  no  point  in  granting  Essair 
any  certificate  today.  There  is  no  war  need  shown  in  these 
places  by  them.  They  have  no  equipment  of  any  kind,  and 
they  refer  to  the  12  airplanes  that  they  could  have  gotten. 

By  the  way,  I  recall  now  that  these  planes  could  have 
carried  the  oil  men,  says  Mr.  McGuire,  up  and  down  the 
State  of  Texas.  Well,  if  he  would  study  the  record  of  where 
those  planes  are  that  he  proposes,  he  would  learn  that  10 
of  them  are  in  the  hands  of  oil  companies  today,  and  they 
are  using  them  in  the  war  effort,  and  the  war  effort  of  the 
oil  companies  is  highly  important  and  substantial  and  I 
have  no  doubt  that  they  are  serving  a  very  much  better 
purpose  in  the  hands  of  the  10  oil  companies  that  have 
them  than  they  would  be  if  Essair  had  them. 

The  two — the  other  two,  one  belongs  to  Eastern  and  one 
to  American,  if  I  remember,  but  those  10  are  in  the  oil  com¬ 
pany  service  today. 

Now,  what  is  the  point — if  your  Honors  think  that  it  is 
possible  under  this — what  is  the  point  of  giving  Essair  a 
certification  today  when  the  need  isn’t  there,  emergency 
war  need,  because  if  it  is  there  and  they  can  get  the  equip¬ 
ment  to  serve  it,  we  should  have  it — either  Conti- 
6306  nental  or  Braniff  or  somebody — and  if  it  is  there  and 
you  give  them  the  certification,  they  can’t  serve  it 
because  they  haven’t  the  equipment  and  they  can’t  get  it 
any  better  than  any  of  the  rest  of  us,  and  who  knows  what 
is  going  to  be  your  view  as  to  service  of  this  sort  when 
this  war  is  over,  what  kind  of  equipment  you  are  going  to 
have,  who  is  going  to  run  it,  what  kind  of  control  are  you 
going  to  keep  over  those  feeder  services,  what  requirements 
are  you  going  to  put  on  them,  how  are  they  going  to  be  per¬ 
mitted  to  operate,  how  are  you  going  to  prevent  them  from 
coming  in  later  and  saying:  “We  must  have  more  and 
more  miles  because  we  can’t  operate  economically.” 

The  problem  is  fraught  with  so  many  questions  and  so 
many  difficulties  and  so  many  possibilities  that  it  seems  to 
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me  that  the  only  intelligent  thing  that  the  Board  could  have 
done  and  with  a  degree  of  courtesy  toward  Essair  to  have 
said:  “Well,  you  haven’t  any  planes,  there  is  nothing  you 
can  do  now,  wait  until  we  see  whether  you  can  qualify  as 
the  kind  of  a  feeder  service  operation  that  you  say  you 
want  to  be.” 

I  think  that  the  record  ought  to  stay  there  where  it  is, 
and  that  this  case  ought  not  to  be  decided,  and  let  me  say 
again,  and  I  read  the  language  yesterday  evening  and  I 
read  it  again  as  Mr.  McGuire  referred  to  it,  and,  though 
the  Board  needs  no  defense  from  me,  I  resent  the  language 
that  asks  you  to  redeem  your  pledge  to  Congress  in  the  lan¬ 
guage  that  it  was  referred  to  in  this  petition  that  was  filed. 
I  think  it  is  an  improper  characterization  of  it,  the  language 
is  perfectly  clear  and  perfectly  intelligent,  and  it 
6307  needs  no  redemption,  and  the  Board  is  not  at  fault  in 
any  such  particular. 

Thank  you. 

Chairman  Pogue:  We  will  recess  for  20  minutes,  recon¬ 
vening  at  10  minutes  after  12. 

(Whereupon  a  short  recess  was  taken.) 

Chairman  Pogue :  Mr.  Drinkwater. 

Oral  Argument  by  Mr.  T.  C.  Drinkwater  on  Behalf  of 
Continental  Airlines,  Inc. 

Mr.  Drinkwater:  Mr.  Chairman  and  members  of  the 
Board.  This  is  a  banner  day  for  Continental  Airlines,  be¬ 
cause  for  the  first  time  in  my  life  I  agree  enthusiastically 
with  almost  everything  Mr.  Whiteford  has  said ;  I  think  he 
states  the  case  well. 

No.  2.  It  is  also  a  great  day  because  likewise  for  the 
first  time  we  are  classified  with  our  three  airplanes  in  the 
same  league  with  American,  TWA,  and  United,  and  the  big 
boys,  which  is  always  gratifying. 

I  would  like  to  analyze  a  little  bit  just  what  this  Essair 
feeder-pickup  service  that  Mr.  McGuire  refers  to  amounts 
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to.  I  don’t  know  what  a  feeder-pickup  service  is.  I  have 
never  seen  it  adequately  defined.  I  don’t  think  it  has  been 
defined.  Perhaps  as  a  result  of  your  investigation  you  wjill 
define  it,  if  that  is  necessary.  I  don’t  know  that  it  is  im¬ 
portant. 

Inasmuch  as  the  Chairman  used  as  a  rule  of  thumb  the 
figure  of  5000  for  cities  upon  which  to  predicate  some  of 
his  premises  made  in  an  address  delivered  in  Oklahoma 
City  recently  in  connection  with  the  problem  of  air  servipe 
to  smaller  cities,  we  have  obtained  from  the  Ameifi- 
6308  can  Map  Company  a  map  showing  cities  and  towns 
having  a  population  of  5000  and  over  or  its  equiva¬ 
lent  in  trading  area. 

Now,  I  have  not  had  an  opportunity  to  check  each  point, 
of  course,  with  the  population  figures,  but  I  assume  that 
this  is  a  reputable  map  company  and  it  is  an  accurate  map. 

On  this  map  we  have  drawm  in  red  Continental’s  present 
system,  including  the  Denver-Kansas  City  route  which  is 
not  presently  operating,  and  in  a  dotted  red  line  we  have 
drawn  our  proposed  Hobbs-San  Antonio  route  for  which 
we  have  applied  in  this  proceeding.  Then  wTe  have  taken 
with  a  blue  line  and  drawm  the  routes  for  which  Essair  ap¬ 
plied  in  this  proceeding.  Then  we  have  made  a  shaded 
area  surrounding  the  route  for  wrhich  Essair  has  made  ap¬ 
plication.  Any  similarity  between  that  shaded  area  and  a 
Mexican  sombrero  is  purely  coincidental,  but  the  reason  we 
have  taken  the  area  is  to  demonstrate  this  point. 

In  that  shaded  area,  which  is  transversed  by  Essair ’s 
proposal,  there  are  161  cities  of  5000  or  more  in  that  are£.. 

Now,  Essair  proposes  here  to  serve  nine  of  the  cities  i:i 
that  area  of  the  161.  Now,  here  is  an  interesting  thing:  all 
nine  of  the  points  that  Essair  proposes  to  serve  here,  ex¬ 
cept  one,  namely,  Garden  City,  all  nine  except  Garden  City), 
are  larger  than  seven  of  the  17  cities  presently  served  bf 
Continental  and  are  larger  than  several  of  the  cities  whiclji 
Continental  proposes  to  serve  in  this  proceeding. 
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The  point  I  make  is  that  this  is  not  an  application  for 

1  feeder-pickup  service,  as  I  understand  that  term. 

6309  This,  in  effect,  is  an  application  for  a  new  airline. 
There  are  1383  miles  of  blue  lines  there.  Continental 

presently  has  its  routes,  without  Denver-Kansas  City ;  over 
1530  miles.  So  what  this  is,  in  estimate,  is  an  attempt  to 
create  a  new  intermediate  airline,  if  that  is  a  happy  choice 
of  -words — a  new  airline  similar  to  Continental’s,  similar  to 
Inland,  to  Northeast,  to  Columbia.  That  is  what  this  is. 
This  isn’t  any  feeder-pickup  airline  at  all. 

Nine  of  the  161  cities  of  5000  are  encompassed  in  that 
shaded  area  by  Essair’s  application. 

Well,  nowT,  I  think  that  one  point  alone  demonstrates  the 
absurdity  of  discussing  this  case  as  one  involving  a  feeder 
airline.  It  isn’t  a  feeder  airline.  I  think  all  of  us  who  have 
studied  this  question  of  feeder  airlines  and  air  service  to 
smaller  cities  over  a  long  period  of  time — and  we  are  still 
studying  it — don’t  visualize  the  blue  line  as  a  feeder  ser¬ 
vice.  I  think  all  of  us  are  thinking  in  terms  of  probably 
three  airlines,  three  classifications  of  airlines,  the  main 
transcontinentals  with  their  ramifications,  the  secondary 
lines  which  exist  today,  such  as  Continental,  and  then  the 
third  classification,  which,  in  my  judgment,  is  inevitable, 
of  clover  leaves  or  spurs  stemming  out  of  junctions  and 
bringing  people  in  either  to  a  main  point  on  the  transcon¬ 
tinental  line  or  on  a  point  such  as  San  Angelo  is,  or  we  hope 
will  be,  on  an  intermediate  line,  and  there,  in  turn,  the 
passengers  will  be  transported  to  the  main  transcontinental 
line. 

I,  for  one,  don’t  subscribe  to  the  popular  view  that 

6310  there  will  be  an  abrupt  transition  from  the  pre¬ 
ponderant  east-west  travel  to  a  northsouth  travel  as 

soon  as  the  war  is  over  and  the  restrictions  taken  off  of 
airline  expansion.  I  think  that  that  popular  idea  is  over¬ 
emphasized. 

Now,  if  I  am  correct  that  this  isn’t  a  feeder  line,  then, 
by  establishing  the  routes  proposed  by  Essair,  the  Board  is 
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multiplying  the  problem  with  which  it  is  faced  and  whic 
it  recognizes,  and  which  it  has  to  recognize,  and  that  is  this : 
the  Board  on  August  22,  1938,  inherited  a  system  of  lines, 
some  weak,  some  strong.  Now,  I  think  it  has  been  demon¬ 
strated  by  all  of  the  small  carriers  that  in  order  to  reach 
an  optimum  efficiency,  you  have  to  have  a  certain  amount 
of  mileage — I  think  that  is  a  variable  depending  upon  traf¬ 
fic,  but  you  can’t  have,  I  think,  a  small  line  such  as  this 
proposal  of  Essair’s  would  be  and  expect  it  to  operate 
upon  an  efficient  and  anywhere  near  a  self-sufficient  basis 
unless  it  is  established,  and  then  must  grow. 

Now,  Mr.  McGuire  talks  in  terms  of  25  cents  a  mile. 
Well,  you  have  issued  a  Show  Cause  Order  to  Continental 
asking  us  to  come  in  and  show  cause  why  our  rate  of  mail 
compensation  should  not  be  26.58  cents  a  mile,  which  is  not 
far  above  a  quarter  a  mile. 

Now,  we  feel  that  we  have  had  experience  in  operating 
relatively  small  equipment.  We  pride  ourselves  on  being  a 
low  cost  operator  and  I  think  a  fairly  successful  one.  We 
have  operated  Lockheed  12 ’s,  the  type  of  equipment  that  is 
no  longer  manufactured  but  which  Colonel  McGuire  sug¬ 
gests  it  is  necessary  to  use.  We  have  operated  Lock- 
6311  heed  10 ’s,  Lockheed  14 ’s,  a  10-passenger  airplane, 
and  now  the  Lockheed  Lodestars,  a  14-passenger  air¬ 
plane,  and  we  know  that  the  point  to  consider  is  not  the 
size  of  the  airplane,  it  is  the  set  mile  cost  involved.  We 
know  and  I  think  the  Board  knows  that  you  can’t,  at  least 
with  the  present  equipment,  expect  to  operate  an  airplane, 
with  the  present  cost,  pilot’s  pay,  fuel,  and  so  forth,  with 
perhaps  six  seats  in  it,  and  do  any  kind  of  job  at  all  at  25 
cents  a  mile  pay. 

In  my  opinion  it  just  can’t  be  done  under  the  present 
standard  of  operating  cost. 

Now,  I  think  somewhere  in  this  proceeding  Essair  has 
suggested  that  it  could  be  a  good  laboratory  to  test  out  the 
feeder  question,  it  could  supply  the  Board  with  information 
on  that  subject.  Well,  No.  1 :  as  I  have  already  tried  to  ex 
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plain,  in  my  judgment  it  isn’t  a  feeder  subject  in  the  sense 
that  the  Board  used  the  term  in  its  order  instituting  the 
investigation  on  March  22  of  this  year.  In  that  order  the 
Board  sets  down  11  fields  of  inquiry.  I  won’t  repeat  those, 
but  you  can  go  through  every  one  of  them  carefully  and  I 
say  to  you  that  you  have  already  in  existence,  including 
Continental  Airlines,  a  much  better  laboratory  for  any  of 
those  points  than  would  be  furnished  by  Essair  in  this  pro¬ 
ceeding,  so  I  think  there  is  no  substance  at  all  to  that  claim. 
I  think  it  is  a  slam.  I  think  it  is  a  fallacy.  I  don’t  think 
Essair  thinks  it  is  a  feeder  line.  They  are  using  that  apt 
phrase,  I  think,  to  get  a  certificate  and  then  go  out  and 
6312  sell  stock  not  knowing  what  the  component  parts  of 
the  organization  will  be,  not  knowing  who  their  stock¬ 
holders  are,  they  are  just  in  here  trying  to  get  a  certificate 
on  a  secondary  airline. 

i  Now,  I  subscribe  to  what  Mr.  Whiteford  had  to  say  on 
this  point  in  connection  with  the  stock.  I  had  marked  in 
the  transcript  at  page  1155  the  testimony  of  Mr.  Thompson, 
all  investment  banker,  from  New  York,  given  on  November 
27,  1940.  That  testimony,  in  connection  with  the  letter  to 
which  Mr.  Whiteford  referred,  which,  incidentally,  is  Ex¬ 
hibit  E-5-a,  shows  that  this  is  a  stock  selling  proposition, 
that  is  what  it  is.  I  think  he  is  a  remarkable  man  and  I 
want  to  pay  tribute  to  him,  but  one  man  doesn’t  make  an 
airline.  I  think  if  you  will  examine  the  record  carefully  and 
some  of  the  statements  made  in  some  of  the  briefs — I  call 
your  particular  attention  to  pages  69  and  following  of  the 
brief  which  I  filed  on  February  20,  1941,  before  the  Ex¬ 
aminer. 

There  is  serious  question  here  in  my  judgment  that  Es¬ 
sair  has  established  that  it  is  fit  and  able  under  the  provi¬ 
sions  of  the  Act.  There  is  surely  no  question  but  what  it  is 
willing.  I  wouldn’t  debate  that.  I  think  there  is  serious 
question  that  it  is  fit  and  able.  I  think  there  is  serious 
question  that  the  requirements  of  citizenship  under  the  Act 
have  been  fulfilled.  I  don’t  like  to  rely  on  those  technicali¬ 
ties,  but  I  do  think  it  is  my  job  to  point  them  out. 
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Now,  to  refer  back  a  moment  to  this  feeder  question. 

Chairman  Pogue :  What  is  your  problem  on  the  citizen 
ship  !  That  it  is  not  proved  f 
6313  Mr.  Drinkwater:  They  don’t  have  any  proof  of 
citizenship.  All  they  have  is  proof  there  that  they 
are  going  out  and  sell  stock.  They  have  one  man  now,  or 
did  have  in  1940,  but  what  the  citizenship  of  the  company 
would  be  later,  no  one  knows. 

Their  program — it  is  in  the  record — is  to  get  the  certifi¬ 
cate,  go  out  and  sell  stock.  Now,  what  your  control  over 
that  will  be,  I  don’t  know.  Let’s  suppose  that  they  go  oiit 
and  sell  stock  in  normal  times  to  somebody  in  Bolivia^-if 
they  could  get  to  Bolivia.  I  want  to  refer  again  to  tljis 
feeder  question.  Every  airline  in  the  country,  every  manu¬ 
facturer  in  the  country  is  vitally  interested  in  that.  We  ape 
studying,  working,  the  big  lines,  the  research  departments, 
are  working  night  and  day,  we  are  trying  to  make  a  con¬ 
tribution  to  this  Board  with  the  hope  that  some  of  the  11 
problems  which  you  have  invited  investigation  on  can  pe 
solved,  and  that  is  a  job  which  I  think  is  coming  on  in  o 
derly  fashion.  I  think  it  is  too  bad  it  wasn’t  done  earlie 
yes,  but  it  is  being  done  now  so  let’s  do  a  good  job  on  it. 

Now,  when  that  is  concluded,  we  propose,  as  Mr.  White- 
ford  has  already  said,  Braniff  has  already  filed,  we  propose 
to  examine  in  the  light  of  whatever  recommendations  br 
conclusions  the  Board  makes  as  a  result  of  that  hearing,  4e 
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intend  to  study  the  advisability  of  our  company  going  in^o 
this  strictly  feeder  operation,  as  I  understand  that  teriji. 
We  have  plans  and  studies  on  that  subject  now.  We  haye 
worked  out  a  great  many  ideas  for  clover  leaving  ar|d 
strictly  service  of  a  lower  caliber — caliber  isn’t 
6314  the  right  word — but  of  a  lower  classification  than  our 
present  service,  because  we  think  that  is  the  way 
this  pattern  domestically  is  going  to  evolve,  and  that 
what  we  are  interested  in. 

As  I  told  you  yesterday,  we  don’t  care  to  go  all  over  ttye 
world.  We  like  the  west.  We  want  to  stay  there. 
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Mr.  Lee:  What  sort  of  certificate  could  or  should  the 
Board  grant  to  such  a  line? 

Mr.  Drinkwater:  Well,  I  think  that  is  a  very  serious 
problem  under  the  present  law,  Mr.  Lee,  but  the  new  bill,  the 
Civil  Aeronautics  Act  of  1943,  you  well  know,  makes  ample 
provision  for  that  where  the  Board  can  grant  a  restricted 
or  limited  type  of  certificate  to  a  carrier. 

My  notion  of  it  is  that  they  will  grant  these  certificates 
in  the  future  in  classified  groups,  that  you  will  grant  to 
feeder  airline  X,  we  will  say,  a  certificate  to  operate  be¬ 
tween  Points  1,  2,  3,  and  4,  and  you  will  say  to  Feeder  Air¬ 
line  X:  “You  can  operate  this  service  for  which  we  will 
pay  you  X  cents  a  mile.  You  are  to  use  equipment  on  that 
route  only  after  approval  of  the  Civil  Aeronautics  Board.” 
You  will  have  to  scrutinize  the  cost  of  that  type  of  service 
more  carefully  than  you  do  today. 

You  probably,  although  I  know  you  are  reluctant  to  do 
it,  you  will  probably  have  to  take  more  of  a  hand  in  the 
management  of  that  company  than  you  do  today  on  air¬ 
lines,  but  that  certificate,  as  I  visualize  it,  will  have  a  con¬ 
dition  in  there  that  you  can  cancel  that  certificate  if  it  is 
found  to  be  impractical,  if  the  business  isn’t 
6315  there,  if  the  management  is  inefficient.  That  is  some¬ 
thing  that  you  don’t  have  to  do  under  the  law  today. 
I  think  today  there  is  a  very  serious  question  under  the 
present  law  that  you  have  the  authority  to  put  restrictions 
in  a  certificate  of  that  kind. 

Now,  you  have  a  left-handed  way  of  doing  it  through  the 
medium  of  mail  pay,  but  if  you  were  to  come  to  a  carrier 
and  say:  “You  have  to  take  off  C54’s  and  put  on  Lockheed 
Lodestars  on  a  given  route,”  I  think  you  would  be  on 
pretty  thin  ice  under  the  present  law. 

Mr.  Lee:  You  think,  then,  that  the  Board  will  have  to 
wait  for  legislation  before  it  can  act  on  the  feeder  service 
problem? 

i  Mr.  Drinkwater :  In  granting  these  new  certificates  with 
restrictions?  Well,  maybe  you  can  and  maybe  you  can’t. 
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I  am  not  sure.  But  I  do  think  under  the  present  law  there 
is  a  very  serious  question  as  to  your  right  to  put  a  restric¬ 
tion  in  a  certificate  of  that  kind. 

Under  the  present  law  with  the  * ‘ need  section,’ ’  the  w4y 
it  is  now,  anybody  who  has  a  certificate  could  put  in  apd 
raise  the  very  question  that  you  raised  in  your  inquiry 
addressed  to  Mr.  McGuire  a  few  minutes  ago.  The  Board, 
I  think,  'would  be  powerless  to  act  other  than  under  Section 
406(b). 

Now’,  one  or  two  minor  points.  Mr.  McGuire  has  made 
reference  to  the  fact — well,  he  has  generalized.  He  speaks 
of  Continental’s  application,  Braniff’s  application,  Essairs 
application,  as  all  being  in  the  same  ball  of  wax.  Well, 
that  is  not  true.  It  just  isn’t  the  fact.  Continental's 
6316  application,  wrhich  I  discussed  with  you  yesterday, 
is  for  a  totally  different  purpose  and  serves  totally 
different  points,  with  the  exception  of  Big  Spring  and  San 
Angelo,  a  distance  of  87  miles,  than  the  proposed  of  Es- 
sair.  We  have  no  quarrel  with  the  routes  of  Essair.  That 
is  not  the  subject  at  all.  We  have  no  quarrel  with  Austin- 
Houston.  As  far  as  Garden  Citv-Big  Spring  is  concerned, 
I  submit  the  record  doesn’t  show  any  evidence  at  all  of  the 
need  for  that  service.  That  is  something  we  know  some¬ 
thing  about.  There  is  no  need  in  the  wrorld  for  an  airline 
today  of  this  caliber  between  Garden  City  and  Big  Spring. 
It  is  perfectly  ridiculous.  There  is  no  need  for  an  airline 
of  this  character  between  Albuquerque  and  Lubbock  and 
there  is  not  a  scintilla  of  evidence  in  the  record  to  support 
it,  either. 

Nowr,  Mr.  McGuire  tried  to  make  a  point  of  the  fact  th^t 
there  are  no  airports  along  our  proposed  route  from  Hobl^s 
to  San  Antonio  via  Midland,  Odessa,  Big  Spring,  and  San 
Angelo.  The  record  is  clear  on  that.  There  are  adequate 
airports  for  Lodestars  and  DC3’s  all  the  way  down  thdt 
route. 

Nowr,  on  this  question  of  airplanes:  there  aren’t  any  air¬ 
planes  available  today.  You  gentlemen  know  that.  W( 
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know  it.  We  wish  there  were  some.  We  would  like  to  get 
any  kind  of  a  transport  airplane.  So  would  every  other 
airline,  but  there  aren ’t  any. 

In  trying  to  find  something  that  I  can  agree  with,  that 
the  Colonel  said,  I  hit  upon  one  happy  statement  that  he 
is  right  vrhen  he  says  that  the  domestic  airlines 

6317  should  get  some  airplanes  along  with  the  foreign 
airlines.  To  that  I  subscribe  100  percent.  That  is  a 

digression,  but  I  think  it  is  important. 

Now,  I  want  to  re-emphasize  the  fact  that  the  Board 
must  not  confuse  the  service  opening  New  Mexico  and  pro¬ 
viding  this  El  Paso-San  Antonio  service  which  Continental 
offers,  with  the  Houston- Austin  service.  I  think  this  rec¬ 
ord  shows  that  there  should  be  an  airline  between  Houston 
and  Austin.  I  think  there  is  strong  evidence  on  that,  but 
that  does  not  in  any  way  impinge  upon  the  function  of  this 
seiwice  w’hich  we  propose  and  which  we  proposed  a  long 
time  ago,  before  Major  Marshall  conceived  this  blue  line 
(indicating  on  map).  I  believe  I  have  nothing  further  at 
this  time. 

Chairman  Pogue :  Thank  you,  Mr.  Drinkwater. 

Is  TWA  represented  today? 

(No  response.) 

Chairman  Pogue:  Mr.  Wanner. 

Rebuttal  Argument  by  Mr.  Wanner 

Mr.  Wanner:  If  the  Board  please,  as  to  Austin,  I  wish 
to  say  only  a  very  few  words  on  that. 

Public  Counsel  in  their  original  brief  recommended  that 
Austin  should  be  added  to  Braniff’s  route  between  Hous¬ 
ton  and  San  Antonio,  and  we  renew  that  recommendation. 
The  economic  characteristics  of  Houston  and  Austin  and 
thte  community  of  interest  between  the  two  cities  indicate 
the  soundness  of  this  position.  Houston  in  1940  had  a 
population  of  over  384,000,  was  the  largest  city  in  Texas, 
and  Austin,  of  course,  is  the  capital  of  the  State,  and 

6318  had  a  population  of  nearly  88,000.  The  figures  in 
the  Coordinator’s  report  for  1933  showing  rail 
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transportation  show  that  Houston  apparently  had  a  com¬ 
munity  of  interest  wdth  Austin  that  was  approximately  half 
its  community  of  interest  with  San  Antonio,  the  rail  figures 
being  almost  exactly  double  those — that  is,  the  rail  figures 
between  San  Antonio  and  Houston  are  almost  exactly 
double  those  between  Austin  and  Houston.  Also  the  Postil 
counts  in  this  proceeding  show  that  on  the  dispatch  of 
mail,  San  Antonio  and  Houston  are  just  about  double  the 
Austin-Houston  flow. 

Inasmuch  as  about  300  passengers  were  carried  between 
San  Antonio  and  Houston  in  September,  1940,  it  would  ap¬ 
pear  that  approximately  150  passengers  per  month  would 
have  been  carried  between  Austin  and  Houston  in  Septem¬ 
ber,  1940. 

Of  course,  that  figure  would  grow  as  of  the  present  time. 

Because  of  this,  we  believe  that  Austin  should  be  added 
to  Braniff’s  route  between  San  Antonio  and  Houston  as 
recommended  in  our  original  brief  and  as  recommended  by 
the  Examiner,  and  of  course,  we  feel  that  it  should  be 
added  to  the  route  of  Braniff  rather  than  given  to  the  TWA 
wThich  does  not  come  anywhere  near  this  territory,  nor 
should  Essair  be  authorized  to  operate  the  route  between 
those  two  points  alone. 

As  to  Essair:  In  view  of  all  the  rather  critical  remarks 
which  counsel  for  Essair  has  made  this  morning  about  the 
Board  and  its  way  of  doing  things,  it  seems  to  me 
6319  that  it  probably  would  have  been  desirable  to  have 
one  more  person  arguing  here  this  morning  in  addi¬ 
tion  to  those  who  are  appearing.  It  would  probably  have 
been  fitting  to  have  a  counsel  for  the  Board  to  consider  the 
points  which  Essair  has  raised. 

As  Public  Counsel  in  this  case,  it  is  not  my  function  here 
to  represent  the  Board,  but  rather  to  represent  the  public 
interest.  In  doing  so,  it  is  entirely  permissible  for  a  Pub¬ 
lic  Counsel,  as  I  understand  his  functions,  to  disagree  witih 
the  Board’s  decisions  or  procedure  if  they  are  not  in  accord 
wdth  what  is  required  in  the  public  interest,  and  not  only 
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is  this  permissible  but  it  is  a  privilege  which  has  been 
exercised. 

i  In  fact,  on  three  different  occasions  within  the  last  year, 
I  have  been  here  urging  upon  reargument  that  a  decision  be 
changed. 

In  the  present  case,  however,  I  do  not  find  myself  in  that 
position  with  respect  to  the  application  of  Essair.  From 
the  viewpoint  of  the  public  interest,  it  is  Public  Counsel’s 
position  that  the  decision  of  the  Board  was  entirely  proper 
and  correct  and  that  many  of  the  considerations  urged  by 
counsel  for  Essair,  although  they  are  in  the  interests  of 
Essair,  are  not  in  the  public  interest.  Indeed,  I  have  the 
feeling  that  Essair,  which  is  naturally  disappointed  by  the 
Board’s  decision  in  this  case  not  granting  a  certificate,  and 
which  has  urged  its  own  view’s  very  strongly,  has  been 
rather  inattentive  to  the  circumstances  of  the  case  and  the 
public  interest  issues  which  the  Board  must  observe  under 
the  Civil  Aeronautics  Act. 

6320  As  I  sat  here  this  morning,  I  have  been  trying  to 

I  figure  out  just  what  it  is  that  counsel  for  Essair  is 
really  concerned  about  and  what  he  is  trying  to  prove. 
What  is  the  essence  of  his  argument?  I  admit  I  am  some- 
w’hat  confused  on  that  and  perhaps  I  am  doing  him  an  in¬ 
justice,  if  so,  he  can  correct  me,  but  it  seems  to  me  that  he 
is  arguing  two  things.  In  the  first  place,  Essair  has  com¬ 
plained  about  the  fact  that  the  Board  postponed  the  de¬ 
cision  in  the  Essair  case  rather  than  definitely  approving 
or  rejecting  it.  This  strikes  me  as  somewhat  a  strange 
position,  and  its  strangeness  is  illustrated  by  the  fact  that 
the  other  applicants  in  the  proceeding,  Continental  and 
Braniff,  protested  because  they  were  not  in  the  same  posi¬ 
tion  as  Essair.  They  protested  because  their  applications 
had  not  been  deferred.  The  failure  to  approve  Essair ’s 
application  obviously  means  that  the  Board  was  not  con¬ 
vinced  by  Essair ’s  application — by  Essair ’s  presentation 
and  evidence  that  the  public  convenience  and  necessity  re¬ 
quired  the  service  proposed. 
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The  burden  for  proving  such  a  case  rests  squarely  on  ]Es- 
sair.  The  blame,  therefore,  must  lie  there  also.  The  failjire 
to  affirmatively  reject  Essair’s  application  is  obviously  an 
advantage  to  Essair  sought  to  be  shared  by  Continental  and 
Braniff.  The  advantage  is  simply  that  the  record  compiled 
by  Essair  is  available  for  what  it  is  worth,  for  the  final  de¬ 
cision  on  Essair’s  application. 

If  Essair  does  not  wish  to  proceed  with  that  application 
or  does  not  wish  to  remain  on  the  anxious  bench  any  longer, 
then,  it  can  withdraw  from  the  proceeding  and  with- 
6321  draw  its  application  today. 

Now,  it  has  been  argued  that  the  failure  to  approve 
or  deny  Essair’s  application  hurts  Essair  because  it  denies 
Essair  a  valid  privilege  enjoyed  by  the  other  applicants  in 
this  proceeding,  namely,  that  of  appealing  from  the  Board’s 
decision.  I  submit  that  this  supposed  privileged  or  right 
is  wholly  illusory  in  the  present  case. 

The  evidence  in  this  case  as  to  the  convenience  and  neces¬ 
sity  for  Essair’s  route  and  proposal  is  not  sufficiently  com¬ 
pelling  so  that  a  court  would  hesitate  for  tw’o  minutes  be¬ 
fore  affirming  the  Board’s  decision  denying  Essair’s  appli¬ 
cation. 

I  will  not  go  into  this  at  length,  because  I  feel  it  is  wholly 
supported  by  the  evidence  in  the  record,  that  the  Board  h^s 
examined  that  evidence  and  has  been  convinced  of  the  same 
thing,  and  that  Essair  itself  must  realize  that  it  could  npt 
hope  to  reverse  a  decision  denying  the  application.  Other 
applicants  have  likewise  been  disappointed  and  other  appli¬ 
cants  have  also  considered  that  the  Board  was  completely 
wrong  in  its  decisions,  but  only  one  air  carrier  has  actually 
seen  fit  to  press  an  appeal  and  in  that  case  was  unsuccess¬ 
ful,  although  on  grounds  not  material  here. 

I  submit,  therefore,  that  the  supposed  prejudice  to  Essair 
about  which  we  have  heard  is  completely  illusory.  Essaif 
has  received  the  fairest  possible  treatment  from  the  Board 
and  it  is  Essair  which  should  be  upon  the  defensive  here  and 
not  the  Board,  the  Examiner,  Public  Counsel,  or  the  other 
applicants. 
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6322  In  the  second  place,  counsel  for  Essair  is  arguing 
a  future  case.  He  doesn’t  want  to  have  Essair  com¬ 
pete  with  the  existing  carriers  for  a  feeder  route.  He  wants 
Essair  selected  before  the  other  applicants  or  carriers  are 
even  considered.  Although  Essair  and  the  other  local  com¬ 
panies  of  the  type  that  Essair  is  may  be  the  type  of  carrier 
ultimately  selected  for  this  type  of  service,  that  I  submit  is 
a  future  case,  and  I  submit  also  that  it  is  in  the  public  inter¬ 
est  and  the  Board  must  consider  the  broad  questions  that 
are  involved  in  those  important  questions. 

In  arguing  the  future  case,  counsel  for  Essair  has  drawn 
a  comparison  which  shows  the  small  feeder  service,  Essair, 
on  one  side,  and  on  the  other  side,  the  big  transcontinental 
carriers  operating  large  equipment  with  through  passengers 
from  coast  to  coast.  He  has  assumed  a  complete  lack  of 
flexibility  in  the  existing  carriers.  He  assumes  it  is  impos¬ 
sible  for  those  exsting  carriers  to  do  what  the  Pennsylvania 
Railroad  does,  for  example :  operate  both  long  haul  trains 
and  suburban  and  local  trains  at  the  same  time. 

Moreover,  this  wide  cleavage  between  Essair  and  existing 
carriers  which  he  implies  simply  does  not  exist  in  fact. 

It  is  not  at  all  clear  that  Essair  is  proposing  a  true  feeder 
service.  I  have  thought  that  a  feeder  service  involved  fre¬ 
quent  stops  at  small  cities  using  small  equipment,  possibly 
single  engine  equipment.  Yet  Essair ’s  proposed  route 
looks  very  much  like  the  routes  proposed  by  Braniff 

6323  and  Continental,  serving  fair  sized  cities  and  it  is  my 
understanding  that  at  the  present  time  Essair  appar¬ 
ently  hopes  to  obtain  and  use  Lodestars  on  its  proposed 
route.  If  so,  it  is  an  operation  which  would  not  furnish  the 
Board  with  useful  information  for  it  is  just  like  the  opera¬ 
tions  of  Continental  and  other  carriers,  and  the  Board  at  the 
present  time  is  probably  the  world’s  leading  authority  on 
that  type  of  operation,  and  just  what  it  can  do.  It  is  just 
about  the  last  type  of  operation  that  needs  to  be  tried  out 
experimentally. 
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Now,  apart  from  arguing  this  future  case  perhaps  Es- 
sair  is  able  to  prove  on  the  present  record  that  regardless  of 
what  the  other  carriers  can  do,  it  would  be — it  should  be  En¬ 
titled  to  this  service,  but  looking  at  the  record  in  which  Eis- 
sair  presented  79  pages  of  testimony  and  24  pages  of  ex¬ 
hibits,  almost  all  of  this  was  devoted  to  presenting  data  con¬ 
cerning  citizenship,  financing,  community  of  interest,  pro¬ 
posed  schedules,  cost,  and  revenue  figures  and  the  like,  all 
exactly  similar  to  the  type  of  material  put  in  by  the  other 
applicants. 

The  record  is  almost  entirely  barren  of  material,  which 
would  help  the  Board  to  reach  a  decision  on  feeder  service 
and  the  many  problems  which  it  poses. 

Although  Essair  and  the  other  applicants  made  a  pretty 
good  showing  that  a  service  in  this  territory  would  be  used 
and  that  there  is  considerable  community  of  interest  be¬ 
tween  the  towms  and  cities  concerned,  that  is  only  one  of  the 
elements  of  convenience  and  necessity. 

The  problems  on  which  the  Board  is  seeking  an 
6324  answer  more  specifically  were  listed  in  the  order  in¬ 
stituting  the  feeder  service  investigation  and  that 
order  shows  that  11  specific  problems  are  involved.  Essair 
has  furnished  practically  no  assistance  whatsoever  to  the 
Board  to  help  it  to  arrive  at  an  answer  to  those  problems. 
It  seems  little  wonder,  therefore,  that  the  Board  has  found 
it  necessary  to  defer  Essair ’s  application  until  after  the 
feeder  questions. 

Now,  if  despite  this,  the  Board  wishes  to  experiment  of 
try  out  this  service  as  a  sort  of  laboratory,  then,  it  certainly 
should  consider  very  seriously  what  type  limitations  and 
conditions  should  be  imposed  in  the  certificate  to  make  cer^- 
tain  that  Essair  will  actually  render  a  feeder  service  as  it 


proposes  to  do. 

Mr.  Drinkwater  has  spoken  concerning  the  legality  oi[ 
those  conditions.  A  recent  case  by  Judge  Leonard  Hand 
indicates  that  quite  possibly  conditions  along  that  lin^ 
would  be  legal  if  inserted  in  a  certificate  of  convenience 
and  necessity,  specifically  the  type  of  condition  there  in- 
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volved  was  one  which  would  limit  the  seating  capacity  of 
the  bus  service  that  the  applicant  proposed  to  institute. 
That  decision  has  been  appealed  to  the  Supreme  Court  and 
probably  will  be  decided  during  the  fall  term. 

Chairman  Pogue :  Do  you  have  the  citation  ? 

Mr.  Wanner:  Yes,  sir.  That  case  is  Crescent  Express 
Lines,  Inc.,  vs.  the  United  States,  49  Federal  Supplement 
92,  decided  March  6,  1942.  Certiorari  has  been  granted  by 
the  Supreme  Court. 

It  may  be  that  prior  to  granting  the  temporary 
6325  certificate,  if  the  Board  should  so  desire,  it  would  be 
necessary  to  have  a  further  hearing  on  Essair ’s  ap¬ 
plication,  although  that  is  undesirable  in  view  of  the  length 
of  time  that  has  already  elapsed,  nevertheless  it  may  be 
necessary  in  order  to  consider  the  type  of  limitation  that 
wotrld  he  necessary. 

In  addition,  I  would  urge  that  some  showing  should  be 
made  by  the  applicant  with  respect  to  financing,  because 
the  original  record  shows  that  the  commitment  of  Mr. 
Thompson,  I  believe  was  his  name,  was  made  some  years 
ago  and  was  conditioned  very  definitely  on  the  continua¬ 
tion  of  financial  conditions  at  that  time.  Unquestionably 
those  financial  conditions  have  changed  materially  since  the 
war.  That  question  of  financing  would  likewise  be  import¬ 
ant  on  the  question  of  citizenship  concerning  which  Mr. 
Drinkwater  spoke. 

Now,  on  the  question  of  equipment,  and  specifically  with 
reference  to  the  letter  which  the  Assistant  General  Counsel 
wrote  to  Colonel  McGuire  and  which  he  referred  to  in  his 
argument :  he  referred  to  the  fact  that  Essair  could  not  ob¬ 
tain  equipment  without  the  help  of  the  Board,  and  he  was, 
therefore,  at  a  loss  to  understand  the  meaning  of  the  letter. 

Now,  I  can  see  why  he  is  at  that  loss.  It  was  because  we 
apparently  wrote  the  letter  on  a  false  assumption.  We 
thought  that  Essair  wanted  to  be  a  feeder  service  and  not 
another  Continental  Airlines.  We  thought,  therefore,  that 
they  were  not  trying  to  obtain  Lockheed  Lodestars  which, 
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of  course,  would  be  extremely  difficult  to  obtain  at 

6326  that  time. 

As  a  matter  of  fact,  I  have  difficulty  in  understand¬ 
ing  his  position  on  the  letter  because  after  saying  title 
above,  if  I  understand  him  correctly,  he  then  went  on  to 
say  that  he  thought  he  could  get  small  equipment  of  t)ie 
type  needed  for  this  route.  It  was  precisely  that  that  tjie 
letter  was  referring  to,  and  it  was  precisely  that  that  it  w^s 
desirous  to  have  some  presentation  of  evidence  or  commit¬ 
ment  from  Essair,  and  which  they  have  apparently  be^n 
unable  to  furnish. 

One  other  statement  made  by  Colonel  McGuire,  I  find 
somewhat  difficult  to  understand,  and  that  is  his  statement 
that  other  applications  were  being  decided  during  this  long 
interval  which  elapsed  between  the  hearing  and  the  de¬ 
cision  by  the  Board  in  May  of  1943,  while  the  Essair  appli¬ 
cation  remained  quiescent.  It  is  true  that  applications  were 
decided  which  had  been  heard  prior  to  Essair ’s  hearing, 
but  the  application  of  Essair,  in  fact  this  entire  Texas  pro¬ 
ceeding  was,  as  I  understand  it,  handled  in  exactly  the  same 
fashion  as  other  hearings  before  the  Board.  No  decisions 
were  issued  and  no  consideration  was  given  to  cases  after 
Pearl  Harbor  until  the  Spring  of  this  year  when  such  ap¬ 
plications  were  again  taken  up  for  consideration*  and  I  arh 
unable  to  discover  any  way  in  which  the  Texas  case  differs 
from  other  cases  in  that  respect. 

That  is  all. 

Mr.  Lee:  Under  the  present  law,  how  would  a  certificate 
to  a  feeder  line  differ  from  a  certificate  to  any  other 

6327  line? 

Mr.  Wanner:  Well,  there  are  many  types  of  limi¬ 
tations  which  might  be  considered  and  imposed.  One  would 
be  a  condition  that  not  more  than  so  many  passengers  per 
airplane  should  be  carried;  another  might  limit  the  operat¬ 
ing  cost  of  the  aircraft  or  the  amount  of  mail  pay  or  the 
distance  between  stops. 

Mr.  Lee:  Why  should  the  Board  substitute  in  such  ^ 
manner  its  judgment  for  management  of  a  line  simply  be^ 
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cause  it  was  maybe  a  degree  smaller,  or  served  small 
towns? 

Mr.  Wanner:  That  would  be  a  difficulty  problem  to  de¬ 
termine  where  to  give  management  free  play  and  where  to 
regulate.  The  primary  purpose  of  the  regulation  would  be 
to  confine  the  carrier  to  the  type  of  service  which  it  in¬ 
tended  to  serve,  said  it  would  serve,  and  proved  to  this 
Board  in  a  convenience  and  necessity  case  that  it  desired 
to  serve.  If  the  carrier  wanted  to  render  a  different  type 
of  service,  then,  it  can  very  easily  come  in  here  and  show 
that  that  service  is  needed  and  that  a  particular  limitation 
should  be  removed  or  eliminated  from  its  certificate. 

Mr.  Lee :  But  the  Board  grants  certificates  to  other  lines 
that  vary  all  the  way  from  serving  New  York  and  Chicago 
to  serving  cities  out  west  with  much  less  population  and 
much  less  traffic,  and  the  Board  hasn’t  imposed  any  such 
limitations  on  any  of  those,  and  they  differ  about  as  widely 
as  you  could  imagine. 

Mr.  Wanner:  Well,  I  think  one  answer  to  that  is  that 
those  carriers  have  not  come  before  the  Board  on  the 
6328  assumption,  or  basing  their  case  on  the  fact,  that 
what  was  needed  and  desired  was  a  small  local  feeder 
service,  using  small  equipment  and  serving  small  cities. 

Also  we  have  heretofore  not  had  the  competitive  situation 
that  we  will  in  the  future,  where  we  will  have  large  carriers 
rendering  the  through  service  and  the  small  feeder  type 
carrier  operating  either  loop  service  of  the  kind  described 
by  Mr.  Drinkwater  or  a  similar  feeder  service  designed  to 
confine  the  carrier  to  that  type  of  service. 

'Mr.  Lee:  It  is  possible  that  a  DC3  might  pay  where  a 
Lodestar  might  not  ? 

Mr.  Wanner :  That  is  possible. 

Mr.  Lee:  Even  on  a  small  line? 

Mr.  Wanner:  It  is  possible  that  the  size  of  the  equip¬ 
ment  itself  would  attract  more  passengers  than  would  the 
smaller  equipment.  I  don’t  pretend  to  give  the  answer  to 
these  problems  now.  I  am  just  raising  the  problem  and  the 
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question.  They  are  the  problems  which  the  Board  must 
and  should  consider  in  its  feeder  service.  I  find  no  answer 
to  them  in  this  proceeding. 

Mr.  Lee:  Now,  either  Essair  is  a  feeder  line  or  it  is  a 
regular  line  by  its  nature.  Now,  Essair  applies  as  a  feeder 
line.  If,  in  the  judgment  of  the  Board,  the  Board  deciles 
it  is  not  a  feeder  line,  then,  should  the  Board  consider  its 
application  regardless  of  what  it  indicated  in  its  applica¬ 
tion  that  it  would  use  for  equipment? 

Mr.  Wanner:  Well,  yes,  I  think  it  should.  That 
6329  is,  the  characterization  “ feeder”,  I  suppose,  holds 
no  special  significance.  If  the  Board  feels  that  an¬ 
other  Continental  Airlines — I  mean  a  carrier  similar  to 
Continental  or  Inland  and  some  of  our  other  carriers — is 
needed  on  the  route  for  which  Essair  applies,  that  therd  is 
convenience  and  necessity  for  such  a  route,  then  certainly 
that  type  of  certificate  should  be  granted.  I  do  not  under¬ 
stand  that  Essair ’s  claim  is  based  on  that  nor  do  I  think 
that  that  type  of  case  is  shown  by  Essair  or  the  other 
applicants. 

Chairman  Pogue :  Thank  you,  Mr.  Wanner. 

Colonel,  so  far  as  rebuttal  is  concerned,  the  usual  order 
is  in  reverse  order,  so  that  you  would  have  a  chance  to 
answer  last,  if  you  care  to  do  so.  Because  of  various  com¬ 
mitments,  we  are  to  recess  in  about  five  minutes  until  about 
2 :30,  but  in  the  meantime,  is  there  anything  Public  Counsel 
says  that  Continental  wants  to  rebut?  You  have  about  six 
minutes. 

Mr.  Drinkwater:  I  could  use  about  six  minutes  to  re¬ 
emphasize  one  point. 

Chairman  Pogue:  Proceed. 

Rebuttal  Argument  by  Mr.  Drinkwater 

Mr.  Drinkwater:  In  answer  to  the  question  that  Mr.  Lee 
raised,  in  my  opinion  there  is  absolutely  nothing  in  this 
record  nor  in  the  economics  of  the  pattern  of  air  transpor¬ 
tation  which  justifies  under  any  circumstances,  the  creation 
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of  a  new  secondary  airline  in  this  area  right  here  between 
Continental  and  Braniff,  I  think  it  is  unsound,  its  opera¬ 
tion  would  be  uneconomical,  its  chances  for  growth 

6330  would  be  hampered  at  the  outset  and  the  Board 
would  just  be  inviting  an  additional  headache. 

(Discussion  had  off  the  record.) 

Mr.  Drinkwater:  There  is  absolutely  no  possibility,  in 
my  judgment,  of  operating  an  airline  such  as  shown  on  this 
blue  line  through  here  wdth  any  hope  for  a  profitable  sound 
operation  in  the  future  even  approaching  self-sufficiency 
which,  after  all,  is  the  goal  of  every  airline  in  the  country 
today,  and  I  think  it  is  the  goal  of  the  board  in  setting  up 
this  pattern. 

Chairman  Pogue:  We  will  recess  until  2:30,  when  we 
will  conclude  the  other  rebuttal. 

(Whereupon,  at  12:40  o’clock  p.  m.,  a  recess  was  taken, 
to  feconvene  at  2 :30  o’clock  p.  m.,  of  the  same  day.) 

6331  Afternoon  Session 

2 :30  p.  m. 

Chairman  Pogue :  Mr.  Whiteford. 

Bebuttal  Argument  of  B.  J.  Whiteford 

Mr.  Whiteford:  There  being  such  a  unanimity  of  opinion 
since  Mr.  McQuire  spoke,  there  is  very  little  that  I  have  to 
say  by  way  of  rebuttal  except  that  I  wish  to  call  Mr.  Wan¬ 
ner ’s  attention  to  a  discrepancy  between  his  figures  and 
ours  with  respect  to  the  number  of  passengers  that  flew, 
according  to  the  September,  1940,  survey,  from  Houston  to 
San  Antonio.  I  had  550.  Mr.  Wanner  indicated  300.  I 
think  the  difference  is  due  to  the  fact  that  they  did  not  in¬ 
clude  Eastern’s  passengers.  Eastern  was  flying  at  that 
time.  Not  that  it  makes  a  great  deal  of  difference  because 
if  one  figure  is  indicative,  perhaps  the  other  is  just  a  little 
more. 

Senator  Lee’s  question  of  Mr.  Wanner  brings  to  my  mind 
another  consideration  that  I  think  is  important  for  us  all  to 
realize  in  determining  the  kind  of  service  that  the  com- 
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munities  under  consideration,  these  smaller  communities, 
may  have. 

Mr.  Drinkwater  indicated,  as  we  all  think,  that  this  is  npt 
a  feeder  proposal:  it  is  a  secondary  or  a  tertiary  airlinb. 
Of  course,  it  is  true  that  those  communities  are  going  to 
have  to  be  served ;  but  it  they  are  going  to  be  served  by  tl  e 
type  of  equipment  that  would  seem  to  be  used  in  a  feeder 
service,  there  certainly  must  be  a  lot  of  changes  in  the  safett 
regulations  and  the  economic  regulations,  because 

6332  you  can’t  operate  a  little  plane  like  this  with  six  seats 
with  two  pilots,  and  talk  about  having  profitable 

operation,  and  Senator  Lee’s  question  prompted  thi^ 
thought  in  my  mind  that  I  think  is  going  to  have  some  con¬ 
siderable  influence  upon  the  kind  of  service  that  thes£ 
smaller  towns  will  have. 

I  was  just  thinking  that  by  December  of  this  year — 
think  I  am  right  in  the  month — the  DC3  planes  that  ar^ 
owned  by  Braniff  will  be  entirely  depreciated  so  far  as  ouj 
books  are  concerned.  I  imagine  that  somewhere  near  tha^; 
date  the  same  is  approximately  true  of  Continental.  It  i^ 
going  to  be  true  of  a  lot  of  airlines. 

Now,  these  towns  that  are  proposed  to  be  served  have, 
as  I  have  said  before,  Army  fields  there — wonderful  air¬ 
ports.  The  great  expense  in  serving  the  smaller  communi¬ 
ties — one  of  the  sure  enough  great  expenses — and  the  one! 
that  hits  the  hardest  in  comparison  between  the  smaller 
plane  and  the  larger  is  depreciation,  and  if  these  planes 
that  we  have  shall  have  been  rather  fully  depreciated — 
and,  of  course,  the  longer  lines  will  have  to  have  newer  and 
better  equipment  that  will  be  available,  why  shouldn’t  these 
smaller  towns  have  the  benefit  of  service  in  these  planes 
that  Mr.  McGuire  thinks  are  so  luxurious,  when  they  can 
have  it  with  a  greater  degree  of  safety  and  not  very  much 
more  expense  than  his  lesser  planes  that  must  be  depreci¬ 
ated.  They  will  certainly  have  it  with  a  great  deal  more 
comfort  to  the  passenger  and  a  great  deal  more 

6333  safety,  because  the  larger  that  plane  is,  the  DC3 
plane  has  had  a  perfectly  remarkable  history  and  I 
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think  people  will  be  more  readily  induced  to  ride  in  them 
than  they  would  in  the  smaller  plane,  so  it  occurs  to  me  that 
that  is  an  element  that  we  have  got  to  think  about  as  we 
consider  what  might  be  considered  secondary  routes. 

i  The  cost  of  them  is  going  to  be  less  from  a  purely  operat¬ 
ing  standpoint  to  the  companies  that  already  have  planes 
that  have  practically  been  completely  paid  for  and  depreci¬ 
ated  out,  and  that  has  got  to  be  an  element  of  comparison, 
which  company  is  going  to  be  able  to  give  the  most  service 
for  the  same  number  of  dollars.  That  too,  along  with  all 
of  the  other  questions  that  the  Board  has  put  before  the 
airlines  and  the  industry  for  consideration,  will  he  one  ele¬ 
ment  when  the  time  comes  to  determine  what  ought  to  be 
done  with  a  truly  feeder  line  service,  which  we  certainly 
don’t  regard  this  to  be. 

Rebuttal  Argument  of  Mr.  0.  £.  McGuire 

!  Mr.  McGuire:  I  think  it  was  Shakespeare  that  said  a 
rose  by  any  other  name  swells  as  sweet. 

The  Board  apparently  thought  that  this  was  a  feeder  line 
service  because  it  deferred  decision  on  it  concerning  a  wait¬ 
ing  investigation.  We  have  looked  upon  ourselves  as  a 
feeder  line  service,  but  may  be  we  are  a  kind  of  tertiary 
line,  as  they  suggest,  but  what  difference  does  it  make? 
i  We  propose  with  these  small  economical  planes  to  pick 
up  the  passengers  at  the  various  stops  we  have 
6334  named  in  our  application  and  carry  them,  if  they 
wanted  to  go  there,  to  the  various  junctions,  one  at 
Amarillo,  and  turn  them  over  to  lines  going  east  and  west 
there  and  take  their  passengers,  or  take  them  to  Abilene 
and  turn  them  over  there,  and  pick  up  passengers  there, 
take  them  to  Austin,  take  them  to  Houston — purely  a 
pickup  feeder  line  service,  feeding  the  passengers  to  these 
major  airlines  at  these  places,  picking  up  their  passengers, 
picking  up  passengers  at  the  smaller  towns  where  these 
larger  planes  could  not  land. 
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Now,  if  it  be  true,  as  Mr.  Whiteford  suggests,  that  theije 
will  be  DC  airplanes  entirely  depreciated  out  by  the  first 
of  December,  then,  they  ought  to  be  available  for  our  pur¬ 
chase  at  a  very  small  amount  of  money  if  we  want  to  u^e 
those  and  find  that  they  are  suitable  for  our  service,  anil 
that  the  cost  of  operating  them  would  not  be  prohibitive. 
Certainly  having  charged  them  off  in  their  income  tax  re¬ 
turns,  they  would  have  to  pay  a  considerable  price  on  the 
money  they  received  from  us  in  the  event  they  attempted 
to  take  that  money  as  income. 

Now,  I  would  like  to  clear  up  that  the  original  applica^ 
tion  specified  Garden  City  and  Albuquerque  as  the  terminal 


points  on  the  west  or  northwest,  but  in  the  amended  applii 
cation  those  terminal  points  were  omitted  and  we  are  onty 
asking  for  the  line  from  Amarillo  to  Houston. 

Now,  it  seems  to  me  that  the  sole  and  only  issue  before 
this  Board  is  not  whether  the  granting  of  the  certificate  of 
convenience  and  necessity  would  operate  in  favor 
6535  or  against  Continental  and  Braniff  but  whether] 
Essair,  as  a  matter  of  legal  right  under  the  terms  of 
the  law  and  the  record  that  it  has  made,  has  complied  with 
the  standards  set  up  in  the  law.  Now,  we  cannot — and  the 
law  never  contemplated  that  applications  such  as  this 
should  be  suspended  indefinitely  pending  the  happening  of 
this  or  that  or  some  other  contingency  as  mentioned  by 
brethren  in  the  opposition.  We  have  made  our  record,  we 
think  it  satisfies  the  law,  we  think  we  have  shown  qualifica¬ 
tions,  and  so  far  as  finances  are  concerned,  I  am  afraid  that! 
Mr.  Whiteford  is  so  skeptical  that  if  we  brought  in  a  cer¬ 
tified  check  for  $400,000  as  our  expenses,  money  to  start 
with,  he  would  raise  some  question  that  the  bank  might  fail 
before  the  check  was  cleared  through. 

They  have  also  raised  the  question,  something  about  the 
question  of  citizenship  of  the  stockholders.  We  consider 
that  more  as  an  attempt  to  draw  a  red  herring  across  the 
trail  for  the  simple  reason  that  both  of  these  companies 
are  stock  companies.  No  doubt  their  stock  is  traded  on 
either  over-the-counter  or  on  the  Stock  Exchange.  We 
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know  that  the  stock  of  Eastern  and  United  and  other  air¬ 
lines  is  bought  and  sold  on  the  Stock  Exchange.  We  also 
know  that  it  is  an  old  American  custom  to  finance  new  busi¬ 
nesses  with  the  sale  of  stock. 

Further,  the  vice  presidents  of  these  companies  advise  . 
me  that  it  is  very  possible,  in  fact,  very  probable,  that  all 
the  necessary  money  which  we  may  require  can  be 

6336  raised  right  in  Dallas,  Texas,  by  friends  and  busi¬ 
ness  associates,  clients  of  Major  Marshall  and  of  the 

vice  president,  but  however  that  may  be,  it  will  be  our  obli¬ 
gation  to  see  that  the  majority  of  the  stock  remains  in 
American  hands.  If  that  question  is  to  be  raised,  then,  it 
would  be  doubtful  whether  either  of  these  companies  should 
be  permitted  to  retain  their  certificates. 

Mr.  Drinkwater  says  that  there  are  161  towns  in  the  area 
to  be  served  by  Essair  having  a  population  of  5000  or  over, 
and  that  we  propose  to  stop  at  only  some  nine  of  them.  He, 
therefore,  reasons  that  Essair  is  attempting  to  render  sub¬ 
stantially  the  same  type  of  service  as  does  his  company  and 
that  we  are  not  a  feeder  line  organization  at  all. 

Well,  I  don’t  think  that  he  would  advise  the  Board — in 
fact,  we  know  that  Continental  is  not  serving  all  the  towns 
in  its  territory  of  over  5000  or  over,  and  neither  is  Braniff, 
however,  if  you  give  Essair  sufficient  time,  and  if  the  traffic 
is  there  in  these  other  towns  in  the  territory  which  we  have 
not  served,  we  will  find  the  means  of  getting  the  traffic  to 
our  lines  either  by  buses  or  by  short  lines  running  out  to 
those  cities. 

In  that  event,  we  will  expect  a  further  howl  from  Conti¬ 
nental  and  Braniff  against  running  a  transportation  line  * 
from  north  to  south  or  southeast  to  northwest  between  the 
lines  of  Continental  and  Braniff. 

It  is  true  that  to  some  extent  Essair  would  fly  between 
the  lines  of  these  two  companies,  but  they  also  fly 

6337  between  the  northeastern  and  southeastern  bound¬ 
aries  of  the  United  States.  As  a  matter  of  fact,  if 

our  line  is  between  what  their  two  lines  are  or  will  be  if 
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they  should  be  granted  here,  that  we  should  be  denied  and 
the  people  in  that  locality  should  be  denied  air  service ;  that 
is  an  argument  that  just  doesn’t  hold  water.  As  a  matter 
of  fact,  they  boasted  yesterday,  both  of  them,  and  I  think 
justly,  so  that  distances  in  the  west  are  very  long,  that  the  re 
are  very  few,  if  any,  north  and  south  railroads  there  in  that 
section  of  the  country  and  that  to  get  from  one  place  to  the 
other,  they  have  to  drive  long  distances. 

Now,  we  propose  by  this,  we  think,  economical  service  1;o 
bring  the  convenience  and  the  airline  close  to  the  homes  of 
these  people. 

We  do  not  mean  to  place  Braniff  or  Continental  or  both 
in  the  same  family  with  American,  Transcontinental,  or 
Western  Air,  but  the  fact  is  that  both  of  these  lines  are 
grandfather  lines,  that  they  operate  over  long  distances  i^i 
many  states  and  that  they  are  veritable  octopuses  as  com¬ 
pared  with  Essair,  or  even  as  Essair  hopes  to  be  after  thle 
application  is  granted.  They  are  monopolies  and  about 
that  we  do  not  complain.  We  merely  state  the  fact. 

In  the  face  of  that  fact,  we  insist  that  this  Texas  terri¬ 
tory  should  be  available  to  a  Texas  company  and  operated 
by  Texas  people.  If  it  does  not  do  the  business  as  the  Civil 
Aeronautics  thinks  it  should  be  done  and  as  prescribed  by 
lavr,  then  there  will  be  time  to  either  see  that  we  do 
6338  do  it  or  take  the  line  away  from  us,  and  the  Board,  so 
far  as  I  am  concerned,  may  have  that  right. 

Now,  Public  Counsel  suggested  further  delay,  a  further 
hearing.  Now,  why?  So  that  the  Board  may  consider  whal; 
limitations  to  state  in  the  certificate. 

Senator  Lee  very  properly  pointed  out  that  the  Act  con-i 
fers  no  jurisdiction  on  the  Board  to  state  limitations  iii 
their  certificate,  to  prescribe  standards  not  prescribed  in 
the  law.  It  s  certainly  a  novel  argument  that  even  if  an 
applicant  satisfies  the  standards  set  forth  in  the  law,  a  de¬ 
cision  should  nevertheless  be  deferred  until  maybe  Con¬ 
gress  changes  the  law.  That  Congress  will  not  change  the 
law,  or  it  will  be  a  long  and  difficult  procedure  is  evident! 
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from  the  feeling  in  the  Congress  as  shown  by  the  Senate 
Resolution  to  which  this  Board  replied  and  replied,  I  think, 
very  properly. 

Another  thing,  the  placing  of  such  a  limitation  in  the 
certificate  ■would  freeze  business.  It  would  freeze  its  size, 
scope,  and  would  prevent  growth  which  is  plainly  contrary 
to  the  intent  of  the  Act. 

If  w’e  find  that  the  business  develops  there,  other  com¬ 
munities  near  by  or  a  few  miles  away,  50  or  60  miles  away, 
shbuld  want  us  to  extend  a  line  there,  we  ought  to  be  able 
to  come  back  to  the  Board  and  get  approval  for  it  and  do  it. 
If  frozen  into  the  certificate,  then,  there  is  more  difficulty, 
particularly  with  the  underwriting  of  the  finances,  and  so 
forth. 

Public  Counsel  joined  in  the  suggestion  of  my  brethren 
Drinkwater  and  Whiteford,  that  equipment  is  not 
6339  available.  Now,  just  a  few  days  ago  Johnson  and 
Johnson  sold  an  airplane  which  it  grew  tired  of  using 
to  transport  other  people.  They  wanted  to  save  expenses 
and  let  other  people  pay  for  their  own  transportation.  We 
had  that  plane  spotted  for  us  on  this  line,  but  since  we  had 
no  certificate,  we  didn’t  feel  justified  in  putting  out  the 
mbnev  to  buy  it  or  even  if  we  bought  it  we  might  not  be 
able  to  keep  it. 

Right  now  we  know  of  another  case  where  a  company  is 
taking  delivery  of  a  Lodestar  and  will  soon  sell  its  present 
airplane.  If  we  had  a  certificate,  we  might  get  that  one. 

In  any  event,  we  have  been  officially  advised  by  one  of 
the  manufacturers  of  airplanes,  as  I  read  to  the  Board  this 
morning,  that  with  a  little  assistance  and  direction  from 
the  War  Department  and  this  Board,  we  can  secure  new 
equipment  for  this  operation. 

As  a  final  word,  something  has  been  said  about  the  route 
from  Houston  to  Austin,  and  thence  to  San  Antonio. 
Braniff  admitted  quite  frankly  they  gave  up  the  line  from 
San  Antonio  to  Houston.  It  now  wants  to  run  from  San 
Antonio  to  Austin  and  to  Houston.  Just  as  in  the  railroad 
transportation  where  expensive  freight  has  to  take  a  high 
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rate  to  help  carry  the  cheaper  freight,  here  we  have  a  situa¬ 
tion  where  probably  the  most  of  the  traffic  will  be  between 
Houston  and  Austin.  The  earnings  on  that  section  of  the 
line  would  help  bear  and  pay  the  expenses  over  the  balance 
of  the  line  where  the  earnings  might  be  very  small  or  very 
thin. 

6340  Of  course,  if  Braniff  should  be  allowed  by  tie 
Board  a  certificate  to  go  from  El  Paso  to  San  A:i- 

tonio  and  thence  to  Austin  and  Houston,  as  they  propose, 
we  hope  that  it  will  be  drawn  in  such  a  way  as  not  to  inter¬ 
fere  with  the  Essair  certificate  from  Amarillo  to  Houston, 
because  most  of  the  business  men  in  that  section  of  tlje 
country  do  business  either  at  Houston  or  Governmental 
business  with  the  State  Departments  in  Austin,  and  that 
portion  of  the  route  is  a  very  necessary  portion  for  up, 
though  under  proper  regulations,  we  see  no  reason  why 
they  can’t  be  both  in  use,  so  as  far  as  that  is  concerned,  vjc 
think  we  have  made  out  the  case.  We  think  we  comply  with 
the  law.  The  Board  has  never  raised  any  question  aboijt 
the  finances.  If  the  Board  ever  has  any  question  in  its  min^ 
about  it,  we  will  be  perfectly  willing  to  produce  to  thp 
Board  within  a  reasonable  period  after  the  certificate  ijs 
granted  a  showing  that  we  have  the  money  as  set  forth  iji 
the  application  that  we  would  get  for  this  service. 

In  conclusion,  I  wish  to  thank  the  Board  for  its  courtes^ 
and  kindness  in  this  matter,  and  I  am  sure  they  will  give  it 
verv  careful  consideration. 

Mr.  Warner:  I  understand,  Mr.  McGuire,  that  so  far  a ]s 
vou  can  foresee  at  the  moment,  the  Lockheed  12  would  still 
be  your  first  choice  for  equipment  if  it  were  available? 

Mr.  McGuire:  It  is  my  understanding  that  we  are  jus 
a  wee  bit  handicapped  right  there  at  the  moment — mjr 
understanding  is  they  really  want  to  start  with  a 

6341  smaller  plane,  but  if  they  can’t  get  that,  they  woulq 
start  with  that  Lodestar  12. 

Mr.  Warner :  The  Lodestar  is  the  18.  The  12  is  the  six| 
passenger  one? 
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!  Mr.  McGuire :  They  wanted  to  get  the  12-passenger  one. 

Mr.  Holt:  12  first  and  then  the  Electra  and  then  the 
Lodestar.  The  Lodestar  is  the  introduction. 

Mr.  McGuire :  In  other  words,  these  men  are  very  care¬ 
ful  business  men.  They  have  been  very  successful  and  they 
want  too  to  feel  a  way  and  make  this  pay.  They  are  going 
to  devote  their  attention  to  it  just  like  a  man  would  devote 
to  his  own  farm  or  plantation.  They  are  going  to  try  to 
make  it  pay  and  I  believe  that  they  ought  to  be  given  a 
chance  to  do  it. 

Mr.  Warner:  As  your  own  idea  of  the  ultimate  financial 
situation  of  such  a  line  after  a  suitable  period  of  develop¬ 
ment  being  indicated  in  the  record,  you  have  spoken  of  the 
possibility  of  getting  along  in  a  comparatively  early  stage 
of  development  with  a  mail  rate  of  25  cents  a  mile.  Is  there 
any  indication  of  any  hope  on  the  part  of  Essair’s  officials 
or  of  any  reason  for  a  hope  that  the  line  would  be  able  to 
become  more  nearly  self-sufficient  than  that? 

Mr.  McGuire:  Yes.  As  I  understand  it,  there  is  a  very 
definite  hope.  They  mean  to  go  out  and  to  try  to  develop 
business  in  that  section,  to  get  the  people  more  airminded, 
to  transport  freight  and  travel  on  the  airplanes,  and  try 
to  make  them  available  when  they  want  them.  And, 
6342  being  a  short  line,  having  intended — intending  to 
have  three  of  these  planes,  they  could  even  make 
special  trips  where  it  was  necessary  to  carry  legislators 
and  people  of  that  sort  down  to  Austin  or  to  hearings,  and 
try  to  make  the  money  to  do  it  with. 

Mr.  Warner:  I  think  it  has  been  suggested  in  some  of 
the  argument  today  that  a  dilemma  of  the  operation  of 
small  aircraft  in  the  airline  service  up  to  the  present  time 
has  been  that  the  operating  costs  conventionally  experienced 
were  more  than  the  possible  income  from  the  carriage  of 
passengers  and  express  at  conventional  rates  even  if  the 
load  factor  was  the  highest  that  seems  possible  to  hope  for 
under  commercial  conditions.  As  I  understand  it  from 
what  you  have  just  said,  the  hope  of  Essair  from  reduced 
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dependence  on  Government  support  lies  in  the  expectation 
of  an  increase  of  traffic  to  such  an  extent  as  would  make 
possible  the  use  of  larger  aircraft,  the  DC3  or  something 
like  it — 

Mr.  McGuire :  That  is  right. 

Mr.  Warner:  (Continuing) — rather  than  in  any  modifi-, 
cation  of  the  type  of  operations  that  would  substantially 
reduce  the  cost  of  operating  small  aircraft? 

Mr.  McGuire:  That  is  right. 

Mr.  Warner:  You  think  the  traffic  will  increase  enough 
so  that  you  can  use  the  large  machines? 

Mr.  McGuire:  In  the  opinion  of  the  officers  of  the  cot|i- 
panv,  and  the  men  who  know  that  territory  much  better 
than  I  do. 

Mr.  Warner:  You  spoke  this  morning  and  also  a 
6343  few  minutes  ago  in  rebuttal  of  monopoly.  I  think 
this  morning  you  used  the  word  in  rather  a  general 
sense  as  applying  to  the  airline  system  of  the  United  States 
as  a  whole,  and  ten  minutes  ago  specifically  with  reference 
to  Continental  and  Braniff  as  being  monopolies.  I  won¬ 
dered  if  you  would  enlarge  a  little  bit  further  on  your  owh 
view  of  the  meaning  of  that  word  as  used  in  the  Civil  Aero¬ 
nautics  Act  or  if  properly  applied  to  air  transportation. 
What  constitutes  a  monopoly?  What  has  to  be  done  ill 
order  that  there  may  not  be  a  monopoly  ? 

Mr.  McGuire:  That  question,  of  course,  has  been  to  the 
fore  quite  a  bit.  I  might  say  in  passing  that  when  I  was 
counsel  for  the  Comptroller  General  in  the  matter  of  thes 
extensions  of  these  air  mail  routes  under  the  old  law,  as 
to  whether  they  could  extend  these  routes  without  adver¬ 
tising  the  contracts  and  letting  them  to  the  lowest  bidder 
for  the  transportation  of  mail,  as  you  know,  was  the  situa  ¬ 
tion,  and  there  was  quite  a  bit  of  difference  of  opinion  there  , 
The  Postmaster  General  at  that  time  thought  that  he 
couldn’t  develop  a  real  transcontinental  or  United  States 
air  service  without  extending  these  lines  from  place  to 
place,  and  there  seemed  to  be  quite  a  bit  of  disagreementj 
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with  that  view.  But  it  was  finally — the  Comptroller  Gen¬ 
eral  finally  approved  it  and  permitted  the  extension  of  lines 
from  place  to  place,  and  then  that  gave  rise,  you  know,  to 
an  investigation  in  the  air  mail  pay,  with  respect  to  these 
extensions. 

It  would  seem  to  me  that  any  line  somewhat  on  the  order 
of  the  railroads,  if  any  line  were  permitted  to  mo- 

6344  nopolize  the  traffic  in  any  considerable  area  in  the 
transcontinental  or  north  and  south,  you  would  cer¬ 
tainly  have  a  monopoly  of  the  traffic  in  that  territory. 

Now,  limiting  it  to  a  state,  Braniff  mentioned  yesterday, 
and  I  believe  again  today,  certainly  yesterday,  that  it  had 
served  more  cities  in  Texas'  than  any  other  airline  in  Texas. 
Well,  certainly  if  that  be  true,  then,  it  has  a  monopoly,  or 
at  least  more  than  a  majority  of  the  cities  in  that  state. 
We  think  under  those  circumstances  that  certainly  a  local 
concern  ought  to  be  permitted  to  go  in  and  operate  a  lim¬ 
ited  service  such  as  we  have  proposed  for  Essair. 

I  don’t  know  whether  I  have  made  myself  clear,  but  this 
is  something  that  there  is  very  much  difference  of  opinion 
about. 

Mr.  Warner:  Then,  if  your  own  hopes  were  realized  in 
the  ultimate  disposition  of  this  proceeding,  you  would  ex¬ 
pect  to  have  a  monopoly  of  the  traffic  between  Austin  and 
Houston,  would  you  not;  is  that  the  kind  of  monopoly  you 
are  talking  about? 

Mr.  McGuire:  Well,  no,  because  if  we  could  carry  our 
own  passengers  that  originated  back  in  the  territory  to 
Houston,  pick  up  there  at  Austin  such  few  as  might  want 
to  go  down,  I  don’t  think  that  we  would  make  any  objec¬ 
tion  to  Braniff  carrying  passengers  between  those  cities, 
too,  and  vice  versa  coming  the  other  way. 

In  other  words,  we  cannot  look  at  this  question  purely 
fiLom  the  standpoint  of  a  particular  airline.  We  have  to 
look  at  it  from  the  standpoint  of  the  public  interest, 

6345  but  the  public  interest  is  also  served  by  allowing  a 
company  like  Braniff  a  certain  entry  into  principal 
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cities  where  traffic  originates,  going  to,  and  also  allowing 
Essair  the  same  right  and  privilege. 

Mr.  Warner:  So  that,  in  general,  you  would  say  tljat 
monopoly  exists  in  the  sense  in  which  you  have  used  tte 
term  wherever  there  is  only  one  carrier  that  is  operating 
between  a  particular  pair  of  points? 

Mr.  McGuire:  I  would  think  that  would  be  true,  gen¬ 
erally. 

Mr.  Warner:  Thank  you. 

Chairman  Pogue :  Thank  you  very  much.  That  will  con¬ 
clude  this  whole  argument. 

Mr.  Whiteford:  There  has  been  no  ruling  on  the  letter. 
We  object  to  it. 

Chairman  Pogue:  I  am  sorry.  What  are  your  objec¬ 
tions  ? 

Mr.  Whiteford:  There  is  nothing  in  the  letter  that  is 
appropriate  as  evidence  at  all.  It  is  a  brief,  a  debate,  or  a 
discussion,  or  a  historical  reference  of  some  kind.  It  has 
many  things  in  it.  It  is  a  letter  addressed  to  the  Chairman. 
I  don’t  think  it  has  a  thing  to  do  with  any  facts  in  this  case 
at  all,  and  it  ought  not  to  be  a  part  of  the  record.  We  have 
had  hundreds  of  them  and  none  of  them  have  ever  gone 
into  the  record  before  in  any  case  I  have  ever  seen. 

Chairman  Pogue:  Does  someone  else  have  anything  to 
say  about  it? 

Mr.  Drinkwater :  I  have  nothing  to  add,  Mr.  Chair- 
6346  man,  except  that  I  think  clearly  it  is  not  evidence. 

I  have  no  objection  to  having  It  accompany  the  rec¬ 
ord  in  the  correspondence  section,  or  let  somebody  file  it 
under  Rule  9  of  the  Rules  of  Practice,  or  something  of  thaf; 
kind.  I  have  no  objection  to  that,  but  I  don’t  think  it  ii 
proper  as  evidence. 

Mr.  McGuire:  If  the  Board  please,  the  letter  is  not  being 
offered  as  evidence  for  the  record.  It  is  being  offered  mor^ 
in  the  nature  of  trying  to  bring — there  has  been  so  muclj 
delay  on  these  cases — trying  to  bring  the  history  down  scf 
that  one  picking  up  the  letter — and  I  think  the  letter  is  fac- 
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tually  correct — could  bring  the  history  of  the  case  down 
from  where  it  started  up  to  the  present. 

Chairman  Pogue:  I  wondered,  Colonel  McGuire,  if  you 
understand  the  composition  of  the  various  folders  that  are 
involved  in  a  given  proceeding. 

Mr.  McGuire :  Oh,  yes. 

Chairman  Pogue:  In  a  technical  record,  of  course,  the 
thing  that  is  certified  on  appeal,  we  try  to  keep  it  confined 
to  evidence. 

Mr.  McGuire :  That  is  where  I  wanted  this  letter. 

Chairman  Pogue :  I  was  going  to  clarify  it.  Then,  there 
is  the  correspondence  file  which  isn’t  in  the  record  and 
wouldn ’t  deserve  going  up  on  appeal. 

Then,  in  addition,  there  is  the  third  category  of  memo¬ 
randa  or  similar  documents  on  briefs  or  anything  like  that 
that  any  person  desires  to  offer  which,  under  the  Act,  is 
received  in  a  special  category,  not  subject  to  certifi- 
6347  cation  on  appeal  but  in  connection  with  the  case. 

Were  you  objecting  to  it  entering  into  evidence? 

Mr.  Drinkwater:  Yes,  I  object,  Mr.  Examiner.  I  think 
it  is  improper  evidence,  and,  furthermore,  we  disagree  with 
a  lot  of  the  statements  made,  there  has  been  no  opportunity 
for  cross  examination,  it  doesn ’t  meet  any  one  of  a  number 
of  tests  which  proper  evidence  should  meet. 

Mr.  Warner:  If  it  comes  from  counsel  in  the  case,  isn’t 
it  a  supplemental  brief  rather  than  evidence?  I  supposed 
it  was  in  that  connection  that  it  was  being  offered. 

Mr.  McGuire:  That' is  right. 

Mr.  Drinkwater :  We  have  no  objection  to  that. 

Mr.  Wanner:  Possibly  we  can  satisfy  everyone’s  feel¬ 
ings  by  having  it  produced  in  the  oral  argument  in  the 
nature  of  argument,  copied  into  the  oral  argument  or  at 
least  incorporated  by  reference  into  it. 

Chairman  Pogue :  If  you  would  make  an  appropriate  re¬ 
quest  that  it  appear  as  an  extension  of  your  remarks  at  that 
point. 

Mr.  McGuire :  I  make  that  request. 
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Chairman  Pogue:  Any  objection  to  that? 

(No  response.) 

Chairman  Pogue :  All  right.  It  will  be  so  recorded. 

•  •••••••• 
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In  the  United  States  Court  of  Appeals  for  the  District 

of  Columbia 

No.  8722 

Braniff  Airways,  Incorporated,  A  Corporation, 

Petitioner , 

v. 


Civil  Aeronautics  Board,  Department  of  Commerce  Bu 
ing,  Washington,  D.  C.,  Respondent . 


Id- 


Petition  for  Review 


To  the  Honorable  Chief  Justice  and  Associate  Justifies 
of  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  the  petition  of  Braniff  Airways,  Incorporated, 
respectfully  represents : 

1.  That  it  is  a  corporation  organized  and  existing  uncle  r 
the  laws  of  the  State  of  Oklahoma,  and  is  an  air  carrier 
engaged  in  air  transportation  of  persons,  property  a^id 
mail  in  interstate  commerce  between  points  in  the  United 
States,  pursuant  to  certificates  of  public  convenience  and 
necessity  duly  issued  by  the  Civil  Aeronautics  Board,  au¬ 
thorizing  it  to  engage  in  such  transportation,  among  other 
points,  between  Chicago,  Illinois,  and  Dallas,  Texas,  be¬ 
tween  Denver,  Colorado,  and  Dallas,  via  Amarillo,  Wichita 
Falls  and  Fort  Worth,  Texas,  and  between  Fort  Worth  and 
Waco,  Austin,  Houston,  San  Antonio,  Corpus  Christi, 
Brownsville  and  Laredo,  Texas. 
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21  That  respondent,  Civil  Aeronautics  Board  (herein¬ 
after  called  the  Board),  is  the  duly  constituted  authority 
acting  under  and  by  virtue  of  the  Civil  Aeronautics 
A-2  Act  of  1938,  as  amended,  and  subject  to  the  executive 
orders,  Reorganization  Plan  No.  Ill,  Paragraph  7, 
etfective  June  30,  1940,  5  Fed.  Reg.  2109,  54  Stat.  1233; 
Reorganization  Plan  No.  IV,  Paragraph  7,  effective  June 
30,  1940,  5  Fed.  Reg.  2421,  54  Stat.  1235 ;  under  the  Reor¬ 
ganization  Act  of  1939,  in  the  regulation  of  transportation 
by  air  and  in  the  issuance  of  certificates  of  public  conven¬ 
ience  and  necessity  therefor. 

3.  This  petition  has  reference  to  a  certificate  of  public 
convenience  and  necessity  issued  by  the  Board  to  Essair, 
Inc.  (hereinafter  called  Essair),  a  Texas  corporation.  Es¬ 
sair  was  organized  on  January  19,  1939  and  thereafter,  on 
February  8,  1939,  commenced  intrastate  flying  operations 
over  a  route  entirely  within  the  State  of  Texas,  which  oper¬ 
ations  allegedly  were  not  subject  to  the  Civil  Aeronautics 
Act  of  1938,  as  amended.  Due  to  lack  of  patronage  opera¬ 
tions  were  discontinued  over  a  portion  of  the  route  in  the 
middle  of  April,  1939,  and  over  another  portion  in  the  early 
part  of  May,  1939.  In  July,  1939,  all  operations  were  sus¬ 
pended,  and  Essair  has  not  been  engaged  in  any  operations 
since  that  time. 

The  record  shows  that  capital  stock  was  issued  by  Essair 
in  the  amount  of  $1,000  and  that  a  sum  in  excess  of  $25,000 
was  contributed  by  stockholders.  At  the  hearing  on  Novem¬ 
ber  27,  1940,  the  president  of  Essair  testified  that  at  that 
time  it  had  no  cash,  no  assets,  and  no  employees,  and  its 
only  airplane  had  been  attached  in  a  court  proceeding.  He 
stated  that  its  liabilities  were  less  than  $1,000.  No  balance 
sheet  or  profit  and  loss  statement  reflecting  past  operations 
was  introduced  in  evidence. 

The  basis  of  Essair ’s  claim  to  financial  ability  to  conduct 
the  proposed  operations  was  a  letter  from  a  firm  of  dealers 
in  investment  securities,  dated  the  day  before  the  hearing, 
which  stated  that  if  a  permanent  certificate  of  public  con- 
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venienee  and  necessity  should  be  awarded  to  Essair,  the 
firm  would  “desire  to  enter  into  an  underwriting  agree¬ 
ment  for  the  financing’ *  of  Essair  unless  conditions  at  that 
time  in  their  judgment  rendered  “the  contemplated  public 
offering  impracticable  or  inadvisable.’ ’  The  financ- 
A-3  ing  plan  contemplated  the  issuance  of  stock  in  the 
amount  of  $200,000  to  $400,000  which  would  be  sold 
to  dealers  for  resale  to  the  public.  It  was  also  expected 
that  the  new  stock  would  be  of  such  a  nature  that  control 
of  the  company  wTould  remain  in  the  then  stockholders  and 
that  voting  stock  would  be  issued  for  the  prior  contribu¬ 
tions  of  such  stockholders  which  had  already  been  Ex¬ 
pended.  This  amount  would  be  charged  as  “developmental 
expenses.” 

4.  Heretofore,  on  February  28, 1939,  petitioner,  in  Docket 
No.  193,  filed  an  application  for  a  permanent  certificate  of 
public  convenience  and  necessity  to  engage  in  air  trans¬ 
portation,  among  other  points,  between  Amarillo  and  San 
Antonio,  Texas,  via  Lubbock,  Big  Spring  and  San  Angelo, 
Texas,  and  between  Lubbock  and  Houston,  via  Abilene  and 
Austin,  Texas;  and,  on  March  14,  1939,  Essair  filed  an 
application  in  Docket  No.  206  for  a  permanent  certificate 
of  public  convenience  and  necessity  to  engage  in  air  trans¬ 
portation  between  Garden  City,  Kansas,  and  Houston, 
Texas,  via  Amarillo,  Lubbock  and  Austin,  Texas,  or  via 
Abilene,  Texas,  or  via  Big  Spring  and  San  Angelo,  Texas. 
On  March  4,  1940,  Essair  filed  an  amendment  seeking  such 
authority  pendente  life ,  i.e.,  a  temporary  certificate  cover¬ 
ing  the  proposed  route  pending  disposition  of  its  applica¬ 
tion  for  a  permanent  certificate.  The  two  applications,  and 
a  number  of  others,  were  consolidated  for  hearing  undfer 
the  general  heading  of  Docket  No.  2-401-B-2,  Continental 
Air  Lines,  Inc.,  et  al.,  Additional  Air  Service  in  Texi^s. 
Hearings  were  held  November  14  to  December  4,  1940.  pn 
December  12,  1941,  action  on  this  and  other  pending  pro¬ 
ceedings  was  indefinitely  suspended  to  permit  maximum 
concentration  on  the  war  effort.  On  August  29,  1942,  tjie 
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Bohrd  announced  that  pending  proceedings  would  be  car¬ 
ried  to  decision  but  certificates  would  contain  a  proviso  that 
the  service  authorized  may  not  be  inaugurated  until  na¬ 
tional  defense  requirements  have  been  met.  In  its  decision, 
dated  May  10,  1943,  the  Board  found  that  the  air  transpor¬ 
tation  proposed  by  Braniff  between  Amarillo  and  San  An¬ 
tonio  and  between  Amarillo  and  Houston  was  not  required 
by  public  convenience  and  necessity  and  denied  its  appli¬ 
cation  but  concluded  that  decision  upon  the  application  of 
Essair  should  be  deferred. 

A-4  5.  Thereafter,  within  the  prescribed  period,  peti¬ 

tioner  and  other  parties  filed  petitions  for  rehearing, 
reargument  and  reconsideration  and  Essair  requested  that 
the  Board  issue  a  final  order  granting  or  denying  its  appli¬ 
cation.  By  orders,  dated  June  30,  1943,  and  August  7, 
1943,  the  Board  reopened  for  reargument  and  reconsidera¬ 
tion  that  part  of  its  order  and  opinion  which  denied  the 
application  of  Braniff  to  engage  in  air  transportation  be¬ 
tween  Austin  and  Houston  and  also  that  part  which  de¬ 
ferred  action  on  Essair  ’s  application.  The  Board  heard 
thte  parties  in  oral  argument  upon  the  facts  contained  in 
the  old  record,  without  further  hearing.  On  December  8, 
1943,  petitioner  was  served  with  the  Board’s  Supplemental 
Opinion  and  Order,  bearing  the  decision  date  of  November 
5,  1943.  In  this  opinion,  the  Board  found  that  Essair  was 
entitled  to  a  temporary  certificate  of  public  convenience  and 
necessity,  to  expire  on  December  31,  1946,  to  engage  in  air 
transportation  between  the  terminal  point  Houston,  Texas, 
the  intermediate  points  Austin,  San  Angelo,  Abilene  and 
Lubbock,  Texas,  and  the  terminal  point  Amarillo,  Texas. 
Although  the  Board  recognized  that  it  had  previously  found 
that  the  proposed  service  by  petitioner  was  not  required 
by  public  convenience  and  necessity,  in  its  supplemental 
opinion  it  found  that  the  temporary  certificate  should  be 
issued  to  Essair  ‘‘on  an  experimental  basis”  and  such  cer¬ 
tificate  bearing  the  date  of  November  5,  1943,  and  author¬ 
izing  immediate  service,  was  attached  to  the  supplemental 
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opinion.  Petitioner  is  informed  and  believes  that  no  oper¬ 
ations  have  been  instituted  under  the  authority  of  this  cer¬ 
tificate. 

6.  Thereafter,  on  January  7, 1944,  petitioner  filed  a  peti¬ 
tion  for  rehearing,  reargument  and  reconsideration  within 
the  time  provided  by  Section  285.8  of  the  Economic  Ref¬ 
lations  of  the  Board.  ( See  Exhibit  ‘  ‘  A ’  ’  hereto ) .  On  Feb¬ 
ruary  3,  1944,  petitioner  received  notice  (Exhibit  “B” 
hereto)  that  its  petition  had  been  denied.  As  soon  there¬ 
after  as  circumstances  would  permit,  this  petition  for  re¬ 
view  was  prepared. 

7.  As  an  applicant  to  which  similar  authority  has  been 
denied,  and  as  a  carrier  now  serving  Amarillo,  Austin, 
Houston  and  other  Texas  points  over  routes  from  which  a 

substantial  amount  of  traffic  will  be  diverted  if  Es- 
A-5  sair  should  institute  operations  under  its  certificate, 

petitioner  has  a  substantial  interest  in  the  orders 
complained  of.  Pan  American  Airways  Co.  v.  Civil  Aero¬ 
nautics  Board ,  121  F  (2d)  810;  Symons  Broadcasting  Co.  V- 
Federal  Radio  Commission,  62  App.  D.  C.  46,  47,  64  F  (2d) 
381;  National  Broadcasting  Co.  v.  Federal  Communications 
Commission,  76  U.  S.  App.  D.  C.  238,  240,  132  F  (2d)  545; 
affirmed  319  U.  S.  239,  87  L.  ed.  1374. 

8.  This  Court  has  jurisdiction  to  review  the  orders  and 
decision  of  the  Board  bearing  the  decision  date  of  Novem¬ 
ber  5,  1943,  and  the  order  denying  the  petition  for  rehear¬ 
ing,  reargument  and  reconsideration,  dated  February  2, 
1944,  under  the  Civil  Aeronautics  Act  of  June  23,  1938,  <L 
601  (52  Stat.  973)  U.  S.  C.,  Title  49,  Paragraph  401-681. 
The  section  dealing  with  judicial  review  ( Section  1006,  U.  S . 
C.  Title  49,  Paragraph  646)  is  quoted  in  full  in  Exhibit 
“C”  hereto.  Under  decisions  of  this  Court,  the  appeal 
period  was  suspended  until  the  petition  for  rehearing  wa:3 
denied.  Sagincuw  Broadcasting  Co.  v.  Federal  Communica¬ 
tions  Commission,  68  App.  D.  C.  282,  286,  287 ;  96  F  (2d| 
554;  Southland  Industries,  Inc.  v.  Federal  Communications 
Commission,  69  App.  D.  C.  82,  85,  99  F  (2d)  117, 120;  Black 
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River  Valley  Broadcasts  v.  McNinch,  69  D.  C.  311,  316, 101 
F  (2d)  235,  240. 

9.  Upon  review  of  the  proceedings  above  described,  peti¬ 
tioner  intends  to  rely  on  the  following  points : 

(a)  The  Board  erred  in  issuing  Essair  a  temporary  cer¬ 
tificate  of  public  convenience  and  necessity,  in  the  absence 
of  an  appropriate  application  for  such  certificate. 

(b)  The  Board  erred  in  issuing  Essair  a  temporary  cer¬ 
tificate  of  public  convenience  and  necessity,  without  the 
notice  and  hearing  required  by  Section  401  (c)  of  the  Civil 
Aeronautics  Act  of  1938. 

!  (c)  The  Board  erred  in  denying  Braniff’s  petition  for 
rehearing. 

1  (d)  The  testimony  of  Essair  was  given  on  November  27, 
1940,  and  does  not  reflect  present  conditions. 

A-6  (e)  The  Board  failed  to  make  appropriate  find¬ 

ings  supporting  the  issuance  of  a  temporary  certifi¬ 
cate  of  public  convenience  and  necessity  to  Essair,  particu¬ 
larly  in  view  of  its  finding  as  to  the  lack  of  public  conven¬ 
ience  and  necessity  with  respect  to  petitioner’s  application 
between  the  same  points. 

(f)  The  Board’s  findings  as  to  public  convenience  and 
necessity  are  inconsistent  and  lack  a  rational  basis. 

(g)  The  Board’s  opinion  does  not  disclose  sufficient  basic 
facts  to  support  its  barren  finding  that  “applicant  is  fit, 
willing  and  able  properly  to  perform”  the  designated  air 
transportation. 

(h)  There  was  no  substantial  evidence  that  Essair,  if 
financed  as  proposed,  would  be  a  citizen  of  the  United  States 
within  the  meaning  of  Section  1  (13)  at  the  time  operations 
would  be  instituted. 

!  (i)  The  record  contains  no  substantial  evidence  to  sup¬ 
port  the  issuance  to  Essair  of  a  temporary  certificate  of 
public  convenience  and  necessity  upon  the  suggested  “ex¬ 
perimental  basis.” 

!  (j)  The  Board  could  not  take  judicial  notice  of  evidence 
Submitted  in  Docket  No.  857  and  erred  in  relying  upon  evi- 
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dence  submitted  in  that  docket  or  disclosed  by  its  private 
studies,  not  of  record. 

(k;)  Thie  record  contains  no  substantial  evidence  that 
Essair  is  “fit,  willing  and  able  properly  to  perform’ ’  the 
designated  air  transportation  but,  on  the  contrary,  affirma¬ 
tively  show’s  its  lack  of  fitness  and  ability. 

(l)  The  certificate  issued  to  Essair  is  not  appropriate 
or  responsive  to  the  findings  as  to  the  experimental  basjis 
of  the  authority. 

(m)  The  issuance  of  the  temporary  certificate  to  Essa 
wras  not  supported  by  an  appropriate  application  or  by  ad 
quate  evidence  and  findings. 

(n)  The  Board  has  exceeded  its  authority  under  the 
statute  in  issuing  this  temporary  certificate  of  public  con¬ 
venience  and  necessity  upon  an  experimental  basis. 

A-7  Wherefore,  the  premises  considered,  petitioner 
respectfully  prays: 

1.  That  this  Honorable  Court  review  the  proceedings  and 
orders  set  forth  in  the  supplemental  opinion  of  the  Board, 
dated  November  5,  1943,  and  the  order  dated  February 
1944,  denying  Braniff ’s  petition  for  rehearing,  reargument 
and  reconsideration,  and  upon  such  review,  modify  and  set 
aside  the  orders  of  the  Board  to  the  extent  that  a  certifiL 
cate  of  public  convenience  and  necessity  was  issued  to  Es¬ 
sair. 

2.  And  for  such  other  and  further  relief  as  to  the  Couri 
may  seem  meet  and  proper. 

BRANIFF  AIRWAYS  INCORPORATED 
By  ROGER  J.  WHITEFORD 

PHILIP  S.  PEYSER 
815  Fifteenth  Street,  N.W., 
Washington  5,  D.  C., 

Attorneys  for  Braniff  Airways,  Incorpoarte 

WHITEFORD,  HART  &  CARMODY 
Of  Counsel 
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Service  of  a  copy  of  the  above  petition  received  and  ac¬ 
knowledged  : 

CIVIL  AERONAUTICS  BOARD 
By  . 

A-8  EXHIBIT  “A” 

Economic  Regulations  of  Civil  Aeronautics  Board 

Section  285.8 

Petition  for  Rehearing ,  Reargument ,  or  Reconsideration 

Any  party  may  petition  for  rehearing,  reargument  or  re¬ 
consideration  of  any  final  order  by  the  Board  in  a  proceed¬ 
ing,  or  for  further  hearing  before  decision  by  the  Board. 

The  matters  of  record  claimed  to  have  been  erroneously 
decided  must  be  specified,  and  the  alleged  errors,  and  the 
grounds  relied  upon  must  he  briefly  and  specifically  stated 
in  the  petition. 

i  If  a  final  order  of  the  Board  is  sought  to  be  vacated  or 
modified  by  reason  of  matters  which  have  arisen  since  the 
hearing,  or  of  a  consequence  which  would  result  from  a 
compliance  therewith,  or  both,  the  new  matter,  the  resulting 
consequence,  or  both,  which  are  relied  upon  by  the  peti¬ 
tioner  must  each  be  set  forth  in  the  petition.  Where  the 
petition  is  based  wholly  or  in  part  upon  new  matter,  the 
petition  must  contain  a  statement  that  the  petitioner,  with 
due  diligence,  could  not  have  known  or  discovered  the  new 
matter  prior  to  the  time  of  the  hearing. 

The  petition  must  set  forth  a  brief  statement  of  the  relief 
sought  by  the  petitioner. 

Such  petition  for  rehearing,  reargument,  or  recon¬ 
sideration  must  be  filed  within  thirty  days  after  service  of 
the  order  sought  to  be  vacated  or  modified.  After  the  ex¬ 
piration  of  said  thirty  days,  such  a  petition  may  be  filed 
only  by  leave  of  the  Board  granted  pursuant  to  formal  ap¬ 
plication  upon  a  showing  of  reasonable  grounds  for  failure 
to  file  the  petition  within  the  prescribed  thirty-day  period. 
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Any  such  petition  or  application  shall  be  served  by  the  peti¬ 
tioner  or  applicant  upon  all  parties  to  the  proceeding  or 
their  attorneys  of  record. 

No  petition  for  rehearing,  reargument,  or  reconsidera¬ 
tion  filed  in  accordance  with  this  section,  or  the  granting 
thereof,  shall  operate  as  a  stay  of  the  effective  date  of  the 
final  order  sought  to  be  modified  or  vacated  by  such  peti¬ 
tion,  unless  specifically  so  ordered  by  the  Board. 

Petitions  under  this  section  must  conform  to  the  require¬ 
ments  of  Section  285.3. 


A-9 


EXHIBIT  “B 
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Orders 

Serial  Number 


2668 


UNITED  STATES  OF  AMERICA 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board  at  its  office 


m 


Washington  D.  C.,  on  the  2nd  day  of  February,  1944. 


Docket  No.  2-401-B-2 
Docket  No.  2-401-B-3 
Docket  No.  193 
Docket  No.  199 
Docket  No.  206 
Docket  No.  390 
Docket  No.  504 
Docket  No.  508 
Docket  No.  509 
Docket  No.  906 


In  the  matter  of  the  applications  of 
CONTINENTAL  AIRLINES,  INC. 
BRANIFF  AIRWAYS,  INC. 

ESSAIR,  INC. 

TRANSCONTINENTAL  &  WESTERN  AIR, 


INC 


410 


for  certificates  of  public  convenience  and  necessity  under 
section  401  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended,  and  the  petitions  of  Fort  Stockton,  Tex.,  Alpine, 
Tex.,  and  Brownwood,  Tex. 

Order  Denying  Petition  for  Rehearing,  Reargument  and 

Reconsideration 

Braniff  Airways,  Inc.,  having  filed  a  petition  for  rehear¬ 
ing,  reargument  and  reconsideration  of  the  Board’s  Order 
and  Opinion,  Serial  Nos.  2574  and  2575,  dated  November  5, 
1943,  in  the  above-entitled  proceedings;  and 
The  Board,  upon  due  consideration  of  all  the  matters  set 
forth  in  said  petition,  finding  that  the  grounds  set  forth 
are  insufficient  to  justify  granting  the  relief  requested, 

It  Is  Ordered  That  the  petition  for  rehearing,  reargu¬ 
ment  and  reconsideration  be  and  it  is  denied  and  it  is  fur¬ 
ther  ordered  that  the  request  for  oral  argument  in  support 
of  the  petition  be  denied. 

Bv  the  Civil  Aeronautics  Board: 

!  /s/  FRED  A.  TOOMBS 

(Seal)  Secretary 

A-10 

EXHIBIT  “C” 

Judicial  Review 

Section  1006  (U.  S.  C.,  Title  49, — Paragraph  646)  (a) 
Any  order,  affirmative  or  negative,  issued  by  the  Author¬ 
ity  under  this  Act,  except  any  order  in  respect  of  any  for¬ 
eign  air  carrier  subject  to  the  approval  of  the  President  as 
provided  in  Section  801  of  this  Act,  shall  be  subject  to  re¬ 
view  by  the  circuit  courts  of  appeals  of  the  United  States 
or  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  upon  petition,  filed  within  sixty  days  after  the 
entry  of  such  order,  by  any  person  disclosing  a  substantial 
interest  in  such  order.  After  the  expiration  of  said  sixty 
days  a  petition  may  be  filed  only  by  leave  of  court  upon  a 
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showing  of  reasonable  grounds  for  failure  to  file  the  peti¬ 
tion  theretofore. 

(b)  A  petition  under  this  section  shall  be  filed  in  the 
court  for  the  circuit  wherein  the  petitioner  resides  or  has 
his  principal  place  of  business  or  in  the  United  States  C<|>urt 
of  Appeals  for  the  District  of  Columbia. 


(c)  A  copy  of  the  petition  shall,  upon  filing,  be  forth¬ 
with  transmitted  to  the  Authority  by  the  clerk  of  the  court ; 
and  the  Authority  shall  thereupon  certify  and  file  in  the 
court  a  transcript  of  the  record  if  any,  upon  which  the  or  der 
complained  of  was  entered. 

(d)  Upon  transmittal  of  the  petition  to  the  Authority, 

the  court  shall  have  exclusive  jurisdiction  to  affirm,  modify, 
or  set  aside  the  order  complained  of  in  whole  or  in  part,  ;ind 
if  need  be,  to  order  further  proceedings  by  the  Authority. 
Upon  good  cause  shown,  interlocutory  relief  may  be  grafted 
by  stay  of  the  order  or  by  such  mandatory  or  other  refief 
as  may  be  appropriate:  Provided,  That  no  interlocutory 
relief  may  be  granted  except  upon  at  least  five  days’  notice 
to  the  Authority.  | 

(e)  The  findings  of  fact  by  the  Authority,  if  supported 
by  substantial  evidence,  shall  be  conclusive.  No  objection 
to  an  order  of  the  Authority  shall  be  considered  by  the  court 
unless  such  objection  shall  have  been  urged  before  the  Au¬ 
thority  or,  if  it  was  not  so  urged,  unless  there  were  reason- 
grounds  for  failure  to  do  so. 

(f)  The  judgment  and  decree  of  the  court  affirming, 
modifying,  or  setting  aside  any  such  order  of  the  Authority 
shall  be  subject  only  to  review  by  the  Supreme  Court  of 
the  United  States  upon  certification  or  certiorari  as  pro¬ 


vided  in  Sections  239  and  240  of  the  Judicial  Code.  (i.e.  U. 
S.  C.,  Title  28,  Paragraphs  346  and  347) 

Act  of  June  23, 1938,  c.  601,  Paragraph  1006,  52  Stat.  1024. 
Note :  Board  is  substituted  for  Authority  by  Reorganisa¬ 
tion  Plan  No.  IV,  Paragraph  7,  effective  June  30,  1940,  5 
Fed.  Reg.  2421,  54  Stat.  1235. 

•  #  *  #  •  •  •  •  •  I  • 
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A-ll  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Filed  July  7  1944 

Stipulation 

It  is  hereby  agreed  and  stipulated  by  and  between  coun¬ 
sel  for  Braniff  Airways,  Inc.,  Petitioner,  and  counsel  for 
the  Civil  Aeronautics  Board,  Respondent,  parties  in  the 
above-entitled  action,  as  follows : 

1.  That  the  findings  of  fact  appearing  on  pages  5869 
through  5922,  page  5926  (line  8  through  line  24  only),  pages 
5927  through  5929,  page  5930  (the  last  word  in  line  8,  line  9 
through  line  12,  and  line  19  through  the  first  word  on  page 
5931,  only),  of  the  transcript  of  record  on  appeal,  being 
pages  of  the  opinion  of  the  Civil  Aeronautics  Board,  desig¬ 
nated  as  Serial  No.  2265,  and  dated  May  10,  1943,  are  sup¬ 
ported  by  substantial  evidence ; 

2.  That  for  the  purposes  of  this  proceeding  only,  the 
findings  of  fact  appearing  on  pages  6195  through  6203  line 
20  of  the  transcript  of  record  on  appeal,  being  pages  of  the 
opinion  of  the  Civil  Aeronautics  Board,  designated  as 
Serial  No.  2574-2575,  and  dated  November  5, 1943,  are  to  he 
regarded  by  counsel  for  both  parties  as  supported  by  sub¬ 
stantial  evidence ; 

3.  That  the  findings  of  fact  appearing  on  page  6194,  page 

6208,  and  page  6209  (line  1  through  5  only)  of  the 
A42  transcript  of  record  on  appeal,  being  pages  of  the 
opinion  of  the  Civil  Aeronautics  Board,  designated 
as  Serial  No.  2574-2575,  and  dated  November  5,  1943,  are 
supported  by  substantial  evidence. 

I  PHILIP  S.  PEYER 

Counsel  for  Petitioner 

GEORGE  C.  NEAL 
Counsel  for  Respondent 

EDWARD  DUMBAULD 
Counsel  for  Respondent 


Dated  July  7, 1944 
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A  corporation,  Petitioner, 
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CIVIL  AERONAUTICS  BOARD,  Respondent 

ESSAIR,  INC.,  INTER VRNOH 
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Roger  J.  Whiteford, 

Philip  S.  Peyser, 

815  Fifteenth  Street,  Northwest, 
Washinjg^on  5,  D.  C., 

Attorneys  for  Petitioner. 

Whiteford,  Hart  &  Carmody,  r.,^. 

Of  Counsel . 
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IN  THE 


United  States  Court  of  Appeals 

District  of  Columbia. 


No.  8722. 


BRANIFF  AIRWAYS,  INCORPORATED, 

A  corporation,  Petitioner, 

v. 

CIVIL  AERONAUTICS  BOARD,  Respondent. 


On  Petition  for  Review  of  Orders  of  Civil 
Aeronautics  Board. 


REPLY  BRIEF  OF  PETITIONER. 


GENERAL  STATEMENT. 

Under  Rule  17  (e)  (2)  of  this  Court,  Respondent  is  re¬ 
quired  to  make  a  counter-statement  of  the  case  “to  correct 
any  inaccuracy  or  omission  in  the  statement  of  the  other 
side.”  Respondent  has  failed  to  make  such  a  counter-state¬ 
ment  and  presumably  the  facts  as  stated  in  Petitioner’s 
brief  are  to  be  taken  as  correct.  Yet,  in  its  argument,  Re- 
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spondent  has  continually  used  as  a  basis  a  distorted  and 
discolored  picture  of  the  facts  as  indicated  in  the  record 
and  Petitioner’s  statement.  For  instance,1  on  page  13  of 
Respondent’s  brief,  the  following  statement  appears:  “The 
record  shows  that  at  the  time  of  the  hearing  the  same 
organization  was  in  existence,  with  exception  of  the  operat¬ 
ing  personnel.”  It  is  noteworthy  that  Counsel  have  failed 
to  point  out  at  what  place  in  the  record  these  facts  appear. 
Actually  this  is  a  glaring  misstatement  of  fact.  The  cor¬ 
poration  was  without  employees,  without  assets,  and  with¬ 
out  equipment  of  any  kind,  and  it  had  ceased  to  function 
as  such  (App.  109-114). 

Another  cause  of  confusion  is  that  the  argument  of  Re¬ 
spondent  is  not  based  on  the  record.  For  instance,  in  foot¬ 
note  7  on  page  32  the  following  italicized  statement 
appears: 

“The  certificate  as  issued  conforms  to  the  proof  be¬ 
cause  the  proof  shows  that  the  proposed  service  is  new, 
untried,  and  of  debatable  permanent  value,  and  not 
because  of  a  temporary  need  for  service.” 

The  Act  requires  that  the  certificate  be  issued  “for  such 
liniited  periods  as  may  be  required  by  the  public  conven¬ 
ience  and  necessity.”  Respondent’s  argument  is  that  there 
is  no  necessity  for  evidence  showing  that  public  conven¬ 
ience  and  necessity  will  be  satisfied  by  a  certificate  of  lim¬ 
ited  duration.  In  the  same  w^ay,  Respondent  has  contin¬ 
ually  described  the  certificate  as  an  experimental  one  (e.g. 
p.  31).  Respondent  does  not  refer  to  the  slightest  scintilla 
of  evidence  with  respect  to  an  operation  of  that  character. 

We  shall  make  no  attempt  in  this  reply  brief  to  point  out 
every  inconsistency  in  Respondent’s  contentions  and  argu- 

1  On  page  17  of  the  brief,  a  quotation  is  made  from  the  May  opinion  ap¬ 
parently  for  the  purpose  of  showing  that  the  Board  made  findings  concerning 
costs.  The  following  sentence,  omitted  from  the  quotation,  shows  that  the 
Board  refrained  from  making  any  findings  on  this  subject.  “Therefore,  for 
these  and  reasons  hereinbefore  set  forth  throughout  the  preceding  pages,  no 
further  discussion  will  be  devoted  to  the  evidence  pertaining  to  costs  of  op¬ 
erating  aircraft  over  the  proposed  route  or  of  air  navigation  facilities  which 
may  be  required.  ’  ’  (App.  235) 
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ment.  In  the  limited  time  and  space  available,  we  are  able 
to  make  only  brief  reference  to  the  more  outstanding 
points. 

1.  Lack  of  Adequate  Findings  Concerning  Financial 

Arrangements. 

'  I 

One  of  the  principal  difficulties  with  the  report  of  the 
Board  is  that  its  findings  are  clearly  inadequate.  It  las 
failed  to  give  “sufficient  explication  to  enable  the  parlies 
...  to  understand,  with  a  fair  degree  of  assurance”,  the 
basis  of  its  conclusions.  Eastern  Central  M.  Carriers  Asso. 
v.  United  States,  88  L.  Ed.  (Adv.  Ops.)  431,  440.  The  only 
reference  to  matters  of  finance  and  financial  abilitv  are  the 
words  “financial  arrangements”  in  the  paragraph  quoted 
on  page  23  of  Petitioner’s  brief.  The  word  “arrangement” 
usually  connotes  an  agreement  or  understanding  in  the 
nature  of  a  contract  but  usually  much  more  informal.  This 
reference  seems  to  describe  the  letter  from  Hill,  Thompson 
&.  Company.  Respondent’s  Counsel  apparently  concedes 
the  inadequacy  of  this  evidence  and  now  relies  upon  a  state¬ 
ment  made  with  reference  to  the  proposed  pendente  lite 
operation  (App.  107).  The  quotation  on  page  24  of  Re¬ 
spondent’s  brief  failed  to  include  the  last  sentence  of  that 
paragraph  as  follows:  “I  don’t  believe  that  for  the  rela¬ 
tively  short  period  of  time  that  Essair  would  operate  under 
the  temporary  certificate,  that  more  than  one  airplane  is 
necessary  or  advisable”  (App.  107).  The  above  quotation 
makes  it  clear  that  the  witness  was  referring  to  the  brief 
period  of  time  in  which  it  would  operate  under  pendente 
lite  authority  prior  to  receiving  permanent  authority. 

Certainly  the  above  testimony  should  be  considered  in 
the  light  of  the  testimony  given  by  this  witness  a  few  min¬ 
utes  earlier,  in  which  he  stated  that  from  $250,000  to 
$400,000  w^ould  be  necessary  to  finance  the  operation  (App. 
105, 106).  The  proposed  contribution  of  $10,000  w*as  clearly 
to  be  of  the  same  nature  as  the  previous  contribution  of 
$25,000  which  had  been  put  into  the  operation  and  had  been 


lost.  It  would  be  merely  a  shot  in  the  arm  in  an  effort  to 
bring  the  company  back  to  life  and  keep  it  going  until  the 
permanent  certificate  was  received.  The  suggestion  as  to 
borrowing  on  future  air  mail  pay  is  of  the  same  nature; 
moreover,  such  money  would  not  be  capital. 

We  believe  that  our  construction  of  the  words  “financial 
arrangements’ ’  as  referring  to  the  evidence  discussed  in 
our  original  brief  gives  the  meaning  intended  by  the  Board. 
Counsel  for  Respondent  would  give  these  words  a  different 
meaning.  We  submit  that  the  very  existence  of  a  bona  fide 
dispute  as  to  what  the  Board  intended,  shows  the  inade¬ 
quacy  of  the  Board’s  report  and  findings. 

2.  The  Alleged  Test  of  Fitness  and  Ability. 

On  page  11  of  Respondent’s  brief,  it  is  stated  that  the 
Board  has  determined  that  the  following  factors  are  de¬ 
terminative  as  to  applicant’s  fitness  and  ability:  “(a)  the 
existence  of  a  proper  organizational  basis  for  the  conduct 
of  air  transportation;  (b)  the  presence  of  a  plan  for  the 
conduct  of  the  service  made  by  personnel  shown  to  be  com¬ 
petent  in  such  matters;  and  (c)  the  availability  of  adequate 
financial  resources”,  citing  American  Export  Airlines,  Inc., 
New  York-Foynes  Service,  3  C.  A.  B.  294,298.  That  the 
situation  before  the  Board  in  that  application  was  substan¬ 
tially  different  from  the  present,  is  shown  by  the  following 
quotation  from  the  opinion,  which  also  shows  what  the 
Board  meant  by  adequate  financial  resources : 

“The  maintenance  and  operation  of  an  air  trans- 
i  portation  service,  whether  in  normal  times  or  under 
conditions  of  emergency,  demand  adequate  financial 
resources.  Export’s  executive  vice-president  and  di- 
i  rector  testified  that,  on  the  basis  of  cash  now  on  hand 
1  and  estimated  revenues,  expenses  and  capital  charges 
for  the  first  12-months’  operations,  the  additional  capi¬ 
tal  requirements  for  inauguration  of  the  proposed 
Fovnes  service  would  total  $1,240,400,  consisting  of 
real  property  and  equipment  $590,400;  inventories 
$150,000 ;  and  working  capital  $500,000.  Although  Ex- 
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port  does  not  at  present  have  the  funds  necessary 
meet  these  requirements  the  record  indicates  that 
parent  company,  American  Export  Lines,  Inc., 
willing  and  able  to  provide  the  necessary  financi 


backing. ’ ’ 


to  ' 
its 
is 
ial 


Respondent’s  Counsel  assert  on  page  25  that  the  im¬ 
mediate  availability  of  equipment  and  personnel  is  not  re¬ 
quired.  Yet  the  Board  in  its  brief  statement  with  respect 
to  fitness  and  ability,  referred  to  “personnel  at  the  time  of 
the  hearing”  (App.  291).  Furthermore,  the  quotation 
from  Delta  Air.,  et  al.,  Service  to  Atlanta  and  Birmingham, 
2  C.  A.  B.  447,488,  appearing  in  note  3  at  the  bottom  of  page 
31  of  brief  of  Petitioner,  shows  that  the  existence  of  per¬ 
sonnel  and  a  definite  plan  as  to  equipment  were  considered 
in  that  case  in  reaching  the  conclusion  that  applicant  w^s 
not  fit  and  able.  Seemingly  there  is  a  conflict  between  what 
the  Board  has  determined  to  be  a  factor  in  fitness  and  abil¬ 
ity  and  in  what  Counsel  for  Respondent  now  urge  this 
Court  to  regard  as  such  factors.  We  submit  that  the 
alleged  test  of  fitness  and  ability  embodied  in  Respondent ’s 
brief  is  much  too  narrow. 

The  Board  has  failed  to  find  that  either  at  the  time  of  the 
hearing  or  at  the  time  of  its  decision  there  was  in  existence 
“a  proper  organizational  basis  for  the  conduct  of  air  trans¬ 
portation”',  and  the  evidence  shows  to  the  contrary. 

On  page  20  of  Respondent’s  brief,  emphasis  is  placed 
upon  the  qualifications  of  Major  Marshall  as  competent  to 
conduct  this  operation.  There  is  no  finding  that  Major 
Marshall  will  be  available  to  conduct  this  experimental 
operation,  which  is  limited  in  time  for  approximately  two 
more  years  at  this  writing,  and  in  fact  the  statement  of  the 
Board  with  respect  to  personnel  is  limited  to  “personnel 
at  the  time  of  the  hearing”  (App.  291)  clearly  indicating 
that  the  Board  knew  that  he  was  not  then  available. 

With  respect  to  “the  availability  of  adequate  financial 
resources”,  the  Board  has  made  no  adequate  finding  that 
such  resources  are  available.  It  merelv  made  reference  :o 
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“evidence  submitted  in  regard  to  financial  arrangements.” 
The  evidence  shows  that  from  $250,000  to  $400,000  would  be 
needed  (App.  105,  106).  The  Board  has  made  no  findings 
as  to  where  this  money  would  come  from,  and  in  view  of 
the  concessions  in  Respondent’s  brief  with  respect  to  the 
letter  from  Hill,  Thompson  &  Company,  there  is  no  evi¬ 
dence  in  the  record  showing  the  possible  availability  of  this 
amount  of  capital. 

The  final  argument  on  page  23  amounts  in  substance  to 
a  claim  that  possession  of  a  certificate  of  public  convenience 
and  necessity  would  be  sufficient  to  finance  the  operation 
after  the  certificate  is  received.  When  analyzed,  this 
amounts  to  a  contention  that  no  proof  of  financial  ability 
is  necessary,  or  that  the  Board  by  its  own  act  of  granting  a 
certificate  can  confer  fitness  and  ability  upon  any  applicant. 
"What  meaning  then  is  given  to  the  statutory  requirement 
that  an  applicant  be  fit  and  able?  Under  the  test  set  forth 
in  Respondent’s  brief,  it  would  not  be  necessary  for  an 
applicant  to  have  money,  personnel,  equipment,  technical 
qualifications,  or  experience.  Such  a  test  is  no  test  at  all 
and  would  have  the  effect  of  nullifying  the  requirements  of 
the  statute.  The  responsibility  of  the  Government  under 
Section  406  (b)  should  require  a  higher,  not  a  lower,  stand¬ 
ard  of  financial  fitness  and  ability. 

i  *  3.  Section  6  of  the  Experimental  Air  Mail  Act. 

This  Section  is  quoted  in  full  on  page  16  of  Petitioner’s 
brief.  Respondent  quotes  from  Sections  1  and  2  of  that 
Act,  which  were  repealed  on  July  2,  1940,  and  urges  that 
by  reason  of  this  repeal,  the  experimental  authority  of  the 
Postmaster  General  has  been  taken  away.  But  Section  6 
still  remains  in  effect,  and  the  Postmaster  General  still  has 
the  authority  conferred  by  that  Section.  The  powers 
previously  given  the  Postmaster  General  in  Sections  1  and 
2  were  not  transferred  to  the  Civil  Aeronautics  Board, 
which  Congress  could  easily  have  done  if  such  was  its  in¬ 
tent.  The  jurisdiction  of  the  Board  under  Section  405(1) 


was  changed  only  to  the  extent  that  an  exception  as  to  what 
constitutes  4 ‘air  transportation”  was  eliminated.  There  is 
absolutely  no  basis  for  the  argument  of  Respondent  ;hat 
the  Act  of  July  2, 1940,  transferred  to  the  Board  the  author¬ 
ity  previously  vested  in  the  Postmaster  General.  The 
statutory  test  of  public  convenience  and  necessity  pre¬ 
viously  set  forth  in  the  Civil  Aeronautics  Act  of  1938  was 
not  changed  in  any  respect. 

4.  Alleged  Unique  Meaning  of  Public  Convenience  and 

Necessity. 

On  page  10  of  Respondent’s  brief  it  is  urged  that  the 
well-understood  concept  of  public  convenience  and  neces¬ 
sity  has  been  given  a  unique  character  under  the  Civil 
Aeronautics  Act.  This  argument,  based  on  Section  2  of 
that  Act,  is  set  forth  in  more  detail  on  pages  30  and  31  of 
Respondent’s  brief.  Section  2  is  called  “Declaration  of 
Policy.”  Emphasis  is  placed  upon  the  following  para¬ 
graphs  : 

“  (a)  the  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present 
and  future  needs  of  the  foreign  and  domestic  commerce 
of  the  United  States,  of  the  postal  service,  and  of  the 
national  defense;  .  .  .  (c)  the  promotion  of  adequate, 
economical  and  efficient  service  by  air  carriers  at  rea¬ 
sonable  charges  without  unjust  discriminations,  unclue 
preferences  or  advantages,  or  unfair  or  destructive 
competitive  practices.” 

It  is  urged  that  the  word  “develop”  places  the  duty  upon 
the  Board  to  authorize  experimentally  “new  and  untried 
services.”  There  is  nothing  unique  about  the  language  in 
the  declaration  of  policy  in  this  Act.  It  was  taken  almost 
literally  from  the  Motor  Carrier  Act  of  August  9,  1935  (49 
Stat.  543),  which  in  Section  202  stated  the  policy  of  Con¬ 
gress  to 

“promote  adequate,  economical,  and  efficient  service 
by  motor  carriers,  and  reasonable  charges  therefor, 
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without  unjust  discriminations,  undue  preferences  or 
advantages,  and  unfair  or  destructive  competitive 
practices;  .  .  .  develop  and  preserve  a  highway  trans- 
i  portation  system  properly  adapted  to  the  needs  of  the 
commerce  of  the  United  States  and  of  national  de¬ 
fense;  .  .  .” 

The  policy  provisions  of  the  two  laws  are  substantially  the 
saipe,  and  there  is  no  basis  for  the  claim  of  unique  charac¬ 
ter,  urged  by  Respondent  for  Section  2  of  the  Civil  Aero¬ 
nautics  Act. 

In  the  revision  of  the  Interstate  Commerce  Act  on  Sep¬ 
tember  18,  1940  (54  Stat.  899,  U.  S.  C.  T.  49,  just  before 
§  301),  to  include  water  as  well  as  rail  and  motor  transpor¬ 
tation,  the  wording  of  the  declaration  of  policy  of  the  Motor 
Carrier  Act  of  1935  was  revised  to  apply  to  all  three 
types  of  transportation.  The  parallel  provisions  of  the 
* * Rational  Transportation  Policy”  are: 

1 1  To  promote  safe,  adequate,  economical  and  efficient 
service  and  foster  sound  economic  conditions  in  trans- 
i  portal  ion  and  among  the  several  carriers; ...  all  to  the 
i  end  of  developing,  coordinating,  and  preserving  a 
national  transportation  system  by  water,  highway,  and 
i  rail,  as  well  as  other  means,  adequate  to  meet  the  needs 
of  the  commerce  of  the  United  States,  of  the  Postal 
i  Service,  and  of  the  national  defense.  All  of  the  provi¬ 
sions  of  this  Act  shall  be  administered  and  enforced 
with  a  view  to  carrying  out  the  above  declaration  of 
policy.” 

There  is  nothing  in  the  declaration  of  policy  under  the 
Civil  Aeronautics  Act  to  give  the  term  “public  convenience 
and  necessity”  any  different  meaning  than  it  has  under  the 
similar  provisions  of  the  Interstate  Commerce  Act.  It 
seems  almost  too  elementary  to  have  to  point  out  that  the 
declaration  of  policy,  like  the  general  welfare  clause  of  the 
Constitution,  is  a  mere  statement  of  the  end  to  be  achieved 
and  not  a  source  of  power.  In  each  of  these  Acts  the  source 
of  authority  arises  from  the  specific  provisions  therein. 
The  declaration  of  policy  is  not  self-enforcing,  although  it 
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may  well  be  the  guide  post  by  which  specific  provisions  are 
to  be  construed. 

It  is  respectfully  submitted  that  public  convenience  and 
necessity  under  the  Civil  Aeronautics  Act  of  1938  has  no 
unique  character  and  does  not  furnish  the  basis  for  the 
Board  to  authorize  experimental  operations  in  this  pro¬ 
ceeding. 

5.  Essair’s  Application  Sought  Only  Pendente  Lite 

Authority. 

On  page  36  of  Respondent’s  brief,  the  following  appears: 

“The  adoption  in  Petitioner’s  brief  of  the  phrase 
‘pendente  lite’,  as  a  characterization  of  the  type,  and 
as  a  delineation  of  the  duration  of  the  temporary  cer¬ 
tificate  requested  by  Essair,  is  an  invention  of  Peti¬ 
tioner.  Essair  has  at  no  time  used  this  phrase.” 

Yet  on  the  preceding  page,  the  following  is  quoted  from 
Essair’s  amended  application: 

“4.  Pending  final  action  by  the  Civil  Aeronautics 
Authority  on  the  granting  or  denying  of  a  permanent 
Certificate  of  Convenience  and  Necessity  to  applicant, 
applicant  respectfully  requests  temporary  authority  at 
once  to  operate  ...”  (App.  27). 

Certainly,  the  above-quoted  language,  often  repeated  in 
Essair’s  various  applications,  etc.,  accurately  describes  a 
pendente  lite  application.  Respondent’s  description  of  the 
phrase  as  an  “invention  of  Petitioner”  gives  us  undue 
credit.  This  phrase  has  long  been  used  by  members  of  the 
legal  profession  and  courts,  such  as  alimony  pendente  lite 
in  divorce  actions.  See  Black’s  Law  Dictionary,  1910  Eld. 
p.  887. 

In  filing  this  application  for  such  authority,  Essair  was 
under  a  misapprehension  as  to  the  Board’s  powers.  A  tem¬ 
porary  certificate  under  Section  401  (d)  (2)  is  distin¬ 
guished  from  a  permanent  certificate  only  in  the  fact  that 
it  is  of  limited  duration.  Like  a  permanent  certificate,  it 
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may  be  issued  only  after  hearing  (Section  401  (c)).  Con¬ 
fusion  in  this  record  with  respect  to  temporary  authority 
grew  out  of  the  effort  of  Essair  to  obtain  authority  to 
operate  at  once.  The  Board’s  action  has  the  effect  of  con¬ 
verting  this  proceeding  into  one  seeking  authority  of  lim¬ 
ited  duration,  when  there  was  neither  an  application  nor 
evidence  showing  need,  for  such  authority. 

6.  The  Record  Does  Not  Show  the  Admitted  Changes  in 

Conditions. 

On  page  43  of  Respondent’s  brief  it  is  admitted  that 
there  has  been  a  substantial  change  in  conditions  since  the 
hearing  on  November  27,  1940.  In  the  brief  the  changes 
that  are  discussed  are  said  to  be  improvements  and  a 
greater  acceptance  of  air  transportation.  In  the  Board’s 
opinion  of  May  10, 1943,  it  took  notice  of  the  existing  short¬ 
age  of  equipment  and  said: 

“Clearly,  equipment  of  the  type  proposed  by  Essair  is 
not  available  for  immediate  operation  and  we  do  not 
believe  that  it  would  be  able  to  obtain  equipment  suit¬ 
able  for  the  operation  of  a  ‘ feeder’  service  such  as  it 
proposes”  (App.  244). 

But  these  are  not  all  the  changes  that  have  occurred. 
Changes  have  occurred  in  applicant,  in  the  absence  of 
Major  Marshall  in  the  military  service,  in  the  possibility  of 
financing  the  operation  and  numerous  other  ways.  The 
record  shows  none  of  these  things.  It  is  definitely  out-of- 
date.  The  Civil  Aeronautics  Board,  even  in  its  infinite  wis¬ 
dom,  cannot  foresee  all  of  the  changes  that  have  taken  place 
since  the  hearing  on  November  27,  1940.  That  ancient 
record  furnishes  no  adequate  basis  for  the  present  order. 

i  7.  Construction  of  Section  1006  (e). 

Respondent  urges  that  Section  1006  (e)  precludes  con¬ 
sideration  of  certain  points  made  by  Petitioner.  That  Sec¬ 
tion  is  as  follows : 
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“The  findings  of  fact  by  the  Board,  if  supported 
substantial  evidence,  shall  be  conclusive.  No  object^) 
to  an  order  of  the  Board  shall  be  considered  by 
Court  unless  such  objection  shall  have  been  urged 
fore  the  Board  or,  if  it  was  not  so  urged,  unless  thd 


by 


were  reasonable  grounds  for  failure  to  do  so.” 


>n 
the 
he¬ 


re 


The  Civil  Aeronautics  Act  of  1938  differs  from  the  Fed¬ 
eral  Communications  Act  considered  by  this  Court 
Southland  Industries,  Inc .  v.  Federal  Communications 
Commission,  69  App.  D.  C.  82,  83,  99  F.  2d  117,  in  that  there 
is  no  provision  similar  to  Section  405  of  that  Act,  granting 
a  statutory  right  to  file  a  petition  for  rehearing.  Such  peti¬ 
tions  may  be  filed  with  the  Board  under  Section  285.8  ()f 
the  Economic  Regulations  (App.  408),  which  may  be  modi¬ 
fied  or  eliminated  at  the  will  of  the  Board.  Therefore, 
when  the  Congress  put  the  phrase  “objection  to  an  ordeij” 
in  the  statute,  this  language  must  have  referred  to  an  ob¬ 
jection  made  prior  to  the  issuance  of  the  order,  because  the 
Act  does  not  include  any  statutory  provision  assuring  the 
party  the  right  to  make  such  an  objection  subsequently. 
For  this  reason,  the  word  “objection”  must  be  construed 
more  broadly  in  connection  with  this  statute  than  in  stat¬ 
utes  where  the  right  to  file  the  subsequent  objection  is  pro¬ 
vided  for  in  the  statute  itself.  Actually  the  procedure  of 
the  Board  in  this  case  seems  to  show  that  the  Board  hks 
attached  little  importance  to  the  right  of  a  party  under  the 
Economic  Regulations  to  file  a  petition  subsequent  to  the 
order.  The  decision  of  the  Board,  its  order,  and  the  cer¬ 
tificate  issued  to  Essair  are  all  dated  November  5,  1943. 
In  other  words,  the  Board  has  not  followed  the  customary 
practice  of  the  Interstate  Commerce  Commission  and  other 
administrative  agencies,  as  well  as  the  courts,  of  making 
orders  effective  at  a  date  sufficiently  far  in  advance  to 
permit  the  filing  of  a  petition  for  rehearing. 

The  Court  should  consider  the  true  function  of  a  petition 
for  rehearing  filed  under  the  Economic  Regulations.  It  is 
not  to  repeat  or  to  reiterate  the  contentions  which  have 
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been  advanced  and  overruled.  It  is  like  a  petition  for  re¬ 
hearing  that  may  be  filed  under  Rule  26  of  the  General 
Rules  of  this  Court.  The  Court  is  not  usually  inclined  to 
go  into  the  matters  fully  considered  in  its  original  opinion, 
and  the  true  function  of  the  rule  is  to  call  to  the  attention 
of  the  court  points  which  it  may  have  overlooked  or  new 
matter  which  might  change  the  result.  Little  attention 
would  be  paid  to  a  petition  which  merely  repeated  the  con¬ 
tentions  which  had  been  previously  advanced  and  over¬ 
ruled. 

A  petition  for  rehearing  filed  with  the  Board  performs 
a  similar  function.  Such  a  petition  is  filed,  not  for  the  pur¬ 
pose  of  making  Assignments  of  Error  for  use  on  appeal, 
but  in  the  hope  or  expectation  that  the  Board  will  correct 
errors  which  are  called  to  its  attention.  The  construction 
which  Respondent  urges  would  convert  the  petition  for 
rehearing  into  a  statement  of  Assignments  of  Error,  and 
if  Congress  had  intended  such  a  result,  certainly  it  could 
have  stated  its  purpose  in  more  explicit  language.  The 
word  objection  as  used  in  this  statute  has  much  broader 
connotation,  and  since  Congress  failed  to  give  the  parties 
a  statutory  right  to  file  such  objection  after  decision  by  the 
Board,  it  must  include  also  objections  that  have  been  made 
during  the  hearing. 

In  turning  now  to  the  points  enumerated  by  Respondent 
on  page  46  of  its  brief,  it  may  be  conceded  that  certain  of 
them  have  not  been  urged  before  the  Board  in  the  exact 
same  language  as  stated  in  the  Statement  of  Points  in¬ 
cluded  in  the  Petition  for  Review  (App.  406).  But  if  we 
consider  point  6,  namely,  “that  the  testimony  taken  at  the 
hearing  did  not  reflect  conditions  at  the  time  of  the  issuance 
of  the  certificate,”  we  find  that  in  the  petition  for  rehear- 
ihg,  it  was  specifically  pointed  out  that  the  Board  referred 
to  “officers  and  personnel  ‘at  the  time  of  the  hearing’,  when 
it  knows  very  well  that  none  of  its  officers  are  at  present 
connected  with  the  company  in  any  way”  (App.  325).  It 
can  hardly  be  denied  that  the  point  made  by  this  statement 
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is  substantially  the  same  as  that  in  item  6,  namely,  * 1  that 
the  testimony  taken  at  the  hearing  did  not  reflect  conditions 
at  the  time  of  the  issuance  of  the  certificate.”  Similarly, 
items  2,  3  and  4  are  inherent  in  the  contentions  and  argu¬ 
ment  that  have  been  advanced  throughout  the  entire  hear¬ 
ing.  Item  1  was  developed  at  the  hearing  and  discussed  by 
Mr.  Drinkwater  at  the  argument  (App.  374,375).  In  a  pro¬ 
ceeding  of  this  character,  where  many  parties  participate 
in  the  argument,  the  Board  prefers  that  there  be  as  little 
repetition  as  possible  and  that  parties  with  a  similar  inter¬ 
est,  cooperate  in  eliminating  repetition.  Item  5  is  the  only 
one  which  may  be  regarded  as  being  new,  and  from  the 
point  of  view  of  a  petitioner  seeking  relief  from  the  Board, 
it  would  have  been  of  little  avail  to  have  urged  the  Board 
that  it  had  no  legal  right  to  make  use  of  all  the  facts  in  its 
possession  in  deciding  this  case. 

It  should  also  be  pointed  out  that  Section  1006  (e)  makes 
discretionary  in  the  Court  whether  it  is  to  consider  an  ob¬ 
jection  not  made  before  the  Board.  This  is  a  case  of  first 
impression  in  the  construction  of  this  Act,  which  all  of  jhe 
air  carriers  are  watching  closely' with  a  keen  interest.  The 
decision  of  this  Court  upon  the  points  raised,  is  of  griat 
importance  both  as  to  the  construction  of  the  substantive 
provisions  and  as  to  the  procedure  that  may  be  lawfully 
followed  by  the  Board.  As  an  illustration,  the  Board  has 
recently  set  down  for  hearing  a  number  of  local  applica¬ 
tions  in  the  Pacific  Coast  Area  and  in  the  Rocky  Mountain 
Area  for  the  purpose  of  determining  what  service  should 
be  authorized  to  smaller  communities  in  those  areas.  |4t 
the  prehearing  conferences  in  those  proceedings,  the  exam¬ 
iners  suggested  that  applicants  ask  for  temporary  as  w^ll 
as  permanent  authority,  apparently  because  the  Board  con¬ 
sidered  these  operations  as  experimental  and  contemplated 
issuing  only  certificates  of  limited  duration.  If  the  Board 
does  not  have  authority  to  issue  certificates  on  such  a  basts,, 
then  the  matter  should  be  clarified  now  when  no  great  haifm 
would  be  done  and  not  wait  until  after  determination  is 
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made  in  these  broader  proceedings.  Respondent  has  made 
extremely  unusual  contentions  in  the  construction  of  ac¬ 
cepted  terms  and  in  distinguishing  decisions  of  this  Court, 
and  the  greater  public  interest  requires  that  there  be  a 
judicial  decision  on  the  merits  and  not  based  on  mere  tech¬ 
nical  objections. 


CONCLUSION. 

It  is  respectfully  submitted  that  Respondent  has  shown 
no  justification  for  its  failure  to  observe  the  mandate  of 
Congress  as  expressed  in  the  law  or  its  attempt  to  read  new 
meaning  into  accepted  words  of  art,  such  as  fit  and  able, 
and  public  convenience  and  necessity,  or  its  departure  from 
accepted  requirements  of  administrative  law  and  procedure. 

Wherefore,  the  order  of  the  Board  dated  November  5, 
1943,  granting  Essair,  Inc.  a  certificate  of  public  conven¬ 
ience  and  necessity  should  be  vacated  and  set  aside  as 
prayed. 

Respectfully  submitted, 

Roger  J.  Whiteford, 

Philip  S.  Peyser, 

815  Fifteenth  Street,  Northwest, 
Washington  5,  D.  C., 

Attorneys  for  Petitioner , 

Braniff  Airways,  Incorporated. 

Whiteford,  Hart  &  Carmody, 

Of  Counsel. 
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IN  THE 


United  States  Court  of  Appeals 

District  of  Columbia. 


No.  8722. 


BRANIFF  AIRWAYS,  INCORPORATED,  A  CORPO 

ATION,  Petitioner , 

v. 

CIVIL  AERONAUTICS  BOARD,  Respondent, 

and 

ESSAIR,  INCORPORATED,  A  CORPORATION, 
Intervenor-Respondent. 


On  Petition  to  Review  Order  of  Civil  Aeronautics  Boar 


BRIEF  FOR  ESSAIR,  INCORPORATED. 


JURISDICTION. 

Petitioner,  a  disappointed  applicant  for  a  part  of  th^ 
airline  route  between  Houston  and  Amarillo,  Texas  (Ap^. 
3-14),  by  petition  filed  March  25,  1944  (App.  401),  has  ii}- 
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voked  the  jurisdiction  of  this  Court  under  Title  49,  Sec¬ 
tion  646,  U.  S.  Code  to  review  an  order  dated  November 
5,  1943  (App.  306),  and  served  on  petitioner  on  December 
9,i  1943, 1  by  the  Civil  Aeronautics  Board  (hereinafter  re¬ 
ferred  to  as  the  CAB)  granting  a  temporary  certificate  of 
convenience  and  necessity  to  Essair,  Incorporated.  That 
Company  filed  a  motion  for  leave  to  intervene  in  the  pro¬ 
ceedings  and  this  motion  was  granted  by  an  order  entered 
October  7,  1944.2 

The  petition  for  review  filed  March  25,  1944,  was  not 
filed  within  sixty  days  from  November  5,  1943,  the  date  of 
the  order  of  the  CAB,  nor  was  it  filed  within  sixty  days 
from  December  9,  1943,  the  date  the  said  order  was  served 
by  the  CAB  on  the  petitioner. 

The  Rules  of  Practice  issued  by  the  CAB  require  in 
Section  285.8  (App.  408-409)  that  motions  or  petitions  for 
rehearing,  etc.,  must  be  filed  with  the  CAB  within  thirty 
da  vs  after  the  date  of  service  of  the  order  as  to  which  com- 
plaint  is  made,  and  that — 

* 1  No  petition  for  rehearing,  reargument,  or  reconsid¬ 
eration  filed  in  accordance  with  this  Section,  or  the 
granting  thereof,  shall  operate  as  a  stay  of  the  effect¬ 
ive  date  of  the  final  order  sought  to  be  modified  or 
vacated  by  such  petition  unless  specifically  so  ordered 
by  the  Board.’ ’ 

The  petitioner  filed  such  petition  with  the  CAB  on  Jan¬ 
uary  7,  1944  (App.  309),  and  the  same  was  denied  on  Feb- 

1  The  lapse  of  time  between  the  date  of  the  order  and  the  date  of  its  service 
on  petitioner  was  due  to  the  fact  that  the  order  also  concerned  a  third  com¬ 
pany  seeking  .to  operate  in  part  in  Mexico  and  by  reason  thereof  the  order 
had  to  be  approved  by  the  President.  See  Title  649,  Section  601,  U.  S.  Code. 
This  approval  of  the  order  as  it  effected  the  third  company  was  given  Novem¬ 
ber  29,  1943  (App.  309). 

2  The  Order  provides : 

“On  consideration  of  motion  of  Essair,  Incorporated,  fordeave  to  inter- 
i  vene  as  a  party  respondent  herein  and  of  petitioner’s  objections  thereto, 
It  is  ORDERED  by  the  Court  that  Essair,  Incorporated,  be  and  it  is 
i  hereby,  allowed  to  intervene  as  a  party  respondent  in  this  cause;  the  issues 
1  to  be  confined  to  the  record  before  the  Board.  Intervenor  may  file  a  brief 
within  twenty  days  hereof.” 
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ruary  2,  1944  (App.  336).  Though  the  Board  did  rot 
grant  an  order  specifically  staying  the  effective  date  of 
the  order  of  November  5,  1943,  the  petitioner  claims  in  i  ts 
brief  (pgs.  2-3)  that  the  filing  of  the  petition  for  reheari  ig 
automatically  resulted  in  a  new  sixty  day  statutory  limi¬ 
tation  period  commencing  February  2,  1944,  within  which 
to  invoke  the  jurisdiction  of  this  Court  to  review  the  said 
order  of  November  5,  1943,  and  that  the  petition  therefor 
was  seasonably  filed  on  March  25,  1944.  This  we  deny  for 
reasons  hereinafter  stated.  (Pg.  8.) 

STATEMENT  OF  THE  CASE. 

The  facts  of  record  before  the  CAB  are  correctly  set 
forth  in  the  brief  filed  on  its  behalf,  correcting  to  some 
extent,  the  petitioner’s  statement  of  facts  in  its  brief.  We 
think,  however,  from  the  standpoint  of  Essair,  Incorpcr- 
ated’s  position  in  this  matter  that  certain  facts  need  to  be 
emphasized,  and  this  statement  will  be  limited  to  so  doing.3 

The  application  of  Essair,  Incorporated,  w’as  originally 
filed  with  the  CAB  as  long  ago  as  March,  1939,  for  a  per¬ 
manent  certificate  of  convenience  and  necessity  for  the 
operation  of  an  airline  from  Houston  to  certain  western 
cities,  via  numerous  intermediate  towns.  This  application 
is  not  in  the  Joint  Appendix,  but  the  same  was  amended  O y 
an  application  filed  with  the  CAB  on  March  7,  1940,  (App. 
24-45)  for  “temporary  and  permanent”  certificates. 

A  further  application,  or  “request”  was  filed  on  Sep¬ 
tember  13,  1940,  with  the  CAB  (App.  69-76)  by  Essair  for 
“immediate  issuance  of  temporary  certificate.”  It  was 
stated  therein  that: 

“Immediately  upon  receipt  of  the  request (ed)  author¬ 
ity,  applicant  proposes  to  start  this  service  and  can  do 
so  as  early  as  30  days  from  the  present  date  if  it  is 

3  Bv  the  terms  of  the  order  allowing  Essair,  Incorporated,  to  intervene,  it  is 
precluded  from  showing  the  Court  that  since  CAB  order  of  November  5,  19*13, 
the  intervenor  has  overcome  the  difficulties  which  petitioner  would  have  tjiis 
Court  believe  of  Essair  obtaining  necessary  finances  and  airplanes  for  opera¬ 
tion  of  the  route. 
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so  ordered,  and  faithfully  proposes  to  operate  in  ac¬ 
cordance  with  such  order.”  (App.  75) 

The  amended  application  filed  March  7,  1940,  and  this 
further  application  filed  September  13,  1940,  went  to  pre- 
hearing  conference,  and  the  report  thereof  served  Sep¬ 
tember  27, 1940,  shows  that  several  other  applications  were 
consolidated  therewith.  (App.  78-87).  These  consolidated 
applications  were  set  down  for  hearing  on  November  14, 
1940,  before  the  trial  examiner  of  the  CAB  (App.  85-86). 
A  hearing  was  held  and  excerpts  from  the  testimony  as  to 
the  fitness,  willingness,  and  ability  of  Essair,  Incorpor- 
porated,  are  contained  in  testimony  in  the  printed  ap¬ 
pendix  (A.  88-145),  as  well  as  in  certain  submitted  exhibits 
therein.  (App.  147-167). 

I  In  the  brief  filed  March  10,  1941,  by  then  counsel  for 
Essair,  there  was  a  section  entitled:  “The  application  for 
a  temporary  certificate  is  withdrawn.”  It  was  stated  in 
said  brief  in  explanation  of  this  section  that  the  reason 
for  the  attempted  withdrawal  of  the  application  for  a 
temporary  certificate  was  the  delay  of  some  six  months  in 
acting  upon  the  request  filed  September  10,  1940,  for  an 
immediate  issuance  of  a  temporary  certificate;  that  more 
than  a  year  had  elapsed  since  the  filing  of  the  application 
for  the  temporary  certificate ;  and  that  it  was  expected  the 
CAB  would  take  action  within  a  few  months  on  the  appli¬ 
cation  for  a  permanent  certificate.  (App.  177).  No  evi¬ 
dence  is  contained  in  the  printed  appendix — and  it  is  under¬ 
stood  none  is  contained  in  the  record  before  the  CAB — as 
to  any  authority  having  been  granted  by  Essair,  Incorpor¬ 
ated,  or  its  officials  to  such  counsel  to  withdraw  the  appli¬ 
cations  filed  by  the  said  Company  for  a  temporary  cer¬ 
tificate. 

i  The  consolidated  applications  were  not  called  by  the 
CAB  for  argument  until  November  1941  (App.  258)  and 
before  any  decision  was  rendered  or  order  entered  by  the 
CAB,  there  occurred  Pearl  Harbor  and  the  entrance  of  the 
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United  States  in  World  War  II.  See  the  CAB  news 


re- 

48. 


lease  dated  December  12,  1941,  Plaintiff’s  Brief,  page 
No  action  was  thereafter  taken  by  the  CAB  in  the  matter 
until  May  10,  1943,  when  an  order  was  entered  by  |lie 
Board  as  to  a  number  of  airline  carrier  applications,  stating 
that  the  application  of  Essair  was  thereby  “deferred” 
(App.  221-245). 

Upon  receipt  of  such  order  deferring  the  application 
after  it  had  been  filed  for  some  four  years,  and  its  former 
counsel  being  then  in  the  military  service,  Essair  retained 
present  counsel,  who  prepared,  and  there  was  signed  by  an 
official  of  the  Company  and  filed  on  July  29, 1943,  a  Motion 
for  an  Immediate  Decision  on  the  Application  in  accord¬ 
ance  with  the  mandate  of  Section  401(c)  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  together  with  clarifica¬ 
tion  of  the  Board’s  order  of  June  29,  1943,  as  it  related 
to  Essair.  (App.  257-267). 

Upon  receipt  of  this  Motion,  the  CAB  granted  the  same 
to  the  extent  of  reopening  the  Board’s  order  of  May  10, 
1943,  deferring  decision  upon  the  application  of  Essair 
and  setting  the  application  as  amended  down  for  recon¬ 
sideration  and  reargument.  (App.  269-270).  Upon  the 
reargument,  made  by  present  counsel  for  Essair  (App.  337- 
359,  390-401),  the  liberty  was  taken  of  inviting  the  Board’s 
attention  to  the  fact  that  the  motion  filed  on  July  29,  194)3, 
did  not  request  reargument,  it  being  believed  that  the  rec¬ 
ord  was  sufficiently  complete  to  permit  the  relief  requested 
to  be  granted  upon  the  record,  briefs  and  arguments  therb 
tofore  made. 

After  such  reargument,  participated  in  by  counsel  fbr 
petitioner,  the  Board  entered  its  order  of  November  5, 1943, 
as  to  which  petitioner  has  complained.  The  action  of  the 
petitioner  thereafter  with  respect  thereto  has  been  hereto¬ 
fore  summarized  in  this  brief.  Other  pertinent  record  evi¬ 
dence  will  be  stated  at  its  appropriate  places  in  the  Arg| 
ment. 
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STATUTES  INVOLVED. 

Statutes  involved  have  been  quoted  on  pages  2  to  6  of  the 
brief  for  Respondent  CAB  and  will  not  be  requoted  herein. 

I  QUESTIONS  PRESENTED. 

Essair  agrees  with  the  statement  at  this  point  in  the  brief 
for  CAB  (Page  6)  that  there  are  involved  the  question  as 
to  whether : 

1.  The  Board’s  determination  that  Essair  is  “fit,  willing 
and  able”  was  based  upon  adequate  findings  of  fact  to 
the  extent  required  by  Section  1006(e)  of  the  Civil 
Aeronautics  Act  of  1938,  as  amended. 

2.  The  Board  could  issue  a  temporary  certificate  on  an 

i  experimental  basis,  as  it  did  do  in  favor  of  Essair. 

!3.  The  Board’s  action  in  issuing  the  certificate  complied 
with  all  applicable  procedural  requirements. 

However,  Essair  goes  further  and  denies  the  legal  right 
of  the  petitioner  to  now  question  in  this  Court  the  issuance 
of  the  temporary  certificate  and  also  denies  the  jurisdiction 
of  this  Court  to  now  entertain  this  petition.  This  jurisdic¬ 
tional  point  will  be  first  considered  in  this  Brief. 

SUMMARY  OF  ARGUMENT. 

1.  Section  1006(a)  of  the  Civil  Aeronautics  Act,  as 
amended  (Tit.  49,  Sec.  646,  U.  S.  Code),  provides  that  either 
affirmative  or  negative  orders  of  the  Board  may  be  re¬ 
viewed  in  this  Court : 

“*  *  *  upon  petition,  filed  within  sixty  days  after  the 

!  entry  of  such  order,  by  any  person  disclosing  a  sub¬ 
stantial  interest  in  such  order  *  *  *.  After  the  expira¬ 
tion  of  said  sixty  days  a  petition  may  be  filed  only  by 
leave  of  court  upon  a  showing  of  reasonable  grounds 
for  failure  to  file  the  petition  theretofore.” 
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IN  THE 


United  States  Court  of  Appeals 


District  of  Columbia. 


No.  8722. 


BRANIFF  AIRWAYS,  INCORPORATED,  A  CORPOR 

ATION,  Petitioner, 

v. 

CIVIL  AERONAUTICS  BOARD,  Respondent, 

and 

ESSAIR,  INCORPORATED,  A  CORPORATION, 
Intervenor-Respondent. 


On  Petition  to  Review  Order  of  Civil  Aeronautics  Board. 


BRIEF  FOR  ESSAIR,  INCORPORATED. 


JURISDICTION. 

Petitioner,  a  disappointed  applicant  for  a  part  of  the 
airline  route  between  Houston  and  Amarillo,  Texas  (App. 
3-14),  by  petition  filed  March  25,  1944  (App.  401),  has  in- 
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voked  the  jurisdiction  of  this  Court  under  Title  49,  Sec¬ 
tion  646,  U.  S.  Code  to  review  an  order  dated  November 
5,  1943  (App.  306),  and  served  on  petitioner  on  December 
9,  1943, 1  by  the  Civil  Aeronautics  Board  (hereinafter  re¬ 
ferred  to  as  the  CAB)  granting  a  temporary  certificate  of 
convenience  and  necessity  to  Essair,  Incorporated.  That 
Company  filed  a  motion  for  leave  to  intervene  in  the  pro¬ 
ceedings  and  this  motion  was  granted  by  an  order  entered 
October  7,  1944.2 

The  petition  for  review  filed  March  25,  1944,  was  not 
filed  within  sixty  days  from  November  5,  1943,  the  date  of 
the  order  of  the  CAB,  nor  was  it  filed  within  sixty  days 
from  December  9, 1943,  the  date  the  said  order  was  served 
by  the  CAB  on  the  petitioner. 

The  Rules  of  Practice  issued  by  the  CAB  require  in 
Section  285.8  (App.  408-409)  that  motions  or  petitions  for 
rehearing,  etc.,  must  be  filed  with  the  CAB  within  thirty 
days  after  the  date  of  service  of  the  order  as  to  which  com¬ 
plaint  is  made,  and  that — 

“No  petition  for  rehearing,  reargument,  or  reconsid¬ 
eration  filed  in  accordance  wdth  this  Section,  or  the 
granting  thereof,  shall  operate  as  a  stay  of  the  effect¬ 
ive  date  of  the  final  order  sought  to  be  modified  or 
vacated  by  such  petition  unless  specifically  so  ordered 
by  the  Board.” 

The  petitioner  filed  such  petition  with  the  CAB  on  Jan¬ 
uary  7,  1944  (App.  309),  and  the  same  was  denied  on  Feb- 

i  The  lapse  of  time  between  the  date  of  the  order  and  the  date  of  its  service 
on  petitioner  was  due  to  the  fact  that  the  order  also  concerned  a  third  com¬ 
pany  seeking  to  operate  in  part  in  Mexico  and  by  reason  thereof  the  order 
had  to  be  approved  by  the  President.  See  Title  649,  Section  601,  U.  S.  Code. 
This  approval  of  the  order  as  it  effected  the  third  eompanv  was  given  Novem¬ 
ber  29,  1943  (App.  309). 

-  The  Order  provides : 

“On  consideration  of  motion  of  Essair,  Incorporated,  for  leave  to  inter¬ 
vene  as  a  party  respondent  herein  and  of  petitioner’s  objections  thereto, 
It  is  ORDERED  by  the  Court  that  Essair,  Incorporated,  be  and  it  is 
hereby,  allowed  to  intervene  as  a  party  respondent  in  this  cause;  the  issues 
i  to  be  confined  to  the  record  before  the  Board.  Intervenor  may  file  a  brief 
within  twenty  days  hereof.” 
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ruary  2,  1944  (App.  336).  Though  the  Board  did  not 
grant  an  order  specifically  staying  the  effective  date  of 
the  order  of  November  5,  1943,  the  petitioner  claims  in  i  ts 
brief  (pgs.  2-3)  that  the  filing  of  the  petition  for  rehearing 
automatically  resulted  in  a  new  sixty  day  statutory  limi¬ 
tation  period  commencing  February  2,  1944,  within  which 
to  invoke  the  jurisdiction  of  this  Court  to  review  the  said 
order  of  November  5,  1943,  and  that  the  petition  therefor 
was  seasonably  filed  on  March  25,  1944.  This  we  deny  for 
reasons  hereinafter  stated.  (Pg.  8.) 

STATEMENT  OF  THE  CASE. 

The  facts  of  record  before  the  CAB  are  correctlv  set 
forth  in  the  brief  filed  on  its  behalf,  correcting  to  some 
extent,  the  petitioner’s  statement  of  facts  in  its  brief.  We 
think,  however,  from  the  standpoint  of  Essair,  Incorpor¬ 
ated’s  position  in  this  matter  that  certain  facts  need  to  he 
emphasized,  and  this  statement  will  be  limited  to  so  doing.3 

The  application  of  Essair,  Incorporated,  was  originally 
filed  with  the  CAB  as  long  ago  as  March,  1939,  for  a  per¬ 
manent  certificate  of  convenience  and  necessity  for  the 
operation  of  an  airline  from  Houston  to  certain  western 
cities,  via  numerous  intermediate  towns.  This  application 
is  not  in  the  Joint  Appendix,  but  the  same  was  amended  by 
an  application  filed  with  the  CAB  on  March  7,  1940,  (App. 
24-45)  for  “temporary  and  permanent”  certificates. 

A  further  application,  or  “request”  was  filed  on  Sep¬ 
tember  13,  1940,  with  the  CAB  (App.  69-76)  by  Essair  fc  r 
“immediate  issuance  of  temporary  certificate.”  It  wss 
stated  therein  that: 

“Immediately  upon  receipt  of  the  request (ed)  autho  r¬ 
ity,  applicant  proposes  to  start  this  service  and  can  do 
so  as  early  as  30  days  from  the  present  date  if  it  is 


is 


3  Bv  the  terms  of  the  order  allowing  Essair,  Incorporated,  to  intervene,  it 
precluded  from  'showing  the  Court  that  since  CAB  order  of  November  5,  194|3 
the  intervenor  has  overcome  the  difficulties  which  petitioner  would  have  thji: 
Court  believe  of  Essair  obtaining  necessary  finances  and  airplanes  for  opera 
tion  of  the  route. 
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1  so  ordered,  and  faithfully  proposes  to  operate  in  ac¬ 
cordance  with  such  order.”  (App.  75) 

The  amended  application  filed  March  7,  1940,  and  this 
further  application  filed  September  13,  1940,  went  to  pre- 
hearing  conference,  and  the  report  thereof  served  Sep¬ 
tember  27, 1940,  shows  that  several  other  applications  were 
consolidated  therewith.  (App.  78-87).  These  consolidated 
applications  were  set  down  for  hearing  on  November  14, 
1940,  before  the  trial  examiner  of  the  CAB  (App.  85-86). 
A  hearing  was  held  and  excerpts  from  the  testimony  as  to 
the  fitness,  willingness,  and  ability  of  Essair,  Incorpor- 
porated,  are  contained  in  testimony  in  the  printed  ap¬ 
pendix  (A.  8S-145),  as  well  as  in  certaimsubmitted  exhibits 
therein.  (App.  147-167). 

In  the  brief  filed  March  10,  1941,  by  then  counsel  for 
Essair,  there  was  a  section  entitled:  “The  application  for 
a  temporary  certificate  is  withdrawn.”  It  was  stated  in 
said  brief  in  explanation  of  this  section  that  the  reason 
for  the  attempted  withdrawal  of  the  application  for  a 
temporary  certificate  was  the  delay  of  some  six  months  in 
acting  upon  the  request  filed  September  10,  1940,  for  an 
immediate  issuance  of  a  temporary  certificate;  that  more 
than  a  year  had  elapsed  since  the  filing  of  the  application 
for  the  temporary  certificate ;  and  that  it  was  expected  the 
CAB  would  take  action  within  a  few  months  on  the  appli¬ 
cation  for  a  permanent  certificate.  (App.  177).  No  evi¬ 
dence  is  contained  in  the  printed  appendix — and  it  is  under¬ 
stood  none  is  contained  in  the  record  before  the  CAB — as 
to  any  authority  having  been  granted  by  Essair,  Incorpor¬ 
ated,  or  its  officials  to  such  counsel  to  withdraw  the  appli¬ 
cations  filed  by  the  said  Company  for  a  temporary  cer¬ 
tificate. 

1  The  consolidated  applications  were  not  called  by  the 
CAB  for  argument  until  November  1941  (App.  258)  and 
before  any  decision  was  rendered  or  order  entered  by  the 
CAB,  there  occurred  Pearl  Harbor  and  the  entrance  of  the 
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United  States  in  World  War  II.  See  the  CAB  news  re¬ 
lease  dated  December  12,  1941,  Plaintiff’s  Brief,  page  48. 
No  action  was  thereafter  taken  by  the  CAB  in  the  matter 
until  May  10,  1943,  when  an  order  was  entered  by  the 
Board  as  to  a  number  of  airline  carrier  applications,  stating 
that  the  application  of  Essair  was  thereby  “deferred.” 
(App.  221-245). 

Upon  receipt  of  such  order  deferring  the  applica 
after  it  had  been  filed  for  some  four  years,  and  its  for 
counsel  being  then  in  the  military  service,  Essair  reta 
present  counsel,  who  prepared,  and  there  was  signed  b; 
official  of  the  Company  and  filed  on  July  29, 1943,  a  Mo 
for  an  Immediate  Decision  on  the  Application  in  acc 
ance  with  the  mandate  of  Section  401(c)  of  the  Civil 
nautics  Act  of  1938,  as  amended,  together  with 
tion  of  the  Board’s  order  of  June  29,  1943,  as  it 
to  Essair.  (App.  257-267). 

Upon  receipt  of  this  Motion,  the  CAB  granted  the 
to  the  extent  of  reopening  the  Board’s  order  of  Ms 
1943,  deferring  decision  upon  the  application  of 
and  setting  the  application  as  amended  down  for 
sideration  and  reargument.  (App.  269-270).  Up 
reargument,  made  by  present  counsel  for  Essair  (App 
359,  390-401),  the  liberty  was  taken  of  inviting  the  Bo 
attention  to  the  fact  that  the  motion  filed  on  J uly  29, 
did  not  request  reargument,  it  being  believed  that  the 
ord  was  sufficiently  complete  to  permit  the  relief  requ 
to  be  granted  upon  the  record,  briefs  and  arguments  t 
tofore  made. 

After  such  reargument,  participated  in  by  counsel  for 
petitioner,  the  Board  entered  its  order  of  November  5, 1943, 
as  to  which  petitioner  has  complained.  The  action  of  the 
petitioner  thereafter  with  respect  thereto  has  been  hereto¬ 
fore  summarized  in  this  brief.  Other  pertinent  record  evi¬ 
dence  will  be  stated  at  its  appropriate  places  in  the  Argu¬ 
ment. 
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STATUTES  INVOLVED. 

Statutes  involved  have  been  quoted  on  pages  2  to  6  of  the 
brief  for  Respondent  CAB  and  will  not  be  requoted  herein. 

QUESTIONS  PRESENTED. 

Essair  agrees  with  the  statement  at  this  point  in  the  brief 
for  CAB  (Page  6)  that  there  are  involved  the  question  as 
to  whether : 

1.  The  Board’s  determination  that  Essair  is  “fit,  willing 

i  and  able”  was  based  upon  adequate  findings  of  fact  to 

the  extent  required  by  Section  1006(e)  of  the  Civil 

!  Aeronautics  Act  of  1938,  as  amended. 

2.  The  Board  could  issue  a  temporary  certificate  on  an 
experimental  basis,  as  it  did  do  in  favor  of  Essair. 

3.  The  Board’s  action  in  issuing  the  certificate  complied 
with  all  applicable  procedural  requirements. 

However,  Essair  goes  further  and  denies  the  legal  right 
of  the  petitioner  to  now  question  in  this  Court  the  issuance 
of  the  temporary  certificate  and  also  denies  the  jurisdiction 
of  this  Court  to  now  entertain  this  petition.  This  jurisdic¬ 
tional  point  will  be  first  considered  in  this  Brief. 


SUI 


[ARY  OF  ARGUMENT. 


1.  Section  1006(a)  of  the  Civil  Aeronautics  Act,  as 
amended  (Tit.  49,  Sec.  646,  U.  S.  Code),  provides  that  either 
affirmative  or  negative  orders  of  the  Board  may  be  re¬ 
viewed  in  this  Court : 


“*  *  *  upon  petition,  filed  within  sixty  days  after  the 
entry  of  such  order,  by  any  person  disclosing  a  sub- 
1  stantial  interest  in  such  order  *  *  After  the  expira- 
i  tion  of  said  sixty  days  a  petition  may  be  filed  only  by 
i  leave  of  court  upon  a  showing  of  reasonable  grounds 
for  failure  to  file  the  petition  theretofore.” 


23 


Many  cases  are  cited  in  the  footnotes  to  the  text  in  sup¬ 
port  of  these  equivalent  phrases.  With  respect  to  the 
court’s  function  in  reviewing  an  administrative  decision 
which  is  claimed  not  to  be  supported  by  “substantial  evi¬ 
dence”,  the  Supreme  Court  of  the  United  States  has  re¬ 
cently  stated  in  National  Labor  Relations  Board  v.  Water¬ 
man  S .  S.  Co 309  U.  S.  206,  rehearing  denied  309  U.  S.  696, 
after  quoting  from  the  statute  that  “The  findings  of  the 
Board  as  to  facts,  if  supported  by  evidence,  shall  be  con¬ 
clusive”  that: 

“It  is  of  paramount  importance  that  courts  not  en¬ 
croach  upon  this  exclusive  power  of  the  Board  if  effect 
is  to  be  given  the  intention  of  Congress  to  apply  an 
orderly,  informed,  and  specialized  procedure  to  the 
complex,  administrative  problem  arising  in  the  solu¬ 
tion  of  industrial  disputes.  As  it  did  in  setting  jip 
other  administrative  bodies,  Congress  has  left  ques¬ 
tions  of  law  which  arise  before  the  Board — but  not 
more — ultimately  to  the  traditional  review  of  tbe 
judiciary.  Not  by  accident,  but  in  line  with  a  general 
policy,  Congress  has  deemed  it  wise  to  entrust  the  find¬ 
ings  of  facts  to  these  specialized  agencies.  It  is  essen¬ 
tial  that  courts  regard  this  division  of  responsibility 
which  Congress  as  a  matter  of  policy  has  embodied  in 
the  very  statute  from  which  the  Court  of  Appeals  de¬ 
rived  its  jurisdiction  to  act.  *  *  *” 

“*  *  *  The  Court  of  Appeals’  failure  to  enforce  the 
Board’s  order  resulted  from  the  substitution  of  its 
judgment  on  disputed  facts  for  the  Board’s  judg¬ 
ment — and  power  to  do  that  has  been  denied  the  courts 
by  Congress.  Whether  the  court  would  reach  the  same 
conclusion  as  the  Board  from  the  conflicting  evidence  is 
immaterial  and  the  court’s  disagreement  with  the 
Board  could  not  ivarrant  the  disregard  of  the  statutory 
division  of  authority  set  up  by  Congress.”  (Italics 
mine.) 

We  take  it  that  this  court  has  not,  and  will  not,  undertake 
in  this  case  to  set  up  a  different  rule  under  its  statutory 
authority  to  review  the  Board’s  order,  the  very  statute 
here  granting  the  court  jurisdiction  containing  the  phrase 
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that  the  findings  of  fact  of  the  Board,  “if  supported  by  sub¬ 
stantial  evidence’ ’  shall  be  conclusive. 

Whether  Essair  was  “fit”  and  “able”  on  November  5, 
1943,  to  operate  a  comparatively  short  airline  to  furnish 
feeder-pickup  service  within  the  State  of  Texas  and  be¬ 
tween  the  cities  of  Houston  and  Amarillo  via  certain  inter¬ 
mediate  points  is  a  question  of  fact  to  be  determined  by 
the  Board  from  all  of  the  evidence  of  record  to  the  same 
extent  that  the  questions  involved  in  the  Board’s  opinion 
in  the  above  cited  Waterman  Steamship  Company  case  con¬ 
stituted  questions  of  fact  for  that  Board  to  determine. 

Since  the  court  is  not  charged  with  administrative  duties 
in  fostering  and  developing  airlines,  it  may  well  be  that 
some  justices  of  the  court  might  disagree  with  the  CAB  as 
to  whether  Essair  had  shown  itself  to  be  “fit,  willing  and 
able”  to  operate  the  air  route  in  question  but  even  if  it  were 
a  fact  that  the  Board  erred  in  finding  that  Essair  was  “fit, 
willing  and  able”,  that  error  gives  this  court  no  right  to 
substitute  its  judgment  on  the  facts  for  those  of  the  CAB. 
This  was  the  precise  holding  in  the  cited  Waterman  Steam - 
ship  Company  case  and  a  similar  conclusion  was  reached  in 
the  prior  case  of  United  States  ex  rel  Vajtauer  v.  Commis¬ 
sioner  of  Immigration ,  273  U.  S.  103. 

In  fact,  as  this  court  well  knows,  it  now  seems  to  be  the 
settled  rule  of  the  Supreme  Court  of  the  United  States  to 
uphold  all  administrative  decisions  under  statutes  similar 
to  the  one  involved  here  if  the  administrative  decision  or 
order  turns  on  a  question  of  fact  supported  by  substantial 
evidence,  regardless  of  whether  the  court  could  or  would 
reach  a  contrary  conclusion  thereon. 
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(2) 

The  Petitioner  has  failed  to  sustain  the  burden  of  show¬ 
ing  that  the  CAB’s  order  is  not  supported  by  substantial 
evidence. 

The  burden  is  on  the  contesting  party,  the  petitioner,  to 
establish  that  the  ultimate  finding  by  the  CAB  is  not  sup¬ 
ported  by  basic  facts  that  Essair  is  “fit,  willing  and  dble” 
to  operate  the  airline  and  that  such  operation  is  required 
for  public  convenience  and  necessity.  Virginian  Railway 
Co.  v.  System  Federation,  300  U.  S.  515. 

The  petitioner  has  charged  that  Essair  was  insolvent  and 
hence  was  financially  unable  to  operate  the  airline.  Also 
that  it  had  no  organization  nor  airplanes  and  could  noi;  ob¬ 
tain  them.  This  is,  of  course,  petitioner’s  opinion,  which 
had  no  support  in  fact  when  its  petition  was  filed  and  even 
less  today. 

Essair,  Incorporated,  was  organized  in  1939  and  applied 
for  this  airline  route.  It  did  not  have  capital  nor  an  organi¬ 
zation  comparable  to  that  of  petitioner  with  which  peti¬ 
tioner  operates  an  air-transport  line  through  many  states. 
Petitioner  intends  to  operate  an  air-transport  line  between 
points  in  one  state  and  it  does  not  need  the  capital,  the 
equipment  or  the  organization  which  a  larger  airline  dom- 
pany  must  have.  It  is  because  of  this  fact  that  both  the 
CAB  and  Essair  believe  that  it  is  feasible  to  render  the 
service  proposed. 

Petitioner,  while  now  an  operating  company,  once  |iad 
its  beginning  and  Essair  likewise  had  to  have  a  beginning. 
The  application  of  Essair  was  pending  for  approximately 
four  years  and  certainly  there  was  no  requirement  in  order 
to  be  “fit,  willing  and  able”  that  Essair ’s  investors  tie  up 
several  hundred  thousands  of  dollars  in  capital  while  the 
application  was  pending.  Immediately  the  certificate  yras 
granted  for  operation  of  the  line,  the  charter  of  the  cor¬ 
poration  could  be  amended  to  permit  the  issuance  ,of  suffi 
cient  shares  of  stock  and  debentures  or  other  forms  of  in- 
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debiedness  to  enable  the  company  to  obtain  the  funds  with 
which  to  commence  operations. 

Furthermore,  as  pointed  out  in  the  CAB  brief,  the  cer¬ 
tainty  of  mail  pay  from  the  Postoffice  Department  assures 
the  ability  of  an  airline  to  obtain  necessary  capital  (Page 
24),  thereby  rendering  inapplicable  the  rules  under  the 
Interstate  Commerce  Act,  Federal  Communications  Act 
and  other  Federal  licensing  statutes  as  to  initial  financial 
resources  where  no  subsidy,  such  as  mail  pay,  is  given  by 
the  United  States  to  cover  what  are  expected  to  be  initial 
operating  deficits. 

Essair,  Incorporated,  operated  this  route  for  several 
months  without  any  subsidy  whatever.  (App.  235)  (Pltf ’s 
Br.  4.)  It  then  had  equipment  but  it  could  not  continue  to 
operate  the  route  without  a  certificate  from  the  CAB.  The 
application  therefor  was  pending  so  long  that  Essair  could 
not  retain  airplanes,  and  they  would  have  been  obsolete  by 
this  time,  even  if  they  had  been  retained.  The  CAB  has 
correctly  pointed  out  in  its  brief  that  immediate  availability 
of  equipment  and  personnel  is  not  required  before  a  cer¬ 
tificate  is  granted.  (Pgs.  25-26.) 

With  a  certificate,  Essair  could  obtain  both  necessary 
initial  capital  and  equipment,  the  standard  of  financial  abil¬ 
ity1  under  the  Civil  Aeronautics  Act  being  managerial 
ability  and  integrity  and  only  secondarily  available  capital 
(CAB  Br.  23).  The  President  of  Essair  is  a  man  of  great 
ability  and  integrity,  who  first  conceived  the  operation  of 
smaller  pick-up  feeder  airlines  to  service  smaller  communi¬ 
ties  unable  to  finance  large  airlines  operating  vast  airliners 
carrying  twenty  five  or  more  passengers  and  vast  amounts 
of  express  and  freight.  He  had  a  staff  which  operated  air¬ 
planes  over  this  route  in  1939  and  there  is  no  reason  to  sup¬ 
pose  that  he  will  not  be  able  to  reassemble  such  a  staff. 

In  any  event,  the  Board’s  ultimate  conclusion  that  Essair 
wab  ‘ 1 fit,  willing  and  able”  to  operate  this  airline  is  sup¬ 
ported  by  substantial  evidence  and  is  not  subject  to  reversal 
in  these  proceedings. 
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CONCLUSION. 

i 

Upon  the  whole  case,  it  is  respectfully  submitted  (1)  That 
the  petition  to  review  the  CAB’s  order  of  November  5, 1943, 
was  filed  too  late  and  the  court  does  not  have  jurisdiction 
to  entertain  it;  and  (2)  That  if  the  court  does  have  juris¬ 
diction,  the  order  was  within  the  jurisdiction  and  authority 
of  the  CAB,  is  supported  by  substantial  evidence,  and  the 
petition  should  be  dismissed. 

0.  R.  McGuire, 

Attorney  for  Essair,  Incorporated. 


Southern  Building, 
Washington,  D.  C., 
October  24, 1944. 
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Many  cases  are  cited  in  the  footnotes  to  the  text  in  sup¬ 
port  of  these  equivalent  phrases.  With  respect  to  tfhe 
court’s  function  in  reviewing  an  administrative  decision 
which  is  claimed  not  to  be  supported  by  * 1  substantial  evi¬ 
dence  ”,  the  Supreme  Court  of  the  United  States  has  re¬ 
cently  stated  in  National  Labor  Relations  Board  v.  Water¬ 
man  S.  S.  Co.,  309  U.  S.  206,  rehearing  denied  309  U.  S.  696, 
after  quoting  from  the  statute  that  “The  findings  of  the 
Board  as  to  facts,  if  supported  by  evidence,  shall  be  con¬ 
clusive”  that: 

“It  is  of  paramount  importance  that  courts  not  en¬ 
croach  upon  this  exclusive  power  of  the  Board  if  effect 
is  to  be  given  the  intention  of  Congress  to  apply  an 
orderly,  informed,  and  specialized  procedure  to  the 
complex,  administrative  problem  arising  in  the  solu¬ 
tion  of  industrial  disputes.  As  it  did  in  setting  up 
other  administrative  bodies,  Congress  has  left  ques¬ 
tions  of  law  which  arise  before  the  Board — but  not 
more — ultimately  to  the  traditional  review  of  the 
judiciary.  Not  by  accident,  but  in  line  with  a  general 
policy,  Congress  has  deemed  it  wise  to  entrust  the  find¬ 
ings  of  facts  to  these  specialized  agencies.  It  is  essen¬ 
tial  that  courts  regard  this  division  of  responsibility 
which  Congress  as  a  matter  of  policy  has  embodied  in 
the  very  statute  from  which  the  Court  of  Appeals  de¬ 
rived  its  jurisdiction  to  act.  *  *  *  ” 

“*  *  *  The  Court  of  Appeals’  failure  to  enforce  the 
Board’s  order  resulted  from  the  substitution  of  its 
judgment  on  disputed  facts  for  the  Board’s  judg¬ 
ment — and  power  to  do  that  has  been  denied  the  courts 
by  Congress.  Whether  the  court  would  reach  the  same 
conclusion  as  the  Board  f  rom  the  conflicting  evidence  is 
immaterial  and'  the  court’ s  disagreement  with  the 
Board  could  not  warrant  the  disregard  of  the  statutory 
division  of  authority  set  up  by  Congress.”  (Italics 
mine.) 

We  take  it  that  this  court  has  not,  and  will  not,  undertake 
in  this  case  to  set  up  a  different  rule  under  its  statutory 
authority  to  review  the  Board’s  order,  the  very  statute 
here  granting  the  court  jurisdiction  containing  the  phrasp 
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that  the  findings  of  fact  of  the  Board,  “if  supported  by  sub¬ 
stantial  evidence”  shall  be  conclusive. 

Whether  Essair  was  “fit”  and  “able”  on  November  5, 
1943,  to  operate  a  comparatively  short  airline  to  furnish 
feeder-pickup  service  within  the  State  of  Texas  and  be¬ 
tween  the  cities  of  Houston  and  Amarillo  via  certain  inter¬ 
mediate  points  is  a  question  of  fact  to  be  determined  by 
the  Board  from  all  of  the  evidence  of  record  to  the  same 
extent  that  the  questions  involved  in  the  Board’s  opinion 
in  the  above  cited  Waterman  Steamship  Company  case  con¬ 
stituted  questions  of  fact  for  that  Board  to  determine. 

Since  the  court  is  not  charged  with  administrative  duties 
in  fostering  and  developing  airlines,  it  may  well  be  that 
some  justices  of  the  court  might  disagree  with  the  CAB  as 
to  whether  Essair  had  shown  itself  to  be  “fit,  willing  and 
able”  to  operate  the  air  route  in  question  but  even  if  it  were 
a  fact  that  the  Board  erred  in  finding  that  Essair  was  “fit, 
willing  and  able”,  that  error  gives  this  court  no  right  to 
substitute  its  judgment  on  the  facts  for  those  of  the  CAB. 
This  was  the  precise  holding  in  the  cited  Waterman  Steam¬ 
ship  Company  case  and  a  similar  conclusion  was  reached  in 
the  prior  case  of  United  States  ex  rel  Vajtauer  v.  Commis¬ 
sioner  of  Immigration,  273  U.  S.  103* 

In  fact,  as  this  court  well  knows,  it  now  seems  to  be  the 
settled  rule  of  the  Supreme  Court  of  the  United  States  to 
uphold  all  administrative  decisions  under  statutes  similar 
to  the  one  involved  here  if  the  administrative  decision  or 
order  turns  on  a  question  of  fact  supported  by  substantial 
evidence,  regardless  of  whether  the  court  could  or  would 
reach  a  contrary  conclusion  thereon. 
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(2) 

The  Petitioner  has  failed  to  sustain  the  burden  of  show¬ 
ing  that  the  CAB’s  order  is  not  supported  by  substantial 
evidence . 

The  burden  is  on  the  contesting  party,  the  petitioner,  to 
establish  that  the  ultimate  finding  by  the  CAB  is  not  sup¬ 
ported  by  basic  facts  that  Essair  is  ‘‘fit,  willing  and  able” 
to  operate  the  airline  and  that  such  operation  is  required 
for  public  convenience  and  necessity.  Virginian  Raihvay 
Co.  v.  System  Federation ,  300  U.  S.  515. 

The  petitioner  has  charged  that  Essair  was  insolvent  and 
hence  was  financially  unable  to  operate  the  airline.  Also 
that  it  had  no  organization  nor  airplanes  and  could  not  ob¬ 
tain  them.  This  is,  of  course,  petitioner’s  opinion,  which 
had  no  support  in  fact  when  its  petition  was  filed  and  even 
less  today. 

Essair,  Incorporated,  was  organized  in  1939  and  applied 
for  this  airline  route.  It  did  not  have  capital  nor  an  organi¬ 
zation  comparable  to  that  of  petitioner  with  which  peti¬ 
tioner  operates  an  air-transport  line  through  many  states. 
Petitioner  intends  to  operate  an  air-transport  line  betwien 
points  in  one  state  and  it  does  not  need  the  capital,  :he 
equipment  or  the  organization  which  a  larger  airline  com¬ 
pany  must  have.  It  is  because  of  this  fact  that  both  the 
CAB  and  Essair  believe  that  it  is  feasible  to  render  the 
service  proposed. 

Petitioner,  while  now  an  operating  company,  once  had 
its  beginning  and  Essair  likewise  had  to  have  a  beginning. 
The  application  of  Essair  was  pending  for  approximately 
four  years  and  certainly  there  was  no  requirement  in  order 
to  be  “fit,  willing  and  able”  that  Essair ’s  investors  tie  up 
several  hundred  thousands  of  dollars  in  capital  while  the 
application  was  pending.  Immediately  the  certificate  was 
granted  for  operation  of  the  line,  the  charter  of  the  cor¬ 
poration  could  be  amended  to  permit  the  issuance  of  suffi¬ 
cient  shares  of  stock  and  debentures  or  other  forms  of  in- 
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debtedness  to  enable  the  company  to  obtain  the  funds  with 
which  to  commence  operations. 

Furthermore,  as  pointed  out  in  the  CAB  brief,  the  cer¬ 
tainty  of  mail  pay  from  the  Postoffice  Department  assures 
the  ability  of  an  airline  to  obtain  necessary  capital  (Page 
24),  thereby  rendering  inapplicable  the  rules  under  the 
Interstate  Commerce  Act,  Federal  Communications  Act 
and  other  Federal  licensing  statutes  as  to  initial  financial 
resources  where  no  subsidy,  such  as  mail  pay,  is  given  by 
the  United  States  to  cover  what  are  expected  to  be  initial 
operating  deficits. 

Essair,  Incorporated,  operated  this  route  for  several 
months  without  any  subsidy  whatever.  (App.  235)  (Pltf ’s 
Br.  4.)  It  then  had  equipment  but  it  could  not  continue  to 
operate  the  route  without  a  certificate  from  the  CAB.  The 
application  therefor  was  pending  so  long  that  Essair  could 
not  retain  airplanes,  and  they  would  have  been  obsolete  by 
this  time,  even  if  they  had  been  retained.  The  CAB  has 
correctly  pointed  out  in  its  brief  that  immediate  availability 
of  equipment  and  personnel  is  not  required  before  a  cer¬ 
tificate  is  granted.  (Pgs.  25-26.) 

With  a  certificate,  Essair  could  obtain  both  necessary 
initial  capital  and  equipment,  the  standard  of  financial  abil¬ 
ity  under  the  Civil  Aeronautics  Act  being  managerial 
ability  and  integrity  and  only  secondarily  available  capital 
(CAB  Br.  23).  The  President  of  Essair  is  a  man  of  great 
ability  and  integrity,  who  first  conceived  the  operation  of 
smaller  pick-up  feeder  airlines  to  service  smaller  communi¬ 
ties  unable  to  finance  large  airlines  operating  vast  airliners 
carrying  twenty  five  or  more  passengers  and  vast  amounts 
of  express  and  freight.  He  had  a  staff  which  operated  air¬ 
planes  over  this  route  in  1939  and  there  is  no  reason  to  sup¬ 
pose  that  he  will  not  be  able  to  reassemble  such  a  staff. 

In  any  event,  the  Boards  ultimate  conclusion  that  Essair 
was  “fit,  willing  and  able,,  to  operate  this  airline  is  sup¬ 
ported  by  substantial  evidence  and  is  not  subject  to  reversal 
in  these  proceedings. 
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CONCLUSION. 


i 

Upon  the  whole  case,  it  is  respectfully  submitted  (1)  ^That 
the  petition  to  review  the  CAB’s  order  of  November  5,  i943, 
was  filed  too  late  and  the  court  does  not  have  jurisdiction 
to  entertain  it;  and  (2)  That  if  the  court  does  have  juris¬ 
diction,  the  order  was  within  the  jurisdiction  and  authority 
of  the  CAB,  is  supported  by  substantial  evidence,  andj  the 
petition  should  be  dismissed. 


0.  R.  McGuire, 
Attorney  for  Essair,  Incorporate] 


Southern  Building, 
Washington,  D.  C., 
October  24, 1944. 
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IN  THE 


United  States  Court  of  Appeals 

District  of  Columbia* 


No.  8722. 


Bra  niff  Airways,  Incorporated,  a  corporation,  Petitionary 

v. 


Civil  Aeronautics  Board,  Respondent 
and  Essair,  Incorporated,  a  corporation, 
Intervenor-Respondent. 


On  Petition  for  Review  of  Orders  of  Civil  Aeronautics 

Board. 


BRIEF  IN  REPLY  TO  INTERVENOR. 


PRELIMINARY  STATEMENT. 

On  September  30,  1944,  petitioner  filed  a  brief  in  rebly 
to  that  of  Respondent  Civil  Aeronautics  Board.  On  Octo¬ 
ber  27, 1944,  petitioner  was  served  with  a  brief  filed  by  In- 
tervenor  Essair,  Inc.  The  latter  brief  is  devoted  largely 
to  the  contention  of  intervenor  that  the  petition  for  review 
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in  this  proceeding  was  filed  out  of  time.  Petitioner  does 
not  find  it  necessary  to  reply  to  what  little  intervenor  had 
to  say  about  the  merits  of  this  case,  but  does  find  it  neces¬ 
sary  to  file  a  reply  with  respect  to  the  contention  of  inter¬ 
venor  that  the  petition  for  review  was  not  timely  filed  and 
that  the  Court  is  without  jurisdiction.  This  reply  brief 
will  be  so  limited,  although  in  doing  so  it  is  to  be  understood 
that  petitioner  does  not  agree  with  or  concede#  the  other 
contentions  of  intervenor. 

Petition  for  review  was  filed  herein  on  March  25,  1944, 
from  the  order  of  the  Board  dated  February  2,  1944,  deny¬ 
ing  the  petition  for  rehearing,  reargument  and  reconsid¬ 
eration.  The  original  order  of  the  Board  was  entered  No¬ 
vember  5, 1943  and  served  December  9,  1943.  The  petition 
for  rehearing  before  the  Board  was  filed  January  7,  1944, 
or  within  the  thirty  days  provided  by  the  Board’s  rules. 
It  is  contended  by  intervenor  that  the  time  for  filing  an 
appeal  to  this  Court  began  to  run  on  November  5,  1943,  or 
December  9,  1943,  and  not  on  February  2,  1944.  There  is 
no  question  that  the  Board  received  the  petition  for  re¬ 
hearing  within  the  time  provided  by  its  rules,  and  con¬ 
sidered  and  denied  the  petition.  No  question  has  been 
raised  by  Respondent  Civil  Aeronautics  Board  as  to  the 
timeliness  of  the  petition  for  review,  either  by  motion  or 
in  its  brief. 

Although  a  copy  of  the  petition  for  review  was  sent  by 
mail  to  intervenor  on  April  3, 1944,  the  motion  for  leave  to 
intervene  was  not  filed  until  July  27,  1944.  At  that  time 
the  joint  appendix  had  been  prepared  and  petitioner’s 
brief  was  filed  a  few  days  later  on  July  31, 1944.  Petitioner, 
while  not  objecting  to  the  allowance  of  the  motion  to  in¬ 
tervene,  did  insist  that  the  issues  before  the  Court  should 
not  be  enlarged  thereby  and  requested  that  the  inter¬ 
vention  be  “upon  the  expressed  condition  that  the  inter¬ 
vention  shall  be  deemed  to  be  in  subordination  to  the  issues 
now  presented  herein  and  will  not  result  in  a  broadening 
of  such  issues.”  The  order  of  this  Court  dated  October 
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7,  1944,  allowing  Essair  to  intervene  and  to  file  a 
within  twenty  days  thereof,  contains  this  limitation: 
issues  to  be  confined  to  the  record  before  the  Board.” 

1.  The  Order  Allowing  Intervention  Precludes  Essair  from 

Questioning  the  Timeliness  of  the  Petition  for  Review. 

The  order  of  this  Court  authorizing  Essair ’s  inter¬ 
vention  contains  this  limitation:  “The  issues  to  be  confined 
to  the  record  before  the  Board.”  The  “record  before  the 
Board”  does  not  include  the  petition  for  review.  That 
petition  was  filed  only  in  this  Court.  The  Board’s  record 
terminated  with  the  denial  of  the  petition  for  rehearing  on 
February  2,  1944.  From  then  on,  the  entire  record  is  that 
of  this  Court.  Furthermore,  the  timeliness  of  the  petition 
for  review  was  not  an  issue  before  the  Board.  Therefore, 
Essair  has  gone  beyond  its  authorized  interventior  in 
raising  this  question. 

The  purpose  of  this  limitation  is  clear.  On  October  7, 
1944,  when  the  order  was  entered,  petitioner  had  filed  its 
original  and  reply  brief  and  respondent  had  filed  its  brief. 
Essair  was  given  its  opportunity  to  file  a  brief  after  all 
other  briefs  had  been  filed.  It  was  permitted  to  make  any 
reasonable  argument  on  the  merits  of  the  record  but  no^  to 
raise  new  questions,  which  it  has  done.  It  was  not  to|  be 
expected  that  petitioner  would  have  to  file  an  additional 
reply  brief  to  that  of  intervenor.  If  Essair  had  confined 
its  argument  in  accordance  with  this  Court’s  order,  it 
would  not  have  been  necessary. 

Under  the  circumstances  of  this  case  and  the  condition 
of  the  record  when  Essair  filed  its  tardy  motion  to  inter¬ 
vene,  the  conditional  restrictive  order  of  the  Court  was 
proper  and  necessary  to  prevent  enlargement  of  the  issues. 
The  Courts  have  recognized  broad,  almost  unlimited  dis¬ 
cretion  with  respect  to  petitions  of  intervention,  where 
there  is  no  absolute  statutory  right  to  intervene.  Oply 
recently,  in  Allen  Calculators ,  Inc.  v.  National  Cash 
ister  Co.  decided  May  1,  1944,  the  Supreme  Court  r 
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nized  the  broad  discretion  vested  in  District  Courts  under 
Bul6  24  of  the  Rules  of  Civil  Procedure.  In  that  case,  the 
Court  originaly  granted  conditional  intervention  but  later 
ruled  that  appellant  would  not  be  allowed  to  intervene. 
The  Supreme  Court  affirmed  this  ruling,  even  though  peti¬ 
tioner  was  the  party  most  affected  by  the  Court’s  order. 

It  is  submitted  that  intervenor  is  precluded  from 
questioning  the  timeliness  of  the  petition  for  review  by  the 
terms  of  the  Court’s  order  allowing  intervention. 

2.  The  Established  Equity  Practice  is  that  Intervenor  Must 
Recognize  the  Propriety  of  and  Jurisdiction  Over  the 
Main  Proceeding. 

The  former  Federal  Equity  Rule  37  was  in  part  as 
follows : 

Any  one  claiming  an  interest  in  the  litigation  may  at 
any  time  be  permitted  to  assert  his  right  by  inter¬ 
vention,  but  the  intervention  shall  be  in  subordination 
to,  and  in  recognition  of,  the  propriety  of  the  main 
proceeding. 

This  Rule  has  been  stated  to  be  “  merely  declaratory  of  the 
established  equity  practice.”  General  Talking  Picture 
Corp.  v.  Stanley  Co.,  42  F.  2d  904 

“In  subordination  to,  and  in  recognition  of”  do  mean 
1  that  the  applicant  to  intervene  must  admit  the  juris¬ 
diction  of  the  Court  to  entertain  the  action  and  accept 
the  issues  as  he  finds  them, 

United  States  v.  Eoude  Engineering  Corp.,  9  F.  Supp.  836. 
To  like  effect  is  Baxter  v.  McGee,  82  F.  2d  695.  In  Ed- 
muhds,  Federal  Rules  of  Civil  Procedure,  page  984,  in 
commenting  upon  Rule  24  of  the  District  Rules  of  Civil 
Procedure,  it  is  stated  as  follows: 

1  Intervention  must  be  for  the  purpose  of  asserting  a 
right  in  harmony  with  the  scope  and  objects  of  the 
main  suit,  recognizing  its  propriety  and  the  jurisdic¬ 
tion  over  it. 


5 


In  Babcock  v.  Town  of  Erlanger,  31  F.  Snpp.  293,  295,  the 
Court  in  commenting  on  Rule  24,  stated: 


This  rule  amplifies  and  restates  both  at  law  and 
equity  the  Federal  practice  at  the  time  of  its  adoptio 
Washington  Institute  on  Federal  Rules,  page  67. 


m 

n. 


In  Keystone  Freight  Lines  v.  Pratt  Thomas  Truck  Lfyie, 
37  F.  Supp.  635,  639,  the  Court  said: 

In  Mueller  v.  Adler,  8  Cir.,  292  F.  138,  certiorari  de 
nied  263  U.  S.  721,  44  S.  Ct.  230,  68  L.  Ed.  524,  the  rjile 
was  announced  as  follows:  “Under  equity  rule  37  * 
providing  that  an  intervention  ‘shall  be  in  subordi¬ 
nation  to,  and  in  recognition  of,  the  propriety  of  the 
main  proceeding/  an  intervention  for  the  purpose  of 
attacking  the  jurisdiction  of  the  court  in  the  main  suit 
is  not  permissible,  and  a  motion  by  an  intervenor  to 
dismiss  the  main  bill  cannot  be  entertained.’* 

This  construction  of  Equity  Rule  37  was  not  carried 
forward  into  Rule  24  in  definite  terms,  but  it  may  be 
presumed  that  the  term  “intervention”  was  used  in 
the  new  rules  with  the  judicial  construction  previously 
given  the  term  by  our  highest  court. 

Very  recently  in  Columbia  G.  <&  E.  Cory.  v.  American 
Fuel  <&  P .  Co.,  88  L.  ed.  (Adv.  Ops.)  1011,  1013,  the  Su¬ 
preme  Court,  in  deciding  that  intervention  by  the  United 
States  was  not  the  equivalent  of  a  complaint  for  the  pur¬ 
poses  of  the  Expediting  Act,  cited  Chandler  Co.  v.  Brandt - 
jen  Kluge,  296  U.  S.  53,  57-60,  80  L.  ed.  39,  42-44,  a  case 
decided  prior  to  the  present  rules. 

It  is  submitted  that  it  is  not  open  to  Essair,  as  an  in¬ 
tervenor  herein,  to  question  the  jurisdiction  of  this  Court 
or  the  propriety  of  the  main  proceeding. 

3.  The  Contentions  of  Intervenor  Are  Without  Substantial 

Basis. 

Petitioner  does  not  cite  a  single  case  which  supports  ip 
contentions  that  the  time  for  filing  an  appeal  was  nj>t 
suspended  until  the  Board  denied  the  petition  for  rehear- 
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ing.  Helvering  v.  Continental  Oil  Co.,  63  App.  D.  C.  5, 
68  F.  2d  750  was  a  case  in  which  this  Court  applied  the 
doctrine  that  the  time  for  filing  the  appeal  was  suspended. 
Virginian  Railway  v.  United  States,  272  U.  S.  658,  was  a 
proceeding  to  set  aside  an  order  of  the  Interstate  Com¬ 
merce  Commission.  The  point  decided  by  the  Supreme 
Court  was  that  the  three-judge  statutory  Court  had  power 
to  issue  a  stay  order  pending  appeal  to  the  Supreme  Court. 
The  case  does  not  deal  with  the  time  for  taking  appeals 
from  orders  of  the  Interstate  Commerce  Commission.  In 
fact,  Section  17  (9)  of  the  Interstate  Commerce  Act,  54 
Stat.  916  now  specifically  requires  that  an  application  for 
rehearing  be  filed  with  the  Commission  and  denied,  before 
suit  may  be  instituted,  thus  recognizing  the  rule  requiring 
exhaustion  of  administrative  remedies. 

Intervenor  makes  a  desperate  effort  to  distinguish  de¬ 
cisions  of  this  Court  holding  that  no  jurisdiction  exists 
until  the  administrative  remedy  has  been  exhausted,  such 
as  Saginaw  Broadcasting  Co.  v.  Federal  Communications 
Commission,  68  App.  D.  C.  272,  286,  287  ;  96  F.  2d  554; 
Southland  Industries,  Inc.  v.  Federal  Communications 
Commission,  69  App.  82,  85;  99  F.  117,  120;  Black  River 
Valley  Broadcasts  v.  McNinch,  69  App.  D.  C.  311,  316;  101 
F.  2d  235,  240.  In  those  cases  the  Court  considered  the 
effect  of  Section  405  of  the  Communications  Act  providing 
as  follows: 

No  such  application  (for  rehearing)  shall  excuse  any 
person  from  complying  with  or  obeying  any  decision, 
order,  or  requirement  of  the  Commission,  or  operate 
in  any  manner  to  stay  or  postpone  the  enforcement 
!  thereof,  without  the  special  order  of  the  Commission. 

This  provision  was  in  the  statute  and  certainly  has  greater 
weight  than  the  provision  in  the  Board’s  Rules  relied  upon 
by  intervenor.  Yet  this  Court  held  that  the  principle  re¬ 
quiring  exhaustion  of  administrative  remedies  applied. 

The  purpose  of  the  rule  has  been  stated  to  be  both  for  the 
protection  of  the  parties  and  to  afford  an  opportunity  to 
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correct  errors  or  to  hear  newly  discovered  evidence  before 
appeal.  It  is  a  salutary  rule  and  has  been  recognized  as 
such  by  practically  all  courts,  since  the  doctrine  was  estab¬ 
lished  in  the  Saginaw  Case.  Intervenor  has  shown  no 
valid  reason  why  it  should  not  be  applied  to  the  present 
case.  The  Civil  Aeronautics  Board,  the  administrative 
agency  directly  affected,  favors  the  application  of  the 
principle  to  this  statute,  and  there  is  no  sound  reason  for 
denying  its  application  thereto. 

It  is  submitted  that  the  time  for  filing  a  petition  for  re¬ 
view  began  to  run  from  the  denial  order,  dated  February 
2,  1944,  and  that  the  petition  for  review,  filed  within  sixty 
days  thereof,  was  in  time. 

4.  This  Court  May  Authorize  the  Petition  for  Review  Nojw. 

Section  1006(a)  of  the  Civil  Aeronautics  Act  permits  the 
filing  of  petitions  for  review  after  the  expiration  of  sixty 
days,  with  “leave  of  Court  upon  a  showing  of  reasonable 
grounds  for  failure  to  file  a  petition  theretofore.’’  Both 
petitioner  and  respondent  Civil  Aeronautics  Board  relied 
on  decisions  of  this  Court  in  coming  to  the  conclusion  that 
the  time  for  filing  the  appeal  was  suspended  until  tjie 
Board’s  order  of  February  2,  1944.  If  there  is  anything 
unusual  about  the  Civil  Aeronautics  Act  which  prevents 
the  application  of  this  established  principle,  then  certainly 
petitioner  was  justified,  in  the  absence  of  an  authoritative 
decision,  in  believing  that  the  principle  applied.  Therefore, 
out  of  an  abundance  of  precaution  and  without  conceding 
that  there  is  any  validity  to  intervenor ’s  contentions,  pe¬ 
titioner  has  filed  a  petition  for  an  order  authorizing  tljie 
filing  of  the  petition  for  review  on  March  25,  1944,  or  at 
the  present  time.  The  court  has  ample  authority  to  grant 
this  petition  and  counsel  for  respondent  Civil  Aeronautics 
Board  has  stated  that  he  will  not  object  to  it.  If  the  Court 
should  conclude  that  the  principle  set  forth  in  Saginaw 
Broadcasting  Co.  v.  Federal  Communications  Commission 
supra  applies,  then  it  will  be  unnecessary  to  consider  this 
petition. 
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CONCLUSION. 

It  is  respectfully  submitted  that  intervenor  may  not 
question  the  timeliness  of  the  filing  of  the  petition  for  re¬ 
view,  because  of  the  limitation  in  the  Court’s  order  author¬ 
izing  intervention  and  because  of  the  established  equitable 
principle  that  an  intervenor  may  not  question  the  juris¬ 
diction  of  the  Court  or  the  propriety  of  the  main  action. 
Furthermore,  intervenor  has  shown  no  substantial  reason 
for  applying  a  different  rule  in  this  instance  than  has  been 
applied  by  the  Court  in  numerous  appeals  from  admin¬ 
istrative  agencies.  The  Court  still  has  authority  to 
authorize  the  filing  of  the  petition  for  review  and  petitioner 
now  seeks  that  authority,  if  necessary.  It  is  submitted 
that  intervenor ’s  contentions  as  to  the  timeliness  of  the 
petition  for  review  are  without  merit. 

Respectfully  submitted, 

-  / 

Roger  J.  Wheteford, 

Philip  S.  Peyser, 

815  Fifteenth  Street,  Northwest 
i  *  Washington  5,  D.  C., 

Attorneys  for  Petitioner ,  . 

\  Braniff  Airways ,  Incorporated. 

Whiteford,  Hart  &  Carmody, 

Of  Counsel. 


November  4,  1944. 


